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CHAMBERS  v.  GOLDWIN. 

[1805,  April  3.] 

Testatok  directed  mamtenance  for  his  sons  during  minority,  and  for  bis  daugh- 
ter till  twenty-one,  or  marriage ;  and  gave  her  a  legacy,  in  case  she  should 
attain  twenty-one ;  payable  at,  and  to  carry  interest  from,  that  time.  Having 
married  at  eighteen,  she  waa  allowed  maintenance  for  the  interval,  untu 
twenty-one  (al 

Legacy  to  a  child,  payable  at  a  future  day.  Maintenance  allowed ;  though  no 
direction  as  to  interest,  [p,  2.] 

Tristram  Ratclitfe  by  his  Will  devised  estates  in  the  island  of 
Jamaica,  with  the  stock,  <&c.  to  trustees,  and  their  heirs  upon  trust ; 
to  pay  debts,  and  also  to  maintain  and  educate  his  sons  during  their 
minorities,  and  his  daughter  until  her  age  of  twenty-one  years  or 
day  of  marriage,  which  should  first  happen,  in  such  manner  as  his 
trustees  should  think  proper ;  and,  subject  thereto,  he  devised  his 
estates  to  his  sons,  charged  with  the  payment  thereout  of  the  sums 
of  10,000/.  and  5000/.  currency  to  his  daughter,  in  case  she  should 
live  to  attain  her  age  of  twenty-one  years :  the  same  to  carry  inter- 
est from  the  time  of  her  attaining  such  age  of  twenty-one,  at  the 
rate  of  6L  per  cent. ;  and  to  be  paid  by  instalments ;  the  first  pay- 
ment to  be  made,  when  and  if  she  should  attain  twenty-one. 

The  decree  directed  an  inquiry,  who  had  maintained  the  children ; 
and  what  was  proper  to  be  allowed  for  their  maintenance  for  the 

(a)  Where  time  of  maintenance  is  limited  to  cease  at  a  certain  time,  or  on  the 
happening  of  a  certain  event,  this  bars  the  presumption  upon  which,  in  a  father's 
case,  the  rule  is  founded,  that  maintenance  is  intended  for  the  infant  during  mi- 
nority.   1  Macpherson,  Infants,  239, 240 ;  Kime  v.  fVeiyUtj  3  Sim.  533. 

Maintenance  given  during  minority,  is  not  determined  by  mamage.  Pride  v. 
Jbo&«,2Beav.436. 
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time  past,  since  the  death  of  their  father,  and  to  come.  The  Re- 
port stated,  that  the  Plaintiff,  Mrs.  Chambers,  the  testa- 
[*  2]  tor's  *  daughter,  was  maintained  according  to  the  direc- 
tions of  the  Will,  until  her  marriage,  upon  the  3d  of  Jan- 
uary, 1795,  when  she  was  of  the  age  of  eighteen ;  and  from  that 
time,  till  she  attained  twenty-one,  in  1798,  by  her  husband.  The 
cause  coming  on  for  farther  directions,  the  question  was  upon  the 
claim  of  the  Plaintiffs  for  the  maintenance  of  Mrs.  Chambers  from 
the  time  of  her  marriage  until  her  age  of  twenty-one  years. 

The  Lord  Chancellor  [Eldon]. — ^This  is  the  most  doubtful  case 
that  has  occurred  upon  the  point  of  maintenance.  But,  upon  the 
whole,  the  testator  having  expressly  provided  for  maintenance  up  to 
a  certain  period,  leaving  a  chasm  unprovided  for,  and  having  given 
interest,  as  interest,  from  the  period  of  majority  to  the  time,  when 
the  legacy  was  to  be  paid,  the  Court  may  infer,  that  he  did  not 
mean,  that  this  child  should  have  nothing  in  that  interval ;  by  anal- 
ogy to  the  case  of  a  legacy  to  a  child,  payable  at  a  future  day, 
though  nothing  is  said  about  interest^  the  Court  infers,  that  the 
father  did  not  intend,  that  the  child  should  not  be  maintained,  and 
receive  education,  during  the  whole  period  of  the  infancy  (l)  (a). 
A  reasonable  maintenance  therefore  ought  to  be  allowed  from  the 
age  of  eighteen,  when  the  Plaintiffs  married,  until  Mrs.  Chambers 
attained  twenty-one  (b).  

See,  oftfe,  the  notes  to  Sf.  C,  5  V.  834. 

(1)  See,  onfe,  CritkeU  y.  DMu,  voL  iii.  10,  and  the  notes,  page  12, 13;  MUthdl 
y.  Bowtr^  iiL  283;  7\frrtU  y.  TJfrrtU^  iv.  1 ;  Gretmoell  y.  GrunweUf  y.  194,  and 
the  cases  stated  in  the  notes ;  CMis  y.  BlaMum,  ix.  470. 

Si)  When  a  legacy  is  given  hj  a  parent  to  an  infant  child,  no  time  of  pajrment, 
no  interest  provided  for, — if  such  child  be  otherwise  unprovided  for,  inter- 
est will  be  allowed  from  the  death  of  the  testator,  as  a  maintenance  for  the  child. 
SvUivan,  et  ux.  v.  ffinihrop,  et  aL,  1  Sum.  Rep.  12-13. 

{b)  Where  the  fund  out  of  which  maintenance  is  sought,  may  never  come  to  the 
infant,  it  is  allowed  only  in  those  cases,  where  the  fund  is  given  absolutely  to  a 
class  of  infants,  with  benefit  of  survivorship,  —  in  such  cases  maintenance  may  be 
allowed  for  the  benefit  of  all,  while  the  whole  continue  minors,  in  the  Matter 
of  Davuon,  6  Paige,  Ch.  Rep.  136;  Turner  y.  Tumor,  4  Sim.  Rep.  430 ;  KMU^ 
txparte^poki  yoL  zL  604 ;  Lmax  v.  Lomaxy  pott,  vol  zL  48. 
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WILLIAMS,  Ex  parte. 

[1805,  April  5.] 

Upon  a  dissolution  of  partnership  hy  the  retirement  of  a  partner,  followed  by 
bankruptcy,  the  right  of  the  joint  creditors  against  joint  property,  remaining  in 
specie,  depends  upon  the  bona  fides. 

The  transaction  in  this  instance  having  that  character,  the  petition  of  joint  cred- 
itors was  dismissed. 

Equity  amonf  partners ;  and  the  consequences  upon  a  dissolution,  with  reference 
to  each  o£er  and  creditors,  [p.  5.] 

Debts  within  the  statute  21  Jac.  L  c  19,  a.  11,  [p.  7.] 

Porter  Shepherd  and  Richard  Smith,  carrying  on  business  at 
King's  Lynn,  in  partnership,  as  linen-drapers,  dissolved  their  part- 
nership on  the  5th  of  September,  1803  ;  inserting  a  notice  in  the 
London  Gazette,  on  the  25th  of  November  in  that  year ;  stating, 
that  the  partnership  was  dissolved  by  mutual  consent  on  the  5th  of 
September  last ;  and  that  all  debts  due  from  the  partnership  were  to 
be  paid,  and  would  be  discharged,  by  Shepherd. 

On  the  24th  of  December  following  a  Commission  of  Bankruptcy 
issued  against  Shepherd.  The  assignees  under  the  Commission  pos- 
sessed joint  property  of  the  bankrupt  and  Smith.  The  petitioners, 
being  joint  creditors,  presented  a  petition  ;  praying,  that  they  might 
be  permitted  to  prove  under  the  Commission  ;  that  distinct  accounts 
might  be  kept ;  and,  that  the  joint  effects  might  be  first  applied  to 
the  joint  debts  ;  and  the  separate  effects  to  the  separate  debts,  &c. 
Under  that  petition  an  inquiry  was  directed,  whether  there  was  any 
joint  property  ;  and,  if  there  was,  it  was  ordered,  that  the  joint  cred- 
itors should  be  at  liberty  to  prove  their  debts,  and  that  the  joint 
property  should  be  divided  among  them.  The  result  of  that  inquiry 
was,  that  effects,  to  a  considerable  amount,  belonging  to  the  partners 
at  the  dissolution  of  the  partnership,  were  remaining  in  specie ; 
and  that  several  outstanding  debts  to  the  partnership  were  still  re- 
maining due. 

The  petitioners  contended  before  the  Commissioners,  that  the  spe- 
cific property,  and  outstanding  debts,  belonging  to  the  partnership, 
were  to  be  considered  as  joint  effects,  and  applicable  to 
the  joint  debts:  but  the  *  opinion  of  the  Commissioners  [*4] 
was,  that  such  effects,  remaining  in  specie,  had  by  the 
effect  of  the  dissolution  of  the  partnership  become  the  separate  prop- 
erty of  Shepherd,  and  applicable  in  the  first  instance  to  his  separate 
debts ;  and  in  taking  the  accounts  they  refused  to  include  any  part 
of  such  specific  effects,  as  forming  part  of  the  joint  estate  (except 
certain  debts  owing  to  the  partners). 

This  petition  was  therefcTre  presented,  praying  an  account  of  the 
specific  effects  of  Shepherd  and  Smith  ;  and  that  such  effects  may 
be  declared  to  form  part  of  the  joint  estate,  &c.  The  bankrupt  by 
affidavit  stated,  that  it  was  fully  agreed  between  him  and  Smith,  that 
Smith  should  give  up  and  deliver  to  him  the  whole  of  the  stock  and 
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effects  ;  that  the  deponent  should  have  and  take  the  same  to  his  own 
use  and  account ;  and  that  the  deponent  should  pay  all  the  joint 
debts ;  and  that  he  never  considered  himself  as  accountable  to  Smith 
for,  or  liable  to  pay  him,  any  part  of  the  surplus  ;  if  any  should  re- 
main after  payment  of  the  joint  debts  ;  and  that  the  goods  were  ex- 
posed to  sale  by  the  deponent  on  his  own  account 

Mr.  Richards  and  Mr.  CooTce,  in  support  of  the  petition,  distin- 
guished this  case  from  Ex  parte  Ruffin  (I):  in  th.e  latter  a  solemn 
act  by  assignment  taking  place  ;  from  which  it  was  sufficiently  man- 
ifest, that  the  continuing  partner  for  valuable  consideration  took  the 
property  ;  and  he  was  for  a  year  and  a  half  treated  by  all  the  world 
as  a  sole  trader :  in  this  instance  there  was  nothing  but  an  adver- 
tisement, following  the  mere  fact  of  general  dissolution,  and  delivery 
of  the  effects  by  the  retiiing  partner  to  the  other ;  who,  as  in  every 
case,  was  to  pay  the  debts ;  and  the  bankruptcy  followed  immedi- 
ately. 

Mr.  RomiUy  and  Mr.  CuUen^  for  the  assignees,  relied  upon  Ex 
parte  Ruffin ;  observing,  that  no  assignment  in  writing  is  necessary ; 
and,  that  the  person,  continuing  the  trade,  being  to  pay  the  debts, 
must  have  the  means. 

The  Lord  Chancellor  [Eldon]. — ^I  have  frequently,  since  I  de- 
cided the  case  Ex  parte  Ruffin,  considered  it ;  and  I  ap- 
I*  5]  prove  that  decision.  In  a  subsequent  *  case  the  dissolution 
took  place  only  a  week  before  the  question  arose ;  and  the 
true  question,  I  thought,  was  upon  the  bona  fides  of  the  transaction; 
whether  that,  which  had  been  joint  estate,  had  become  separate  es- 
tate. The  grounds,  upon  which  I  went  in  Ex  parte  Ruffin,  were  these. 
Among  partners  clear  equities  subsist,  amounting  to  something  like 
lien.  The  property  is  joint :  the  debts  and  credits  are  jointly  due. 
They  have  equities  to  discharge  each  of  them  from  liability,  and  then 
to  divide  the  surplus  according  to  their  proportions :  or,  if  there  is  a 
deficiency,  to  call  upon  each  other  to  make  up  that  deficiency,  ac- 
cording to  their  proportions.  But,  while  they  remain  solvent,  and 
the  partnership  is  going  on,  the  creditor  has  no  equity  against  the  ef- 
fects of  the  partnership.  He  may  bring  an  action  against  the  part- 
ners ;  and  get  judgment ;  and  may  execute  his  judgment  against  the 
effects  of  the  partnership.  But,  when  he  has  got  them  into  his  hands, 
he  has  them  by  force  of  the  execution,  as  the  fruit  of  the  judgment : 
clearly  not  in  respect  of  any  interest  he  had  in  the  partnership  ef- 
fects, while  he  was  a  mere  creditor,  not  seeking  to  substantiate,  or 
create,  an  interest  by  suit.  There  are  various  ways  of  dissolving  a 
partnership :  effluxion  of  time ;  the  death  of  one  partner  (2) :  the 
bankruptcy  of  one  :  which  operates  like  death :  or,  as  in  this  instance, 
a  dry,  naked,  agreement,  that  the  partnership  shall  be  dissolved.  In 
no  one  of  those  cases  can  it  be  said,  that  to  all  intents  and  purposes 
the  partnership  is  dissolved ;  for  the  connection  still  remains,  until 

(1)  AiOcy  vol.  vi.  119,  and  tlie  note,  129;  Ex  parte  Fell,  x.  347. 

(2)  Ante,  vol.  vi.  126,  and  the  note. 
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the  affairs  are  wound  up.  The  representative  of  a  deceased  partn^, 
or  the  assignees  of  a  bankrupt  partner,  are  not  strictly  partners  with 
the  survivor,  or  the  solvent  partner :  but  still  in  either  of  those  ca- 
ses that  community  of  interest  remains,  that  is  necessary,  until  the 
affairs  are  wound  up :  and  that  requires,  that  what  was 
partnership  property  before  shall  *  continue,  for  the  purpose  [*  6] 
of  a  distribution,  not  as  the  rights  of  the  creditors,  but  as 
the  rights  of  the  partners  themselves  require  ;  and  it  is  through  the 
operation  of  administering  the  equities,  as  between  the  partners  them- 
selves, that  the  creditors  have  that  opportunity ;  as  in  the  case  of 
death  it  is  the  equity  of  the  deceased  partner  (1),  that  enables  the 
creditors  to  bring  forward  the  distribution.  The  creditors  are  not  in- 
jured by  the  agreement  of  partners  to  dissolve  the  partnership,  and 
that  from  that  time  what  was  joint  property  shall  become  the  sepa- 
rate property  of  one  ;  notice  of  the  dissolution  being  given  ;  as  eith- 
er a  consideration  is  paid  :  or,  which  for  this  purpose  is  equal  to  con- 
sideration, a'covenant  is  entered  into  to  pay  the  debts,  and  indemnify 
the  retiring  partner,  so  conceived  as  not  to  leave  any  lien  upon  the 
property.  Upon  any  other  principle  the  conclusion  must  be,  that  a 
partner  could  not  retire  from  Child's  house  ;  as  the  effects  may  be 
distributed  twenty  years  hence  among  the  creditors,  if  they  remain 
io.  If  ^^reditors  do  not  like  the  arrangement,  they  may  go  to  each 
of  the  partners,  and  desire  payment  (cr). 

Another  material  ground  is,  that,  where  the  possession  of  the 
property  is  delivered  over  to  the  surviving  partner,  and  he  goes  into 
the  world  as  a  sole  trader,  he  has  all  the  credit,  belonging  to  him  as 
such  sole  trader ;  having  the  possession,  and  dealing  with  mankind, 
as  such.  I  qualify  it  so ;  for  I  do  not  agree,  that  mere  dissolution 
will  work  all  this  effect ;  as  that  does  no  more  than  declare,  that  the 
partnership  is  not  to  be  carried  on  any  farther,  except  for  winding 
up  the  affairs :  and  he,  who  has  actual  possession,  has  it,  clothed 
with  a  trust  for  the  other,  to  apply  the  property  to  the  debts ;  and 
that  will  qualify  the  nature  of  his  possession,  so  that  it 
cannot  be  said,  he  has  the  sole  *  possession  of  the  specific  [*  7] 
effects,  or  the  debts ;  to  bring  it  within  the  operation  of 

(1)  AnU^  vol  i.  434,  5,  and  the  note ;  ix.  596, 7,  and  the  note. 

{a)  Where  a  retiring^  partner  assigned  his  interest  in  the  partnership  property 
to  his  two  partners,  who  continued  the  business,  and  became  bankrupt,  it  was 
holden  that  the  creditors  of  ^e  three  could  not  prove  upon  the  estate,  even 
although  the  banknipt  had  covenanted  with  the  retiring  partner  to  pay  the  debts 
of  the  former  partnership.  Exjparte  fVy,  1  Glyn  &  Jam.  Cas.  in  Bank.  96;  Ex 
parte  ff heeler,  Buck's  Rep.  25 ;  Re  Colhtck,  Buck's  Rep.  48. 

By  deed  the  stock  and  effects  of  a  partnership  are  assigned  to  the  continuing 
partner,  who  covenants  to  pay  the  joint  debts.  The  partners  become  bankrupts. 
Held  that  the  joint  creditors,  not  having  previous  to  the  bankruptcy,  accepted  the 
continuing  partner  as  their  sole  debtor,  have  not  an  election  to  prove  a^inst  the 
separate  estate  of  the  continuing  partner.  Ex  parte  Frtemany  In  re  Jlendenon 
and  Morky,  Buck's  Rep.  471. 

If,  upon  the  dissolution  of  a  partnership,  there  is  a  fair  transmutation  of  the 
partnership  property  by  the  outgoing  partner  to  the  remaining  partner,  the  joint 
property  of  the  firm  becomes  the  separate  property  of  the  remaining  partner. 
I  Montagu  on  Bank.  Laws,  408,  and  cases  there  cited. 
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the  Statute  of  King  James  (1) ;  which  certainly  affects  debts.  Hav- 
ing had  occasion  lately  (2)  to  look  into  that  doctrine  from  Ttuyne^s 
Case  (3),  I  think,  in  modern  times  a  tendency  has  prevailed  to  give 
more  effect  to  the  actual,  manual,  possession,  as  evidence  of  fraud, 
than  Twyne^s  Case  was  intended  to  sanction.  But  it  is  enough  to 
say,  mere  dissolution  of  partnership,  if  there  is  no  more,  leaves  each 
partner  in  possession,  as  a  trustee  for  all,  to  the  extent  of  enabling  each 
to  call  upon  all  to  apply  the  partnership  effects  to  the  purposes,  to 
which  they  ought  to  be  applied,  even  if  there  was  no  dissolution. 
But  it  is  the  equity  of  the  partners  among  each  other,  that  requires  that 
application  ;  not  that  of  the  creditors  ;  for  whom  however  a  provi- 
sion is  thereby  necessarily  operated,  which  they  could  not  operate  for 
themselves,  unless  by  action  and  execution ;  laying  hold  of  the  ef- 
fects ;  as  they  might  of  the  person. 

The  question  then  is,  whether  the  contract  for  dissolution  has  left 
these  equities,  attaching  upon  the  possession.  If  it  is  competent  to 
partners  to  say,  those  equities  shall  no  longer  exist,  inquiry  is  neces- 
sary, to  ascertain,  whether  by  the  bargain  for  the  dissolution  that, 
which  was  the  property  of  all,  has  become  the  property  of  one.  In 
El  parte  Ruffin  (4),  there  could  be  no  doubt  upon  that :  a  legal  in- 
strument being  produced  ;  the  legal  effect  of  which  was  such  as  I 
have  stated.  That  case  was  no  more  than  that^  a  bankruptcy  hap- 
pening a  considerable  time  after  the  execution  of  the  deed, 
[*8]  the  effects  came  to  be  considered  *the  separate  effects  of 
the  trader,  in  whose  hands  they  were  left ;  and  the  other 
was  only  to  come  in  as  a  creditor.  Upon  the  facts  of  this  case, 
without  saying,  whether  the  conclusion  of  the  Commissioners  as  to 
the  joint  debts  is  right,  there  is  distinct  evidence  of  an  agreement, 
that  the  joint  effects  shall  be  considered  separate  effects  ;  and  that 
&ct  calls  upon  men  to  declare  the  conclusion  of  law,  that  these  are 
separate  effects. 

The  Petition  was  dismissed. 

See,  mnU^  the  nptes  to  Bx  parte  Rujffin^  6  Y.  119,  with  the  further  references 
there  given. 

(1)  Stat  21  Jac.  L  c.  19,  a  11.    See,  an^,  Jonts  v.  Gibbons^  vol.  ix.  407,  and 
the  notes,  409 ;  xix.  494. 

(2)  See,  ante,  Lady  ArumUU  v.  Phtpps,  vol.  x.  139. 
(3   3  Co.  80. 

(4)  JInU,  vol.  vL  119. 
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JuBisDicnoH  in  bankraptcy  to  compel  witnenes  to  attend  the  CommiMionen  to 
prove  the  act  of  bankiuDtcy ;  reaerving  just  exceptiona :  namely,  by  a  aolicitor, 
profeadonaUy  employed  (a). 

The  object  of  this  petition  was  to  compel  the  attendance  of  wit- 
nesses before  the  Commissioners  under  a  Commission  of  Bankrupt- 
cy, to  prove  the  act  of  bankruptcy.  The  act  of  bankruptcy,  upon 
which  the  Commission  was  taken  out,  was  a  deed  of  assignment  of 
all  the  joint  and  separate  property  of  the  persons,  against  whom  the 
Commission  issued  ;  and  the  persons,  summoned  to  prove  the  act  of 
bankruptcy,  were  the  persons,  to  whom  that  assignment  was  made, 
and  the  solicitor  who  prepared  it,  and  who  refused  to  attend ;  alleg- 
ing, that  he  knew  of  no  circumstances,  except  what  came  to  his 
knowledge  professionally.  ^ 

Mr.  Cooke,  in  support  of  the  petition,  relied  upon  the  late 
Orders  (1)  ;  upon  the  ground,  that  the  Commissioners  cannot  com- 
pel an  attendance,  before  the  bankruptcy  is  declared. 

♦  Mr.  Richards  and  Mr.   CvMen,  opposed  the  Petition.  [•  9] 

,The  Lord  Chancellor  [Eldon]. — I  made  the  order  in 
the  case  referred  to,  and  two  or  three  cases  since,  upon  this  princi- 
ple ;  that,  unless  it  is  held  in  bankruptcy,  that  the  Lord  Chancellor 

(a)  By  the  bankrupt  statute  of  the  United  States,  passed  April  4th,  1800,  the 
judge  of  the  district  court,  in  each  district,  was  empowered  to  appoint  coromis- 
sioners,  not  exceeding  three  in  number,  being  citizens  of  the  United  States,  and 
resident  within  the  district  for  which  appointed,  in  each  individual  case  of  bank- 
ruptcy. The  general  power  of  declaring  a  party  bankrupt,  and  if  need  be,  to 
cause  his  arrest,  to  take  into  possession  his  real  and  personal  property,  and  to 
convey  the  same  to  such  assignee  or  assignees  as  the  creditors  should  appoint,  at 
a  meeting  duly  called  for  such  purpose,  was  by  this  act  confided  to  the  commis- 
sioners. They  were  also  empowered  to  summon  before  them  persons  suspected 
of  havinff  in  their  possession  property  of  the  bankrupt,  and  to  examine  such  peraons 
by  parol,  or  written  interrogatories,  upon  oath,  and  upon  refusal  to  answer,  to 
commit    1  Laws  of  U.  S.  Story's  ed.  733,  735,  738. 

Subsequently  by  an  act  passed  in  1802,  entitled,  ^  An  act  to  amend  the  judicial 
system  of  the  United  States,"  the  President  of  the  United  States  was  directed  to 
appoint  as  many  genera]  commissioners  of  bankruptcy,  in  each  district,  as  he 
might  deem  necesaaij.  From  which  general  commissioners,  the  district  judge 
was  directed  to  appoint,  in  each  individual  bankruptcy,  a  commissioner  or  com- 
missioners, not  exceeding  three.    3  Laws  of  U.  S.  Story's  ed.  859. 

By  the  bankrupt  statute  of  the  United  States,  passed  August  19th,  1841,  the 
district  judge  in  each  district  is  authorized  to  appoint  general  commissioners  in 
bankruptcv,  who  were  authorized  to  take  proof  of  debta,  to  administer  oaths  in 
matters  of  bankruptcy,  and  to  do  such  things  as  tlie  district  judge  might  refer  to 
them.  Their  powers  under  this  statute  werp  less  extensive  than  under  the  former 
act  They  could  not  declare  a  party  bankrupt,  or  interfere  with  his  estate.  The 
district  judge  under  this  statute,  would  undoubtedly,  ex  neeesntaUj  have  power  to 
compel  the  attendance  of  witnesses  in  all  proper  cases,  before  a  commissioner, 
and  to  enforce  such  attendance  by  process  of  commitment  for  contempt  Laws  of 
U.  S.  Aug.  19th,  1841. 

(1)  win<e,  Et  parU  Lund,  vol.  vi.  781,  the  note  784,  and  the  statute  3  Geo.  IV. 
c.  81,  8. 1,  giving  this  power  to  the  Comnussioners. 
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has  a  power  implied  to  make  good  the  proceeding  under  the  Statute, 
the  jurisdiction  actually  exercised  in  many  cases,  particularly  by  at- 
tachment and  commitment,  stands  upon  nothing.  I  found  in  a  book 
of  Lord  Hardwicke's,  that  he  had  proceeded  upon  that  principle  :  an 
implied  authority  of  the  Lord  Chancellor  to  order  the  attendance 
of  any  one  to  substantiate  that  proceeding.  As  to  the  delicacy  ex- 
pressed by  one  of  the  witnesses  in  this  case,  that  he  was  the  confi- 
dential agent,  the  answer  is,  that  is  no  reason  for  not  obeying  the 
summons :  but  he  ought  to  go  before  the  Commissioners,  and  state 
the  objection  ;  and  they  will  attend  to  all  reasonable  objections.  If 
the  jurisdiction  cannot  be  supported  in  some  such  way,  no  one  can 
say,  upon  what  principle  the  Lord  Chancellor  has  committed  per- 
sons in  bankruptcy ;  for  there  is  no  special  authority  any  where  for 
iL  Suppose  an  inquiry  directed  in  the  Master's  ofGce ;  and  the 
party  would  not  attend  ;  the  Court  would  immediately  order  a  Com- 
mission to  issue  for  that  very  reason  ;  and  then  the  party  must  at- 
tend. The  order  certainly  shall  be  without  prejudice  to  any  ob- 
jection made  by  the  witness  before  the  Commissioners. 

The  Order  was,  that  the  several  persons  should  attend  before  the 
Commissioners  ;  reserving  just  exceptions  as  to  any  questions,  that 
may  be  put  to  them  by  the  Commissioners. 

The  power  of  commissioners  of  bankrupts  to  compel  the  attendance  of  wit- 
nesses, is  provided  for  by  the  24th,  33d,  and  d4th  sections  of  the  statute,  6  Gea  IV. 
c.  16. 


[*  10]  HOLYLAND,  Ex  parte. 

[1805,  April  9.] 

Issue  directed  upon  a  lunacy,  established  by  two  verdicts. 

To  supersede  a  Commission,  it  is  not  necessaiy,  that  tlie  mind  should  be  restored 
to  Its  original  state :  competence  to  common  purposes,  as  to  make  a  Will  of 
personal  estate,  is  sufficient  But  the  absence  of  the  disorder,  especially  if  of 
a  dangerous  tendency,  must  be  satisfactorily  proved  by  the  evidence  of  persons, 
having  competent  knowledge  of  the  whole  subject,  not  only  as  to  the  present 
state  of  the  party,  but  with  reference  to  all  the  mrmer  evidence. 

A  boy  of  the  age  of  fourteen  competent  to  make  a  Will  of  personal  estate,  [p.  11.] 

The  object  of  this  petition  was  to  supersede  a  Commission  of  Lu- 
nacy ;  under  which  the  petitioner  had  been  found  a  lunatic  by  two 
verdicts :  one  upon  the  usual  proceedings ;  the  other  under  an  issue, 
directed  upon  a  former  application  by  the  petitioner  to  supersede  the 
Commission.  The  nature  of  his  disorder  was  violence  to  a  danger- 
ous degree,  with  threats  against  his  wife,  and  all,  who  were  concern- 
ed in  supporting  the  Commission.  At  the  time  this  application  was 
made  his  wife  was  dead :  but  the  petition  was  opposed  by  the  peti- 
tioner's daughter,  and  her  husband,  who  was  the  Committee. 
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Mr.  AUxtmdtr,  Mr.  RomiUt/y  and  Mr.  Hart,  in  support  of  the  Pe- 
tition :  Mr.  Piggoitj  Mr.  Cooky  and  Mr.  JohnsoUy  against  it. 

The  Lord  Chancellor  [Eldon]. — There  is  no  part  of  the  duty, 
that  occurs  in  the  exercise  of  this  jurisdiction,  more  unpleasant,  and 
requiring  greater  caution,  than  that  of  determining,  when  a  Com- 
mission should  be  superseded ;  for,  though  you  may  upon  evidence 
arrive  at  a  safe  conclusion,  establishing  lunacy,  it  is  very  difRcult  to 
determine,  when  the  mind  is  restored ;  depending  upon  the  circum- 
stance, whether  the  party  is  led  to  those  topics,  upon  which  it  was 
affected.  The  case,  in  which  the  lunatic  is  now  in  the  management 
of  the  estate  of  his  own  Committee,  we  are  all  acquainted  with.  In 
,  another  case  I  succeeded  in  getting  Lord  Thurlow,  after  a  very  long 
conversation  with  the  party,  to  supersede  the  Commission  ;  and  was 
satisfied,  from  many  conferences  with  him,  that  he  was  perfectly  ra- 
tional ;  but  immediately  after  the  petition  was  heard, 
♦coming  to  thank  me  for  my  exertions,  he  in  five  minutes  [*  H] 
convinced  me,  that  the  worst  thing  that  could  have  been 
done  for  him,  was  to  get  rid  of  the  Commission.  In  the  case  of  Mrs. 
Barker  (1),  Lord  Thurlow  said,  that,  where  lunacy  is  once  establish- 
ed by  clear  evidence,  the  party  ought  to  be  restored  to  as  perfect  a 
state  of  mind  as  he  had  before ;  and  that  should  be  proved  by  evi- 
dence as  clear  and  satisfactory.  I  cannot  agree  to  that  proposition, 
either  as  to  property,  or,  with  reference  to  such  a  case  as  this ;  for, 
suppose  the  strongest  mind  reduced  by  the  delirium  of  a  fever,  or 
any  other  cause,  to  a  very  inferior  degree  of  capacity,  admitting  of 
making  a  Will  of  personal  estate  ;  to  which  a  boy  of  the  age  of  14  is 
competent ;  the  conclusion  is  not  just,  that,  as  that  person  is  not 
what  he  had  been,  he  should  not  be  allowed  to  make  a  Will  of  per- 
sonal estate.  There  may  be  frequent  instances  of  men  restored  to  a 
state  of  mind,  inferior  to  what  they  possessed  before  :  yet  it  woul,d 
not  be  right  to  support  Commissions  against  *them.  On  the  other 
hand,  if  lunacy  has  been  satisfactorily  established,  particularly  where 
there  is  a  tendency  to  do  great  personal  harm  to  others,  I  ought  to 
be  sure  by  nhe  evidence  of  persons,  having  competent  knowledge 
upon  the  whole  of  the  subject,  that  there  is  an  absence  of  that  dis- 
order; and,  that  those  tendencies  may  not  be  brought  forward, 
when  it  may  not  be  generally  known,  that  there  is  any  providence 
of  the  law  thrown  over  the  individual. 

There  is  in  this  case  considerable  evidence,  that  the  petitioner  is 
recovered.  But,  if  the  whole  nature  of  the  case  has  not  been  stated 
to  the  physician,  who  swears,  that  he  has  frequently  seen  the  peti- 
tioner, and  believes  him  to  be  of  sound  mind ;  unless  he  can  go  far- 
ther, and  state,  that  the  ground  of  the  opinions  of  those 
medical  *  gentlemen  who  thought  otherwise,  was  laid  be-  [*I2] 
fore  him,  that  he  has  had  an  opportunity  of  considering  it, 
and  the  result  of  the  whole  is,  that,  just  and  accurate  as  those  con- 
clusions were,  or  inaccurate,  upon  his  own  conclusion,  satisfactorily 

(1)  Tk€  Momiey  General  v.  ParrUhery  3  Bro.  C.  C.  441.   - 
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formed,  the  present  state  of  the  party  is,  as  he  represents  it ;  unless 
the  affidavit  comes  with  some  such  exposition,  though  the  conclusion 
may  be  right,  not  having  those  particulars  before  roe,  I  cannot  try 
the  truth  of  the  inference.  The  question  in  this  instance  may  be, 
whether  the  existence  of  the  Commission  may  not  be  necessary,  in 
order  to  secure  to  the  party  the  utmost  comfort  and  happiness  he  is 
capable  of  enjoying.  This  case  is  reduced  to  that  state,  in  which  it 
is  fit  again  to  ask  the  opinion  of  a  Jury,  whether  this  Commission, 
which  has  been  supported  by  two  verdicts,  ought  to  continue.  It 
must  therefore  be  tried  in  an  issue. 

*Seb,  ante^  notes  3,  and  6,  to  Ex  parte  Wragg^  5  V.  450,  and  note  3,  to  Ex  parte 
HaU,7y.2dl. 


WRIGHT  V.  MORLEY. 
MORLEY  t;.  ST.  ALBAN. 

[Rolls.— 1804,  Nov.  la    1805,  Feb.  9 ;  March  29.] 

AssieifMENT  by  a  husband  of  part  of  his  wife's  equitable  interest,  namely,  divi- 
dends of  stock  in  trust  for  tier,  for  valuable  consideration,  enforced  upon  the 
bill  of  a  surety  for  the  husband,  to  be  indemnified  against  past  and  future  pay- 
ments :  the  assignment  extending  only  to  100/.  a  year,  out  of  2601.  The  re- 
maining dividends  under  a  bill,  on  behalf  of  the  wife,  paid  to  her;  the  husband 
having  after  the  assignment  gone  abroad  without  making  any  provision  for 
her  (a). 

Assi^ees  under  a  Commission  of  Bankruptcy  are  in  the  place  of  the  bankrupt 
with  reference  to  the  equitable  interest  of  his  wife,  [p.  17.] 

As  to  the  effect  of  an  assignment  for  valuable  consideration  by  a  husband  of  his 
wife's  equitable  interest,  with  reference  to  her  equity  for  a  provision,  QtMcre, 
[p.  20.] 

Assignees  of  a  bankrupt  are  entitled  to  the  equitable  interest  for  life  of  his  wife, 
as  well  as  a  capital  sum,  subject  to  the  equity  requiring  a  provision  for  her  out 
ofit,[p.21.] 

Surety  entitled  to  the  same  right  as  the  creditor,  even  against  Bail,  [p.  22.] 

By  indentures  between  Henry  Victor  Thomas  St.  Alban  and 
Richard  Dyer,  reciting,  that  Charles  .Edwards  bequeathed  4000/., 
upon  trust,  to  be  laid  out  in  5  per  cent.  Bank  Annuities,  and  to 

(a)  A  distributive  share  in  an  intestate  estate,  to  which  a/eme  covert  is  an  heir, 
does  not  vest  absolutely  in  the  husband.  He  may  reduce  it  into  possession,  or 
release  it,  or  assign  it  for  a  valuable  consideration,  by  a  deed  to  which  she  is  not 
a  party.  But  until  he  has  received,  released,  or  assigned  it,  or  in  some  way  bar- 
red her  ridit,  she  has  an  interest  which  may  survive  to  her  in  the  event  of  his 
decease.    Larsons  v.  Parsons,  d  al.  9  New  Hamp.  Rep.  309. 

The  jurisdiction  exercised  by  the  Court  of  Cnancery,  in  England,  to  make  an 
allowance  to  the  wife,  for  her  maintenance,  out  of  her  equitable  propertv,  where 
the  husband  neglects  to  provide  for  her,  is  not  founded  upon  the  basis  of  trust  or 
fraud,  but  is  a  branch  of  equity  connected  with  the  power  to  enforce  a  settlement 
upon  her  out  of  her  estate ;  and  seems  originally  to  have  been  exercised  only 
where  tlie  husband  sought  the  aid  of  a  Court  of  ^uity  to  gain  possession  of  his 
wife's  property.    Schwfkr  v.  HaUt  5  John.  Ch.  Rep.  196;  2  Story^s  Equity,  650. 
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permit  his  wife,  Frances  Edwards,  from  time  to  time,  for  and  during 
the  term  of  her  life,  to  receive  and  take  to  and  for  her  own  use 
and  benefit  the  interest,  dividends  or  proceeds,  which  should  or 
might  arise  and  become  due  and  payable  thereout,  and 
*from  and  immediately  after  the  decease  of  his  said  wife  [*  13] 
upon  farther  trust,  that  they  should  sell  out  all  the  said 
stock,  and  pay  the  money,  which  should  arise  by  the  sale,  to  and 
amongst  the  testator's  three  children,  Thomas,  Frances,  and  Mary 
Edwards,  when  they  should  respectively  attain  the  age  of  twenty- 
one,  share  and  share  alike,  with  survivorship ;  and  farther  reciting, 
that  after  the  death  of  the  testator,  St.  Alban  married  his  widow  ; 
and  that  Dyer  had  agreed  with  him  for  the  purchase  of  an  annuity 
of  100/,  to  be  paid  during  the  joint  lives  of  St.  Alban  and  his  wife, 
at  the  price  of  600/.,  and  that  for  securing  the  payment  of  that  an- 
nuity, St.  Alban,  and  Sir  George  Wright,  as  his  surety,  by  their 
bond  became  jointly  and  severally  bound  to  Dyer ;  it  was  witnessed, 
that  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
sum  of  600/.,  paid  to  St.  Alban  by  Dyer,  St.  Alban  did  bargain,  sell, 
assign,  transfer,  &c.  to  Dyer,  his  executors,  &c.  all  the  interest, 
dividends,  and  annual  proceeds,  of  the  sum  of  5201/.  5  per  cent. 
Bank  Annuities,  in  which  the  said  sum  of  4000/.  had  been  invested, 
which  under  the  Will  of  Edwards  should  from  time  to  time  during 
the  joint  lives  of  St.  Alban  and  his  wife  become  due  and  payable  to 
them,  or  to  him  in  right  of  his  wife  ;  upon  trust  to  retain  the  said 
annuity ;  and  to  pay  the  residue  from  time  to  time  to  Mr.  St.  Alban, 
his  executors,  &c. ;  or,  as  he  should  appoint. 

Mr.  St.  Alban  gave  a  bond  of  indemnity  to  the  surety ;  and  after- 
wards went  abroad.  The  trustees  of  the  stock  refusing  to  make  any 
payment  under  the  grant  of  the  annuity,  the  surety  was  called  upon ; 
and,  having  paid  100/.,  he  filed  a  bill  against  the  trustees,  and  Dyer, 
and  Mr.  St.  Alban,  who  was  stated  to  be  out  of  the  jurisdiction^  and 
his  wife  ;  charging,  that  she  was  privy  to  the  grant  of  the  annuity  ; 
and  agreed,  that  the  dividends  of  the  stock  should  be 
chargeable  with  it ;  and  that  she  would  *  have  executed  [*  14] 
the  grant,  but  that  Dyer  was  advised,  that  she  was  not  a 
necessary  party ;  and  praying,  that  the  trustees  of  the  stock  may  be 
decreed  to  repay  to  the  Plaintiflf  what  he  has  paid  ;  and  that  an  ap- 
propriation may  be  made  to  answer  the  future  payments  of  the  an- 
nuity during  the  life  of  Mrs.  St.  Alban. 

Mrs.  St.  Alban  by  her  answer  admitted,  that  she  was  privy  to  the 
treaty  for  the  annuity ;  and  consented,  that  her  husband  should  make 
the  dividends  of  the  Bank  Annuities  chargeable  with  the  payment ; 
and,  that  she  consented  to  execute,  and  would  have  executed,  the 
grant,  except  for  the  reason  stated  in  the  bill :  but  she  submitted, 
that,  as  her  consent  was  obtained,  while  under  coverture,  and  as  she 
had  by  her  next  friend  filed  a  bill  against  the  trustees  of  the  stock, 
for  an  account  of  the  dividends  accrued,  since  her  husband  left  the 
kingdom ;  and  praying,  that  they  may  be  applied  for  her  mainten- 
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ance,  which  suit  is  still  depending,  the  deed  did  not  pass  her  interest 
in  the  Bank  Annuities. 

The  other  cause  was  instituted  on  behalf  of  Mrs.  St.  Alban,  as 
stated  in  her  answer,  claiming  to  have  all  the  dividends  paid  to  her ; 
alleging,  that  her  husband  had  left  the  kingdom  without  making  any 
provision  for  her. 

Mr.  Fanblanque  and  Mr.  Maddock  for  the  Plaintiff  Wright,  insist- 
ed, that  the  disposition  made  by  the  Will  in  favor  of  Mrs.  St.  Alban 
could  not  exclude  any  future  husband  from  taking  jtire  mdriti  the 
benefit  of  the  bequest ;  and  therefore  the  wife  could  not  resist  the 
claim  of  the  Plaintiff.  They  cited  Sir  Edward  Turner's  Case  (1). 
Pitt  V.  Hunt  (2).     Tudor  v.  Samyne  (3) ;   and  Mitford  v.  Mt- 

ford  (4). 
[*  15]  *  As  to  the  claim  of  the  Plaintiff's  wife  in  the  second 

cause,  upon  the  various  discussions  oi  Alexander  v.  MCvlr 
hch  (5),  Lord  Thurlow  showed  a  strong  disposition  to  make  the 
parties  come  together  by  a  species  of  duress ;  but  could  do  no  more 
than  refuse  to  give  the  husband  any  part ;  and  after  running  the 
hazard  for  four  or  five  years,  which  would  be  the  survivor,  it  was  at 
length  compromised.  So  in  Bimd  v.  Simmons  (6)  and  Ball  v.  Mont- 
gomery (7),  the  Court  did  not  affect  to  dispose  of  the  property ;  but 
only  impounded  it. 

Mr.  RomiUy  and  Mr.  W.  Agar^  for  Mrs.  St.  Alban. — This  pre- 
cise question  has  never  been  decided.  Certainly  the  property  is  not 
given  to  the  separate  use  of  the  Defendant :  but  her  husband  is  en- 
titled in  her  right.  There  is  no  doubt,  if  he  wants  the  assistance  of 
the  Court  he  must  make  a  settlement ;  and  Lord  Alvanley  very  fre- 
quently said  (8),  there  is  no  ground  for  the  distinction  in  the  in- 
stance of  a  particular  assignee  for  valuacle  consideration ;  as  the 
Plaintiff  certainly  is,  who,  being  in  no  better  situation  than  the  hus- 
band, is  equally  bound  to  make  a  settlement,  before  he  can  have 
the  assistance'  of  the  Court.  In  Oswell  v.  Probert  (9)  Lord  Ross- 
lyn  seems  to  entertain  the  same  opinion  ;  that  there  is  no  distinction 
between  an  assignee  for  valuable  consideration,  and  by  operation  of 
law :  stating  the  equity  against  persons,  claiming  in  right  of  the  hus- 
band, however  meritorious  their  consideration.  The  only  question 
is  upon  the  particular  nature  of  the  property,  a  life  interest.  The 
Court  does  not  compel  the  husband  to  make  a  provision 
[•  16]  out  of  thai,  where  they  have  been  living  ♦together :  but, 
where  the  wife  is  deserted  by  the  husband,  will  compel  the 

(1)  1  Chan.  Cases,  307;  1  Vera.  7. 
(2   1  Vem.  18 ;  2  Freem.  78. 

(3)  2  Vem.  270. 

(4)  ^nte,  vol.  ix.  87. 

(5)  Cited,  ante,  vol.  ii.  192,  in  BaU  v.  MotUgonury. 

(6)  3  Atk.  20. 

(7i  ^n/e,  vol.  ii.  191. 

(8)  See,  anUf  M^^tday  v.  Philips,  vol.  iv.  15;  Franco  v.  Franco,  iv.  515,  and 
HUl  V.  Jhkinson,  stated  in  the  note,  iv.  530.      ^ 

(9)  Jh}U,  vol.  ii.  680;  Bwrdon  v.  Dean,  iL  607;  and  the  note,  609. 
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application  of  a  life  interest,  as  much  as  a  sum  in  gross :  WatJcyns  v. 
Watkyns  (1).  Calmer  v.  Calmer  there  cited  (2),  reported  in  Mose- 
ley  (3),  a  book  of  no  authority  certainly :  AtUrton  v.  KnaweU  (4). 
In  BuUack  v.  Menzies  (5)  the  husband  declared,  that  he  was  ready 
to  receive  his  wife ;  and  she  would  not  go  back ;  and  in  Ball  v. 
Mantgamery  (6)  the  wife  had  eloped  ;  and  would  not  return.  The 
lady  is  deserted  by  her  husband  after  the  grant  of  the  annuity.  The 
cases,  upon  the  subject  upon  terms  for  years,  do  not  apply.  The 
term  passes  by  the  assignment ;  upon  which  the  party  can  bring  an 
action  :  an  interest  very  different  from  that,  which  passes  merely  by 
the  decree  of  a  Court  of  Equity.  The  concurrence  of  the  wife, 
when  under  control,  is  perfectly  immaterial ;  and  cannot  bind  her. 
The  Court  will  not  permit  the  husband  to  strip  himself  of  the  power 
of  maintaining  his  wife ;  and  will  take  the  whole  fund,  in  order  to 
compel  him  to  maintain  her. 

Mr.  Fonhlanquey  in  reply. — ^The  assignee  relies  upon  the  legal 
title,  not  the  concurrence  of  the  wife  in  the  transaction.  There  is  no 
equity,  controlling  the  marital  right,  existing  at  the  date  of  the  as- 
signment ;  which  cannot  be  affected  by  his  subsequent  conduct  in 
withdrawing  from  her.  The  claim  of  the  creditor,  being  prior  in 
date,  and  attaching  upon  the  marital  right,  will  be  preferred.  In 
this  case  the  wife  will  not  be  left  destitute. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — As  it  does 
not  appear,  that  any  case  precisely  the  same  as  this  has  received  a 
decision,  I  shall  take  some  time  to  look  into  the  authorities, 
*  with  reference  to  the  question,  whether  there  is  any  dif-  [*  17] 
ference  between  an  assignment  for  valuable  consideration 
and  by  operation  of  law.  I  agree.  Lord  Alvanley  did  uniformly 
maintain,  that  there  is  no  difference  between  them,  with  reference 
to  the  equity  of  the  wife  ;  at  the  same  time,  looking  with  great  at- 
tention to  the  point  in  Mitfard  v.  Miiford  (7),  it  appeared  to  me, 
that  there  were  some  cases,  which  it  is  very  difficult  to  reconcile 
with  that  proposition  ;  for  there  is  hardly  any  other  ground,  upon 
which  Lord  Hardwicke  proceeded  in  some  of  the  ca^s  before  him. 
Upon  principle,  there  is  great  weight  in  that  proposition  of  Lord 
Alvanley ;  for,  if  the  husband  has  but  the  right  of  reducing  the 
wife's  interest  into  possession,  how  can  he  for  valuable  consideration 
or  otherwise  convey  more  than  he  has?  If  he  does  not  reduce  it 
into  possession,  it  clearly  survives.  If  then  he  parts  with  it  for  val- 
uable consideration,  and  the  assignee  acquires  a  right  different  from 
that,  which  the  husband  had,  he  parts  with  something  different  from 
what  he  has.     In  Mitfard  v.  Mitfard  I  had  no  occasion  to  give  an 

(1)  2  Atk.  9a  ~  ^ 

(2)  2  Atk.  98,  also  cited  3  Atk.  295 ;  2  Ves.  562.   ^ 

(3)  Mos.  121.  Lord  Eldon,  C.  has  frequently  said,  there  are  very  good  cases  in 
Moeeley. 

(4)  Cited,  ante,  vol.  iv.  799. 

(5)  JlnU,  vol.  iv.  798. 

(6)  ^nU,  vol.  ii.  191.  ^ 

(7)  JhUe,  vol.  ix.  87.  *  » 
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opinion  upon  that  point ;  for  at  all  events  it  was  in  favor  of  the 
wife ;  holding,  that,  supposing  that  distinction  to  exist,  yet  an  assign- 
ment by  operation  of  the  Bankrupt  Laws  is  not  an  assignment  for 
valuable  consideration ;  and  therefore,  though  an  assignment  for 
valuable  consideration  should  carry  the  right,  yet  it  never  was  con* 
tended,  that  an  assignment  by  mere  operation  of  law  had  any  other 
effect  than  to  put  the  assignee  in  the  place  and  stead  of  the  husband. 
Therefore,  though  there  might  be  a  doubt  upon  the  other  point,  it 
was  not  necessary  in  that  case  to  decide  it.  But  Lord  Alvanley 
would  have  admitted,  that,  where  the  property  of  the  wife  consisted 
only  of  a  life  interest,  the  husband  would  be  entided  to  that  in  her 
right  without  making  a  settlement,  as  a  general  proposi- 
[*  18]  tion ;  *as  a  mere  life-interest  is  applicable  to  the  mainten- 
ance, and  ought  ^o  be  taken  by  the  husband  for  the  main- 
tenance of  both.  The  Court  therefore  does  not  call  for  a  separate 
provision  for  her  from  that ;  which  is  no  more  than  giving  a  separate 
maintenance :  but  that  is  not  the  object  of  a  sepairate  provision ; 
which  is  to  be  a  provision  for  her  and  the  family  after  the  husband's 
death. 

If  it  stood  there,  there  is  no  doubt  the  husband  has  a  right  to 
deal  with  it,  so  long  as  he  maintains  her ;  and  there  is  no  doubt  of 
his  right  to  make  a  specific  disposition,  if  he  maintained  her.  That 
leads  to  the  question,  whether  in  the  case  of  abandonment  by  the  hus- 
band, ceasing  to  maintain  his  wife,  there  is  an  equity  for  her  to  have  her 
own  life-interest  laid  hold  of  by  this  Court ;  supposing  it  not  reduced 
into  possession  by  the  husband ;  being  still  in  the  hands  of  trustees. 
One  question  is,  whether  that  is  settled,  merely  as  between  the  hus- 
band and  wife,  and  putting  third  persons  out  of  consicferation  :  if 
so,  the  second  point  is,  whether  this  equity  prevails,  where  previously 
to  the  abanaonment  the  husband  has  made  an  assignment  of  the 
wife's  interest,  or  any  part  of  it.  That  question,  so  far  from  being 
decided,  has  not  even  been  made  the  gist  of  a  case.  It  therefore 
deserves  a  great  deal  of  consideration.  Another  point  is  as  to  the 
assignment  having  taken  place,  when  the  husband  was  performing 
his  duty  by  maintaining  his  wife  ;  whether  the  abandonment  after- 
wards shall  devest  the  right,  which  the  assignee  of  the  fund  had, 
vested  in  him. 

As  to  the  question  upon  the  right  of  the  surety  to  maintain  this 
suit,  for  the  purpose  of  considering  that  question  the  claim  of  the 
wife  must  be  laid  out  of  view  ;  for,  if  she  succeeds,  there  is  an  end 
of  his  claim.  As  far  as  the  husband  is  interested,  I  do  not 
[*  19]  see,  how  he  or  *  his  trustees,  can  state  that  objection  to 
the  surety  for  the  husband.  He  has  assigned  this,  as  a 
specific  fund,  out  of  which  this  annuity  ought  to  be  paid :  and  pro- 
cures another  person  to  join  him  ;  and  the  surety  is  obliged  to  pay. 
Can  the  husband  object,  that  the  surety  cannot  come  against  that 
fund,  which  ought  originally  to  have  been  applied  ?  I  do  not  there- 
fore see  any  objection  to  the  Plaintiff,  coming  for  this  relief;  suppos- 
ing, the  wife's  equit^does  not  prevail  against  him. 
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Feb.  1th.  This  cause  was  farther  argued,  upon  a  doubt,  sug- 
gested by  the  Master  of  the  Rolls,  whether  the  surety  could  file  the 
bill. 

In  support  of  the  bill  it  was  insisted,  that  the  surety  might  stand 
in  the  place  of  the  creditor,  and  avail  himself  of  the  pledge  to  reim- 
burse himself:  the  subject,  though  not  in  trust  for  the  separate  use 
of  the  wife,  being  liable  to  the  marital  right ;  which  is  in  full  force, 
until  the  claim  in  respect  of  the  equity  of  the  wife  is  interposed : 
the  husband,  dealing  with  it  plenojure^  as  his  own  entirely,  does  not 
require  the  concurrence  of  his  wife  in  the  assignment. 

On  the  part  of  Mrs.  St.  Alban  it  was  insisted,  that  the  bill  repre- 
sented Mrs.  St.  Alban  as  a  co-surety  by  her  agreement,  that  her  bus- 
band  should  make  the  property  a  security  for  his  debt ;  and  the  ut-^ 
most  the  Plaintiff  could  do,  was  to  put  himself  in  the  place  of  the 
husband  ;  who,  having  abandoned  his  wife,  and  gone  into  a  foreign 
country,  could  not  have  got  this  property,  until  he  returned,  and 
made  a  proper  provision  for  his  wife. 

March  23d.  •The  Master  of  the  Rolls  [Sir  Wil-  [*  20] 
LiAH  Grant]. — ^In  these  causes  Mrs.  St.  Alban  was  before 
her  marriage  entitled  for  life  to  dividends  of  stock,  standing  in  the 
name  of  trustees.  It  does  not  appear,  that  there  was  any  settle- 
ment. -  After  the  marriage  her  husband  granted  an  annuity ;  and 
assigned  the  dividends  to  secure  it ;  and  it  is  alleged,  that  soon  af- 
terwards he  quitted  the  kingdom  without  making  any  provision  for 
her.  The  surety,  being  called  upon,  pays  some  instalments ;  and 
files  a  bill,  praying  out  of  the  dividends  to  be  repaid  those  instal- 
ments ;  and,  that  a  sufficient  portion  shall  be  set  apart  to  answer 
the  future  payments ;  so  as  to  exonerate  him  from  the  obligation  of 
continuing  to  pay  the  annuity.  The  other  bill  is  filed  on  the  part  of 
the  wife  ;  stating,  that  her  husband  had  abandoned  her  j  and  pray- 
ing, that  the  whole  of  the  dividends  may  be  paid  to  her  for  her  sep- 
arate use. 

The  first  question  is,  whether  this  assignment  by  Mr.  St.  Alban 
of  the  dividends  of  his  wife  is  binding  upon  her.  If  it  is  not,  the 
Plaintiff  Wright  cannot  have  any  relief  upon  bis  bill.  If  it  is,  the 
question  is  still  made,  whether  the  Plaintiff  is  entitled  to  the  relief 
he  seeks.  Upon  the  first  question,  it  does  not  appear,  that  the  cir- 
cumstances make  it  necessary  to  determine  the  much  litigated  ques- 
tion, whether  the  equity  of  the  wife  can  be  barred  or  affected  by  the 
husband's  assignment  for  valuable  consideration.  Thus  much  is 
certain ;  that,  if  the  particular  assignee  for  valuable  consideration 
be  not  in  a  better,  at  least  he  is  not  in  a  worse,  condition,  than 
the  general  assignees  under  a  Commission  of  Bankruptcy.  When 
the  husband  becomes  a  bankrupt,  and  consequently  incapable 
of  maintaining  his  wife,  it  is  not  held,  that  she  is  entitled  to 
the  whole  of  the  dividends  of  her  fortune,  or  of  any  life-inter- 
est that  she  may  have,  any  more  than  she  is  entitled  to  the 
whole  of  her  fortune,  consisting  of  a  capital  sum.     Indeed  in  Ex 
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parte  Coysegame  (1)  Lord  Hardwicke  gave  the  wife  against  the  as- 
signees of  the  bankrupt  the  whole  of  the  annuity  belonging  to  her 
before  marriage.  Also  in  Vandenahker  v.  Desborough  (2)  the  Court 
gave  the  whole  to  the  wife  against  the  assignees.  But  these  cases 
have  not  been  followed  by  more  modern  decisions ;  for  in  Pryor  v. 
Hill  (3),  Oswell  V.  Probert  (4),  Burdon  v.  Dean  (5),  Brovm  v. 
Clarke  (6),  and  Lumb  v.  Milnes  (7),  the  Court  has  held,  that  the 
assignees  of  the  bankrupt  husband  were  entitled  to  the  life-interest  of 
the  wife,  subject  only  to  the  equity,  requiring  some  provision  for  her 
out  of  that  interest.  In  Pryor  v.  Hill  it  was  contended,  that  equity 
of  the  wife  did  not  extend  to  the  case  of  a  life-interest ;  upon  the 
principle,  that  the  husband  becomes  absolute  purchaser  of  that  by 
the  marriage  in  consequence  of  the  obligation  to  maintain  his  wife, 
thereby  contracted.  That  argument  however  did  not'  prevail,  any 
more  than  the  contrary  proposition,  attempted  in  Burdon  v.  Dean ; 
where  it  was  argued,  that  the  life-interest  did  not  fall  under  the 
assignment ;  as  it  must  be  held,  that  it  was  given  to  the  wife  merely 
for  maintenance.  The  result  therefore  is,  that  the  life-interest 
does  pass  to  the  assignees,  subject  to  the  ordinary  equity  for  a  settle- 
ment. 

'  If  then  in  this  case,  instead  of  a  particular  assignee  for  a  valuable 
consideration,  I  had  before  me  merely  the  general  assignees  under  a 
Commission  of  Bankruptcy,  the  wife  could  not  as  against  them,  set 
up  a  claim  for  the  whole  of  the  dividends.  I  should 
[*  22]  think,  they  dealt  "*  fairly,  and  even  favorably,  towards  her, 
if  out  of  260/.,  the  produce  of  this  fund,  they  allowed  her 
to  retain  160Z.  It  is  unnecessary  therefore  to  consider,  what  might 
have  been  the  case,  if  the  husband  had  charged  this  fund  to  its  whole 
amount,  or  to  any  greater  extent  than  he  has  charged  it ;  for  I  must 
hold  the  assignment  valid  to  the  extent  of  the  lOOZ.  per  annum, 
with  which  he  has  charged  the  fund. 

The  question  then  is,  whether  the  Court  will  act  upon  that  assign- 
ment at  the  instance  of  the  surety,  in  whose  favor  it  is  not  made. 
The  surety  is  the  only  Plaintiff.  The  annuitant,  who  has  the  as- 
signment of  the  dividends,  does  not  join.  At  the  hearing  I  thought 
the  Plaintiff  entitled  to  the  equity  he  seeks.  Afterwards  I  had  some 
doubt :  but  I  adhere  to  my  first  opinion.  I  conceive,  that,  as  the 
creditor  is  entitled  to  the  benefit  of  all  the  securities  the  principal 
debtor  has  given  to  his  surety,  the  surety  has  full  as  good  an  equity 
to  the  benefit  of  all  the  securities  the  principal  gives  to  that  creditor. 
There  is  a  very  strong  instance  of  the  application  of  that  equity  in 
Parsons  v.  Briddocky  (8).     The  principal  had  given  bail  in  an  ac- 

(1)  1  Atk.  1Q2. 

(2)  2  Vera.  96. 

(3)  4  Bro.  C.  C.  139. 

(4)  AnU,  vol.  ii.  660. 

(5)  AnU,  vol.  ii.  607 ;  see  the  note,  609.  "^ 

(6)  Aide,  vol.  iii.  166. 

(7)  AnU,  vol.  V.  517;  see  the  note,  521. 

(8)  2  Vern.  608. 
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tion.  Judgment  was  recovered  against  the  bail.  Afterwards  the 
surety  was  called  upon,  and  paid  ;  and  it  was  held,  that  he  was  en 
titled  to  an  assignment  of  the  judgment  against  the  bail :  so  that, 
though  the  bail  were  themselves  but  sureties,  as  between  them  and 
the  principal  debtor,  yet,  coming  in  the  room  of  the  principal  debtor 
as  to  the  creditor,  it  was  held,  that  they  likewise  came  in  the  room 
of  the  principal  debtor  as  to  the  surety.  Consequently  that  decision 
established,  that  the  surety  had  precisely  the  same  right  that  the 
creditor  had ;  and  was  to  stand  in  his  place.  The  sure- 
ty had  no  direct  contract  •  or  engagement,  by  which  the  [*  23] 
l^il  were  bound  to  him;  but  only  a  claim. against  them 
through  the  medium  of  the  creditor ;  and  was  entitled  only  to  all  his 
rights.  There  are  other  cases,  establishing  the  same  principle; 
though  not  quite  so  strong  as  that.  The  surety  therefore,  with  re- 
gard to  the  payments  he  has  actually  made  of  this  annuity,  is  entitled 
to  stand  in  the  place  of  the  creditor,  and  to  be  reimbursed  out  of 
the  dividends ;  and  has  also  an  equity  to  have  the  fund  applied  in 
his  exoneration  ;  that  fund  being  provided  by  the  principal  debtor ; 
and  made  subject  to  the  payment  of  this  annuity  (I). 

As  to  the  bill  of  the  wife,  upon  the  grounds,  that  I  have  stated,  I 
cannot  give  her  the  whole  of  the  dividends.  But  upon  several  cases, 
Watkyns  v.  Watkyns  (2),  Bond  v.  Simmoru  (3),  Calmer  v.  Colmer 
(4),  SUech  V.  Thorington  (5),  and  the  late  case  before  Lord 
Rosslyn,  Bullock  v.  Menzies  (6),  there  is  no  difficulty  in  giving  her 
the  remainder  for  her  separate  use  during  the  absence  of  her  hus- 
band :  supposing  the  fact  proved,  that  he  left  her  unprovided.  That 
is  not  in  evidence.  There  must  therefore  be  an  inquiry,  whether 
the  husband  lives  abroad ;  and  has  made  no  provision  for  his  wife. 

Upon  the  first  bill  decree  according  to  the  prayer,  that  out  of  the 
dividends  the  trustees  are  to  reimburse  the  Plaintiff  what  he  has 
paid ;  and  that  a  sufficient  portion  is  to  be  set  apart  to  answer  the 
accruing  payments.  As  between  the  wife  and  the  surety  this  is  not 
a  case  for  costs  to  fall  upon  her. 


1.  With  respect  to  the  extent  of  a  husband's  power  over  his  wife's  equitable 
interests,  see,  ante,  the  note  to  Burdon  v.  Deane,  2  V.  607 ;  and,  as  to  the  rule 
when  those  interests  are  reversionaTy,  see  notes  6,  7,  8,  9,  10,  to  Pybua  v.  Smiik^ 
1  V.  189:  that,  when  property  belonging  to  a /erne  covert  can  be  reached  at  com- 
mon law,  it  may  be  taken  in  execution  for  her  husband's  debts,  or  may  be  forfeited 
by  his  offences,  see  note  1  to  Langham  v.  JVenni/,  3  V.  467 ;  and  that  this  is  one 
of  the  reasons  why  a  legacy  is  held  not  to  be  recoverable  by  action  at  law ;  see 
note  1  to  might  v.  RuUer,  2  V.  67a 

2.  The  Court  of  Chancery  is  not  the  proper ybrum  for  determination  of  a  suit,  in 
which  the  sole  question  is  the  riffht  of  a  wife  to  a  separate  maintenance ;  but  cir- 
cumstances may  give  the  court  that  jurisdiction  incidentally ;  see  the  notes  to  BaU 

(1)  1  Turn.  239. 

(2)  2  Atk.  96. 

(3)  3  Atk.  20. 

(4)  Mos.  121 ;  cited  2  Atk.  88 ;  3  Atk.  295 ;  2  Yes.  562. 

(5)  2  Ves.  560. 

(6)  .^nitj  vol.  iv.  79a 
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V.  MmigomtrVy  2  V.  191 ;  see,  also,  as  having  some  bearing  upon  this  question, 
note  2  to  Ifyk  v.  Price,  3  V.  437. 

3.  That  assignees  under  a  commission  are  subject  to  eveir  equity  affecting  the 
bankrupt's  right  which  could  have  been  enforced  against  the  bankrupt  himself,  see 
note  3  ioJmford  7.  MUford,  9  Y.&7. 

4.  It  is  a  general  rule  that,  in  equity,  a  surety  is  entitled  to  the  )>enefit  of  all 
the  securities  which  the  creditor  has  against  the  principal ;  the  rule,  however, 
must  be  Qualified,  by  considering  it  to  ap^v  to  such  securities  as  continue  in  force, 
and  which  have  not,  by  payment,  £0t  back  to  the  person  of  the  principal  debtor: 
thus,  if  a  bond  has  been  given  by  the  principal,  when  that  bond  is  once  discharged 
by  payment  of  what  is  due  upon  it,  the  bond  is  gone  and  cannot  be  set  up  again: 
but  if  a  bond  is  given  by  principal  and  surety,  and  at  the  same  time  a  mortfi^ffe  is 
given  for  better  securing  the  debt,  if  the  sure^  pays  the  bond,  he  has  a  right  to 
stand  in  place  of  the  mortgagee :  Copts  v.  Midaeton,  Turn.  229, 231.  See  Geoftur 
V.  Baytwr,  cited  in  2  Mad.  &t. 


[•  24]  STEPHENS,  JEr  parte. 

[1805,  April  6,  8, 9.] 

E<iuiTABLE  set-off  under  circumstances;  when  there  could  be  none  at  law; 
namely,  bankers  directed  to  lav  out  money  in  Navy  Annuities,  not  doing  so; 
but  representing,  that  they  had ;  making  entries,  and  accounting  for  the  divi- 
dends, accordingly;  and  taking  a  joint  promissory  note  from  the  party,  under 
that  supposition,  and  her  brother,  to  secure  a  debt  from  him  to  them ;  upon 
which  tne  assignees  under  their  bankruptcy  sued  him  alone.  Order  for  proof 
of  the  balance,  setting  off  the  debt  upon  the  note,  an  Injunction,  and  dehveiy 
of  the  note  (a). 

The  jurisdiction  in  bankruptcy  both  legal  and  equitable,  [p.  26.] 

In  1785  Ann  Stephens  gave  directions  to  Castell  and  Powell,  her 
bankers,  to  sell  Exchequer  Annuities  and  to  invest  the  produce  in 
5/.  per  cent.  Navy  Annuities  in  her  name  and  for  her  use.  They 
informed  her,  they  had  followed  her  directions ;  and  an  entry,  dated 
the  26th  of  September,  1785,  was  made  in  her  banker's  book  of 
3320Z.  \\$.  Wd.io  her  credit,  as  the  produce  of  the  Exchequer  An- 
nuities ;  and  another  entry,  dated  the  13th  of  October,  debiting  her 

(a)  Courts  of  Equity,  in  cases  of  set-ofl^  follow  the  law.  In  cases  of  mutual 
running  accounts,  every  item,  whether  for  pay,  services,  or  otherwise,  ending  in  a 
debt,  is  to  be  deemed  a  credit  in  favor  of  the  party  jirtf  imdo.  Crass  v.  Shnson, 
3  Sum.  Rep.  99. 

Courts  of  Equity  follow  the  law  in  matters  of  set-ofi^  unless  there  is  some  equity 
attaching  to  the  particular  transactions  between  the  parties.  Gordon  v.  Lewis, 
3  Sum.  Rep.  143;  Hotjoe  v.  Sheppard,  2  Sum.  Rep.  409. 

The  right  of  set-off  is  limited  at  the  common  law  to  cases  of  mutual  connected 
debts,  and  does  not  extend  to  debts  which  are  unconnected  with  each  other. 
HurUmri  v.  Paeyic  Ins.  Co.  2  Sum.  Rep.  471. 

The  fact  of  the  existence  of  mutual  demands  without  some  intervening  equi^ 
between  the  parties,  would  not  justify  a  Court  of  Equity  in  allowing  a  set-off. 
Gordon  v.  Lewis,  2  Sum.  Rep.  G28. 

Under  the  bankrupt  law  of  the  United  States,  (Act  of  1800,)  a  joint  debt  may  be 
set  off  against  the  separate  claim  of  the  assignee  of  one  of  the  oartners.  But  such 
oflbet  ccMild  not  have  been  made  at  law,  independent  of  the  bankrupt  law.  Tucker 
v.  02%,  5  Cranch,  Rep.  34. 
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with  3399/.  Is,  6d,j  as  paid  by  them  for  the  purchase  of  35002L 
Navy  5  per  cent.  Annuities ;  and  from  that  time  they  regularly  gave 
her  credit  for  the  dividends  accordingly.  Her  brother,  James  Ste- 
phens, having  a  separate  account  with  the  same  bankers,  in  1796  pro- 
posed to  borrow  from  them  1000/.  upon  the  security  of  the  joint  and 
several  note  of  himself  and  his  sister ;  which  was  agreed  to,  and  the 
note  given  accordingly.  Castell  and  Powell  afterwards  became  bank- 
rupts ;  and  it  then  appeared,  that  they  iiad  not  purchased  the  Navy 
Annuities.  The  Assignees  under  the  Commission  having  brought 
an  action  against  James  Stephens  alone  upon  the  note,  this  petition 
was  presented  by  him  and  his  sister ;  praying,  that  the  petitioners 
may  be  at  liberty  to  set  off  what  was  due  upon  the  note  from  the 
debt,  due  from  the  bankrupts  to  Ann  Stephens ;  that  she  may  prove 
for  the  residue ;  that  the  note  may  be  delivered  up ;  and  that  the 
assignees  may  be  restrained  from  suing  upon  it. 

Mr.  Healdy  for  the  Assignees,  objected,  first,  that  under  these 
circumstances  there  was  no  right  to  set-off;  2dly,  that  the  fraud 
upon  Miss  Stephens  by  the  bankrupts  could  not  be  set  up  by  her 
brother. 

•  Mr.  RomiUy  and  Mr.  Hart,  in  support  of  the  Peti-  [*  25] 
tion. — ^It  is  not  contended,  that  there  could  be  a  set-off  at 
law,  the  action  being  against  James  Stephens  only :  but  your  Lord- 
ship, sitting  in  bankruptcy,  will  give  the  same  relief,  that  would  be 
administered  in  equity,  enabling  them  to  make  the  set-off  available. 
If  the  action  had  been  brought  against  both,  they  might  have  plead- 
ed separately ;  and  each  might  have  insisted  upon  a  defence,  that 
would  have  been  a  bar  to  the  whole  action.  If,  instead  of  a  note  a 
bond  had  been  given,  she  might  have  pleaded  payment,  tender,  ac^ 
cord  and  satisfaction.  What  is  the  objection,  where  the  debt  is  due 
from  two  to  one  ?  No  one  is  injured.  It  is  for  the  benefit  of  the 
co-debtor ;  being  the  separate  debt  of  both.  Certainly  it  is  different, 
where  the  debt  is  due  to  two ;  though  there  is  a  case,  going  a  great 
deal  farther  than  this :  a  joint  debt  set  off  against  a  separate  de- 
mand: ilc  parte  Quintin  (1):  Mitchell  v.  Oldfield  (2).  In  this 
case,  however,  the  debt  being  due  from  two  to  one,  if  the  action  had 
been  against  both,  this  debt  might  have  been  set  off.  But,  the  ac- 
tion being  against  James  Stephens  alone,  if  Miss  Stephens  had  filed 
a  bill,  a  Court  of  Equity  would  not  permit  the  action  to  proceed,  if 
she  chose  to  take  it  as  a  satisfaction  in  part.  A  Court  of  Equity 
would  not  permit  them  by  bringing  the  action  against  him  alone  to 
avail  themselves  of  such  a  transaction,  leaving  her  to  recover,  as  she 
could.  Though  he  is  the  principal,  they  must  be  considered  as  joint- 
debtors.  In  this  way  she  would  by  circuity  pay  to  the  bankrupt's 
estate  the  money  they  owe  her.  She  was  induced  to  join  in  the  se- 
curity for  her  brother  by  the  concealment,  contrary  to  good 
faith,  of  her  real  situation.*      Upon  this  subject  your       [*26] 

(1)  Anit^  vol.  iii.  248;  Ex  parte  ChrieHe,  x.  105;  Ex  parte  Twogood,  pott,  517. 
See  the  note,  iii.  248. 

(2)  4  Term  Rep.  12a 
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Lordship  exercises  both  a  l^al  and  equitable  jurisdiction ;  frequently 
admitting  proof  of  debts,  upon  which  there  could  be  no  recovery 
at  law. 

April  9th.  The  Lord  Chancellor  [Eldon]. — ^The  case  is,  that 
these  bankers  had  received  the  money  of  this  lady,  produced  by  the 
sale  of  her  Exchequer  Annuities ;  and  falsely  and  fraudulently  (1) 
assured  her  they  had  laid  it  put  in  Navy  Annuities,  according  to  her 
directions :  at  that  time,  and  from  half  year  to  half  year,  until  their 
failure,  exhibiting  to  her  a  false  and  fraudulent  document,  as  a  proof 
that  they  had  done  so :  the  money  in  fact  never  having  been  laid 
out  (2).  The  consequence  is,  from  the  moment  the  money  came 
to  their  hands  they  were  debtors  to  her  for  that  sum.  The  security, 
given  by  her  for  her  brother  in  1796,  was  given  under  the  supposi- 
tion, that  she  had  stock  standing  in  her  name ;  that  she  was  no 
creditor  of  those,  to  whom  she  was  giving  that  security ;  but  they 
had  the  management  of  that  stock  of  her's,  accountable  to  her  for 
the  dividends  half  yearly ;  they,  at  the  time  they  took  that  security, 
knowing,  they  were  then  debtors  to  her  for  that  sum,  which  they 
had  not  lud  out  according  to  the  fraudulent  representation  they 
made  to  her.  She  stood  a  debtor  by  this  instrument  upon  the  face 
of  it ;  and,  if  they  choose  so  to  put  it,  in  the  character  of  surety  for 
her  brother. 

The  question  upon  the  petition  is  treated  as  a  question  of  off-set. 
But  it  is  not  here  raised  as  a  question  of  set-off  in  the  strict  and 
technical  sense  (a).  The  question  upon  the  whole  is,  whether  the 
Chancellor,  exercising  the  jurisdiction  in  bankruptcy,  viz.  both  a 
legal  and  equitable  jurisdiction,  can  interpose  against  an 
[*  27]  *  action,  brought  by  the  assignees,  not  against  Miss  Ste- 
phens, but  against  her  brother,  upon  his  note,  as  a  several 
promissory  note ;  who,  not  being  a  creditor  upon  them,  clearly  could 
not  set  off  any  debt  joint  or  several  in  that  action.  The  result  is, 
that  they  shall  recover  from  him  the  sum,  for  which  they  have  the 
joint  note  of  him  and  his  sister,  and  that  she  must  come  in  as  a 
creditor  for  the  whole  sum  of  her  money,  received  by  the  bankers, 
instead  of  the  balance,  for  which  she  would  have  been  creditor,  if 
the  assignees  had  sued  her,  or  arranged  the  account  upon  the  princi- 
ple of  mutual  debt  and  credit.  As  to  the  doctrine  of  set-off,  it  is 
not  necessary  to  say  much.  This  Court  was  in  possession  of  it,  as 
grounded  upon  principles  of  equity;  long  before  the  law  interfered  (3) 

(1)  See,  jNMt,  vol.  xix.  467,  Ex  parte  Slagden, 

(2)  See,  postj  vol.  xviii.  20a 

(a)  In  general,  the  doctrine  of  set-off  is  the  same  in  law  as  in  equity.  Joint 
debts  cannot  be  set  off  in  equity  or  in  law  against  separate  debts.  Jackson  v. 
BMiMony  3  Mason,  Rep.  138;  Orttn  v.  Darling,  5  Mason,  Rep.  201. 

Where  defendant  in  a  suit  in  Chancery  is  entitled  to  set  off  a  debt  to  himself, 
against  the  debt  claimed  by  the  complainant  in  his  bill,  he  may  state  the  facts  in 
hu  answer,  and  claim  the  right  of  set-off,  without  filing  a  cross-bill.  Jennings  v. 
ff^dtsUr,  8  Paige,  Ch.  Rep.  508 ;  GridUy  v.  Garrison,  4  Paige,  Ch.  Rep.  647. 

(3)  Post,  vol  xix.  467. 
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It  is  true,  where  the  Court  does  not  find  a  natural  equity,  going 
beyond  the  statute  (I),  the  construction  of  the  law  is  the  same 
in  equity  as  at  law.  But  that  does  not  affect  the  general  doc^ 
trine  upon  natural  equity.  So,  as  to  mutual  debt  and  credit,  equity 
must  make  the  same  construction,  as  the  law :  but  both  in  kw  and 
equity  that  statute  (2),  enabling  you  to  prove  the  balance  of  the 
account  upon  mutual  credit,  has  gone  much  farther  than  you  could 
have  gone  either  in  law  or  equity  before  as  to  set-off. 

But  in  this  case  my  ground  is,  that  the  contract  was  entered  into 
by  Miss  Stephens  in  ignorance ;  and,  if  not,  I  should  make  the  same 
construction ;  for,  if  they  had  her  money  in  their  hands,  as  she  was 
upon  the  face  of  the  instrument  a  surety,  it  was  against  conscience 
to  do  any  act  as  against  her,  which  should  prevent  her 
having  what  was  no  more  *  than  the  proper  use  of  her  [*  28] 
own  money,  retaining  her  right  to  proceed  against  the  per- 
son for  her  re-imbursement,  as  far  as  she  fairly  could ;  and  it  was 
competent  to  her,  if  she  had  made  the  discovery  immediately  after 
the  transaction  on  account  of  her  brother,  to  have  desired,  that  so 
much  of  the  debt  should  be  cancelled,  and  the  difference  paid ;  and 
to  have  said,  she  had  a  demand  against  her  brother  for  the  sum  of 
lOOOZ.,  as  paid  to  his  use  ;  also  upon  the  statute  of  mutual  debts 
and  credits ;  and  they  shall  not  be  permitted  to  say,  she  shall  not,  if 
she  chooses,  pay  the  debt ;  when  the  consequence  is,  that  she  loses 
her  money,  and  they  can  call  upon  him.  If  she  had  this  equity  be- 
fore the  bainkruptcy,  so  she  has  it  afterwards ;  and  therefore  she  has 
a  clear  right  to  say,  they  shaU  hold  lOOOZ.  of  her  money  in  dischaige 
of  the  note ;  and  shall  deliver  up  the  note.  The  consequence  is, 
they  are  prevented  from  suing  upon  the  note  by  the  clear  demand  of 
justice  she  has  against  them ;  and  therefore  they  have  no  right  to 
complain. 

The  Order  was,  that  the  petitioner  Ann  Stephens  be  at  liberty  to 
set  off  the  amount  of  the  promissory  note  against  the  demand  she  has 
upon  the  bankrupts  on  account  of  the  sum  of  3399/.  Is.  6d.,  charged 
as  the  sum  invested  in  the  purchase  of  3500Z.  Navy  5  per  cent.  An- 
nuities ;  that  the  promissory  note  be  delivered  up  to  her,  as  having 
paid  the  same ;  and,  that  she  be  admitted  a  creditor  under  a  Com- 
mission for  what  shall  appear  due  to  her  after  such  set-off  upon  the 
balance  of  the  account ;  and  that  the  assignees  be  restrained  from 
suing  the  petitioners,  or  either  of  them,  upon  the  note  (3). 

With  respect  to  the  doctrine  of  set-off,  and  the  more  extended  construction 
which  that  doctrine  may  receive  in  equitv,  see,  cmU^  the  note  to  Ex  parte  Qimiien, 
3  V.  248,  and  the  note  to  James  v.  Kynnter^  5  V.  108.  In  bankruptcy,  also,  where 
the  jurisdiction  is  equitable  as  well  as  legal,  the  doctrine  of  set-off  may  perhaps  be 
carried  farther  than  it  could  at  law ;  the  principal  case,  however,  turned  expressly 
npon  fraud :  Er  parle  Harmn,  12  Ves.  34B ;  VuUiamy  v.  JVbUe,  3  Meriv.  621 ;  Ex 
parte  Blagden^  19  Ves.  467. 

(1)  Stat  2  Geo.  H.  c.  22;  8  Geo.  II.  c.  24.  As  to  Bankrupts,  stat  6  Geo.  IV. 
c.  16,  s.  50. 

(2)  Stat  5  Geo.  II.  c.  30,  s.  28:  extended  by  statute  6  Geo.  IV.  See,  ante, 
James  v.  Kynnierj  vol.  v.  108. 

(3)  Vvmamy  v.  JSTohle,  3  Mer.  593. 
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BURROUGHS  v.  ELTON. 

[1805,  Feb  25, 26, 28;  March  1, 25;  April  13.] 

Suit  by  a  creditor  against  peraonB  accountable  to  the  estate  allowed  in  a  special 
case ;  as,  where  the  representatives  cannot,  or  will  not,  act 

One  object  of  the  suit  being  the  establishment  of  an  agreement  for  carrying  on  a 
collieiy,  the  Plaintiff  must  take  it  subject  to  all  engagements  as  a  conUnuing 
concern. 

No  security  to  be  given  for  the  result  of  the  account 

Whether  the  Plaintiff,  being  a  creditor  by  judgment  seventeen  yean  old,  can 
have  a  decree  without  putting  himself  in  a  situation  to  proceed  at  law,  namelv, 
reviving  by  Scire  /aciaSj  Qum.  The  bill  would  be  retained,  that  the  dent 
might  be  substantiated  by  an  issue,  or  other  proceeding  at  law  (a). 

Though  a  judgment  creditor  cannot  stir  at  law  without  a  Scire  facias,  before  the 
Master  it  is  sufficient  to  produce  the  record  of  the  judgment,  and  swear  the 
debt  is  due,  [p.  3a] 

The  original  bill  was  filed  in  1798,  by  a  creditor  by  judgment  in 
1781 ,  of  James  Weston,  deceased,  on  behalf  of  himself  and  all  other 
creditors,  &c. ;  stating  the  death  of  Weston,  and  the  bankruptcy  of 
his  executor,  the  Defendant  Cooke ;  that  he  never  received  any  of 
the  personal  estate  and  papers  of  Weston,  which  were  all  possessed 
by  his  widow ;  and  refuses  to  get  in  the  personal  estate :  and  pray- 
ing, that  a  receiver  may  be  appointed ;  and  that  the  personal 
estate  of  Weston  may  be  collected,  and  applied  in  payment  of  the 
debts. 

In  1800  the  Plaintiff  filed  a  supplemental  bill ;  stating  the  appoint- 
ment of  a  receiver  under  an  order  in  1798  :  and  that  Cooke  by  his 
answer  stated,  that  he  had  commenced  a  suit  in  the  Ecclesiastical 
Court  against  the  widow  ;  but  that  she  had  absconded.  By  a  de- 
cree, made  on  the  13th  of  May,  1800,  in  the  original  cause,  it  was 
ordered,  that  the  Plaintiff  should  be  at  liberty  to  prosecute  the  suit 
in  the  Ecclesiastical  Court,  and  that  the  receiver  should  be  continu- 
ed ;  and  any  of  the  parties  were  to  be  at  liberty  to  apply.  No  far- 
ther proceedings  were  had  in  that  cause. 

The  supplemental  bill  farther  stated,  that,  the  widow  of  Weston 
having  absconded  with  the  deeds  and  papers,  the  receiver  had  not 
been  able  to  get  in  the  personal  estate  ;  which  exclusive  of  Weston's 
interest  in  the  colliery,  after-mentioned,  will  not  be  sufficient  for  the 

(a)  A  creditor  who  has  exhausted  his  remedy  at  law  may  file  a  bill  in  behalf  of 
himself  and  all  the  other  creditors.    Hendricks  v.  Robinson,  2  John.  Ch.  Rep.  283. 

A  creditor  at  large,  or  before  judgment,  is  not  entitled  to  the  interference  of  the 
Court,  to  prevent  the- debtor  from  disposing  of  his  property  in  fraud  of  such  cred- 
itor. Wiggms  V.  Armslrong,  2  John.  Ch.  Rep.  144 ;  Brinkerkoff  v.  Broum,  4 
John.  Ch.  Rep.  671;  Willmms  v.  Brown,  4  John.  Ch.  Rep.  682;  McDtrmoUv. 
Strong,  4  John.  Ch.  Rep.  687 ;  Hadden  v.  ^der,  20  John.  Rep.  554. 

Under  a  decree,  upon  a  creditor's  bill,  for  the  creditors  to  come  in  and  prove 
their  demands,  it  is  a  matter  of  course  to  permit  a  creditor  to  come  in  and  prove 
his  debt,  at  any  time  before  the  fund  ia  actually  distributed  and  paid  out,  upon  his 
showing  a  sufficient  excuse  for  not  coming  in  before  the  Master,  and  upon  ]Miy- 
ment  of  all  the  costs  produced  by  the  delay.  Wilder,  et  al.  v.  Keder,  dal,3  Paige, 
Ch.  Rep.  164. 

VOL.  XI.  2* 
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debts.  In  1793  Weston  was  concerned  with  the  Defendant 
Elton  and  Richard  Jenkins  in  working  and  carrying  on  a  colliery 
at  Languern  in  the  county  of  Glamorgan;  to  which  they  were 
entitled,  as  to  one  moiety  under  a  lease  unexpired ;  and  as  to 
the  other  moiety,  under  an  agreement  for  a  lease  for  twenty-one 
years  from  October  1787:  Jenkins  having  also  an  interest  in 
the-  reversion.  In  December  1793  Weston  and  Elton  came  to 
an  agreement,  that  in  case  the  share  of  Jenkins  in  the  colliery, 
and  his  reversionary  interest  in  it  and  the  lands,  under  which  the 
coals  lay,  should  be  purchased  by  them  or  either  of  them,  it  should 
be  for  their  mutual  benefit  in  equal  shares.  In  1794,  Weston,  be- 
coming embarrassed,  was  arrested ;  and  Elton,  who  was  then  engag- 
ed in  treaty  with  Jenkins  for  the  purchase,  formed  a  plan  to  obtain 
the  yvhole  benefit  of  the  concern  for  himself;  and  with  that  view  in 
1795  charged  Weston  in  execution  upon  a  bond.  Elton  also  agreed 
with  the  widow  and  heir  of  Jenkins  for  the  relinquishment  and  sale  of 
his  interest  in  the  colliery,  and  the  moiety  of  the  reversion  ;  and  he 
procured  another  lease  of  the  other  moiety.  Weston  died  in  prison 
in  1798. 

The  bill,  farther  stating,  that  Weston's  affairs  were  considered 
desperate ;  and  the  Plaintiff  did  not  find  out  his  heir  at  law,  the  De- 
fendant Heush,  till  lately  ;  who  from  ignorance  of  his  right,  or  con- 
ceiving, that  the  creditors  will  exhaust  the  effects,  or  in  collusion 
with  Elton,  to  disappoint  the  specialty  creditors,  has  not  taken  any 
steps,  and  refuses  to  join  in  the  suit ;  and,  that  Cooke,  having  been 
compelled  by  the  Plaintiff  to  prove  the  Will,  refused  to  act  farther, 
charged  combination  between  the  Defendants  Elton,  Cooke,  and 
Huesh  ;  and  prayed  an  account  of  all  dealings  and  transactions  be- 
tween Weston  and  Elton  respecting  the  colliery,  upon  the  footing  of 
the  last  settled  accounts  and  the  receipts  and  payments  of 
Elton,  as  well  during  the  former  lease,  as  since  he  *has  [*31] 
been  in'possession  under  a  new  agreement  with  the  owners, 
and  of  the  consideration  paid  by  him  for  such  agreement ;  and  that 
what  shall  be  found  due  from  him  to  the  estate  of  Weston  may  be 
applied  in  payment  of  his  debts  ;  and  that  the  agreement  of  Decem- 
ber 1793  may  be  specifically  performed ;  the  Plaintiff  offering  to  pay 
to  Elton  on  performance  thereof  such  sum,  if  any,  as  shall  appear  to 
remain  due  to  him  from  Weston  on  account  of  the  consideration  and 
expenses,  in  case  his  personal  estate  shall  not  be  sufficient ;  and  that 
such  interest  as  the  real  or  personal  representatives  of  Weston  may 
be  entitled  to  under  the  agreement  may  be  sold,  and  the  produce  ap- 
plied, first,  to  repay  the  Plaintiff  such  sums  as  he  may  be  obliged  to 
advance  for  the  performance  of  the  agreement ;  and  the  residue  in 
payment  of  the  Plaintiff  and  the  other  creditors ;  or,  that  in  case  the 
agreement  ought  not  to  be  performed,  and  the  Court  should  be  of 
opinion,  that  Elton  has  not  taken  such  new  interest  as  he  obtained 
in  the  colliery  for  the  use  of  the  partnership  between  him  and  Wes- 
ton, then  an  account,  &c.  during  the  continuance  of  the  partner- 
ship. 
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The  Defendant  Elton  by  his  answer  claimed  under  a  new  lease 
obtained  by  him  in  1797  ;  denied  all  fraud  ;  and  submitted  that  he 
is  not  bound  to  perform  the  agreement  between  himself  and  Wes- 
ton :  but  if  he  is,  then,  as  Weston  never  paid  or  offered  to  pay  any 
part  of  the  purchase-money,  or  to  reimburse  the  expense,  the  De- 
fendant ought,  not  only  to  retain  thc'possession  for  his  own  use,  but 
to  take  all  the  profits,  till  all  sums  due  from  Weston's  estate,  with 
interest,  shall  be  paid  ;  and  insisted,  that  the  Plaintiff  has  not  any 
right,  as  a  creditor  of  Weston,  to  call  for  the  account  of  his  receipts 

from  the  colliery,  &c.  . 
[*  32]  *  Mr.  RomiUy  for  the  Defendant  Elton,  insisted,  that  a 

bill  of  this  nature  cannot  be  maintained  by  a  creditor; 
and  that  under  the  circumstances,  in  which  Weston  stood,  the  part- 
nership must  be  considered  as  dissolved  previously  to  his  death. 

Mr.  Richards  and  Mr.  Bell,  for  the  Plaintiff,  and  Mr.  WhishaWy 
for  a  Defendant  in  the  same  interest,  contended,  that  this  case  is  not 
within  Utterson  v.  Mair  (1),  Elmsley  v.  MAulay  (2),  and  ihe  other 
cases  of  that  class  ;  but  is  the  special  case,  referred  to  in  Beckley  v. 
Dorrington,  cited  by  the  Lord  Chancellor  in  Alsager  v.  Rowley  (3), 
from  Lord  Hardwicke's  note ;  that  before  the  death  of  Weston  there 
could  be  no  dissolution  of  the  partnership,  by  insolvency,  imprison- 
ment, &c.  and  formerly  it  was  doubted,  whether  even  lunacy  would 
have  that  effect.  At  what  stage  of  his  imprisonment  can  it  be  said, 
that  the  dissolution  was  complete  ? 

Feb.  26th.  The  Lord  Chancellor  [Eldon]  expressed  doubt, 
whether  the  judgment,  upon  which  the  Plaintiff's  suit  was  founded, 
was  sufficient  to  sustain  it ;  being  above  twenty  years  old,  not  reviv- 
ed, and  proved  by  the  production  of  the  office  copy  ;  observing,  that 
at  law  such  a  judgment  must  be  revived  by  scire  facias.  His  Lord- 
ship added,  that  upon  the  question,  whether  the  party,  going  in  be- 
fore the  Master  upon  such  a  judgment,  will  be  allowed  his  debt 
without  revivor,  though  he  could  not  proceed  at  law,  he  had  direct- 
ed an  inquiry  into  the  usage  of  the  Masters. 
[*33]  *Mr.  Bell  mentioned  Siileman  v.  Ashdoum  (4). 

Feb.  28th.  The  Lord  Chancellor  [Eldon]. — ^I  have  looked  at 
the  case  of  Stileman  v.  Ashdovm ;  and  Mr.  Brown  represents  Lord 
Hardwicke  to  have  stated,  that,  where  one  judgment  creditor  sues 
for  satisfaction  of  his  own  debt  against  real  assets,  this  Court  will 
give  him  no  other  execution  than  precisely  what  he  would  have  had 
at  law,  namely,  against  a  moiety.  Then  how  do  I  know  there  is 
any  other  judgment  or  specialty  creditor  ;  in  which  case  there  is  a 
different  kind  of  satisfaction. 

Upon  inquiry  from  the  Masters,  as  to  the  proof  they  require,  it 

il)  ^tUej  vol.  ii.  95 ;  see  the  note,  96. 
2)  3  Bro.  C.  C.  624. 
3)  •^rUe,  vol.  vi.  748.    See  the  references  in  the  note,  ante,  vi.  749. 
4)2Atk.477,608;  Amb.  13 
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appears,  that  the  creditors  bring  the  office  copies  of  their  judgment ; 
but  the  Master  is  not  satisfied  with  that ;  but  also  makes  them  prove 
by  affidavit,  that  their  debts  remain  due.  That  cannot  be  done  on 
the  part  of  the  creditor,  who  is  the  Plaintiff  in  the  cause. 

Mr.  Belly  for  the  Plaintiff,  cited  Harvey  v.  Woodhotm  (1),  30th 
October,  1730,  from  the  Register's  Book  ;  stating,  that  it  was  a  bill 
to  make  effectual  a  judgment  against  the  real  estate  in  the  hands  of 
the  heir ;  which  was  very  much  discussed ;  that  the  copy  of  the 
judgment  was  read  ;  but  it  does  not  appear,  from  the  statement  of 
the  bill,  that  any  thing  more  was  done :  and  no  notice  is  taken  of  a 
scire  facias.  The  date  of  the  judgment  was  1703.  In 
StUeman  v.  Ashdown  (2)  no  copy  of  the  *  judgment  ap-  [*34] 
pears  to  have  been  read.  Nothing  is  stated  but,  that  there 
was  such  an  existing  judgment ;  and  there  is  no  appeai^nceof  a  re- 
vivor. In  this  case  it  is  impossible  that  the  judgment  can  be  reviv- 
ed. The  scire  facias  is  given  by  the*  Statute  (3)  ;  and  the  heir  is 
brought  before  the  Court  as  ierre  tenant  merely ;  and  if  the  scire 
facias  is  brought  against  Him,  he  must  plead  riens  per  descent. 

March  2bth.  The  Lord  Chancellor  [Eldon]. — ^The  first  ques- 
tion in  this  case  is,  whether,  if  Weston,  or  upon  his  death  his  repre- 
sentatives, had  been  Plaintiffs,  attending  to  the  facts,  they  would  have 
had  a  right  to  consider  Elton  with  regard  to  so  much  of  the  inherit- 
ance as  he  possessed,  and  the  renewed  lease,  taken  in  1797,  as  a 
trustee  of  the  interests  acquired,  and  accountable  for  the  estate  ac- 
cordingly. 

Elton  and  Weston,  jointly  concerned,  having  executed  this  agree- 
ment with  a  view  to  a  farther  interest,  will  be  liable  to  be  considered 
as  joint  purchasers,  according  to  their  advances.  Weston  having  got 
into  distress,  and  continued  in  distress,  the  question  is,  whether 
it  is  possible  as  against  his  real  and  personal  representatives  to 
say,  they  are  not  entitled  to  any  relief.  First,  down  to  1796  they 
had  an  interest,  as  owners,  of  one  of  the  leases,  also  under  an  agree- 
ment for  another ;  and  as  to  the  agreement,  they  were  to  be  joint 
purchasers  under  the  circumstances. 

The  next  question  is,  if  Elton  would  have  been  a  trustee  for  the 
heir  and  personal  representatives  of  Weston,  is  it  competent  to  a 
creditor,  viewing  the  property,  which  would  be  acquired 
under  such  a  declaration  *of  trust,  as  amenable  to  the  [*35] 
payment  of  debts,  to  file  a  bill  to  have  that  property 
brought  into  the  mass  of  Weston's  effects,  in  order  to  have  the 
debts  satisfied  ?  The  case  as  between  the  heir  and  executor  admits 
this  consideration.  The  executor  would  have  an  interest,  if  that  can 
be  represented  as  personal  estate.  The  heir,  subject  to  the  demands 
of  creditors,  would  be  entitled  to  an  interest  in  the  inheritance, 


(1)  Fitzg.  144;  Sel.  Cas.  Ch.  80. 
'^   2  aS.  477,  608;  Amb.  la 

Statute  Westm.  2;  13  Ed.  L  c.  45. 
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according  to  the  true  constructioD  of  the  agreement.  The  executor 
has  become  bankrupt ;  is  insolvent ;  thinks  he  has  no  interest  to 
pursue  in  bringing  the  personal  estate  into  the  fund  for  payment  of 
the  debts :  and  has  not  the  means.  The  question  then  is,  whether, 
if  that  personal  interest  can  be  considered  part  of  the  effects,  a  cred- 
itor may  not  be  permitted  to  sue,  to  have  those  effects  duly  adminis- 
tered. I  do  not  consider  the  objection  upon  the  circumstance,  that 
he  is  a  judgment  creditor ;  or  upon  the  particular  form  of  the  bill ; 
but  upon  the  case,  where  the  situation  of  the  executor  is  so  destitute, 
that  he  cannot  exercise  the  functions  of  an  executor,  and  is  insolvent, 
whether  the  Court  will  permit  a  creditor  to  bring  a  bill  for  himself, 
and  to  have  administration. 

The  heir  stands  under  a  different  consideration.  He  does  not 
say,  whether  he  claims  any  benefit  with  respect  to  the  inheritance. 
He  seems  to  say,  the  Plaintiff  may  sue,  and  he  sues  effectually,  for 
the  purpose  of  making"  this  part  of  the  property  of  Weston,  and  it 
shall  be  for  the  benefit  of  the  heir  to  take  to  the  inheritance,  he  will 
take  to  it.  But  he  declines  to  decide,  until  he  sees  the  result  of  the 
suit.  He  therefore,  Uke  the  executor,  will  not  maintain  his  rights. 
The  executor  neither  can,  nor  will.  The  point  as  to  the  judgment 
creditor,  as  far  as  respects  the  real  estate,  must  be  maintained  upon 
this,  that  the  heir  will  not  stir  ;  and  if  the  creditor  cannot  proceed, 
the  property  cannot  be  amenable  to  the  debts.  In  that 
[*  36]  state,  generally  speaking,  a  creditor  *  ought  to  be  permitted 
to  sue.,  ' 

It  is  next  said,  this  judgment  creditor  cannot  be  permitted  to  sue ; 
for  his  judgment  is  seventeen  years  old  at  least ;  and  no  step  has 
been  taken  to  revive  the  judgment.  There  is  great  difficulty  as  to 
that.  In  general  cases,  as  I  understand  the  practice,  judgment 
creditors  go  into  the  Master's  office :  judgment  creditors,  in  general, 
who  cannot  stir  at  law  without  a  scire  facias,  go,  and  prove  before 
the  Master  with  the  creditors  without  such  a  step,  but  sustaining 
their  proof  by  the  ordinary  course  ;  giving  in  evidence  the  record  of 
the  judgment,  and  swearing,  that  the  debt  is  due.  That  is  a  course 
the  Plaintiff  in  the  cause  clearly  cannot  take.  Whether  coming  for 
his  own  debt,  or  on  behalf  of  himself  and  other  creditors,  he  is  bound, 
in  order  to  obtain  a  decree,  to  prove  his  case  ;  and  of  course  he  can- 
not prove  by  his  own  affidavit  that  fact,  that  a  judgment  creditor, 
going  into  the  Master's  office,  does  prove  by  affidavit ;  but  he  must 
make  himself  out  to  be  a  judgment  creditor  by  evidence,  strictly 
speaking,  and  such  as  he  has  a  right  to  proceed  upon.  In  ordinary 
cases  you  ought  to  prove ;  so  that  it  will  appear,  you  have  a  right  to 
go  on  at  law. 

I  have  not  found  any  record,  in  which,  where  a  judgment  creditor 
sued,  whose  judgment  was  so  old,  that  at  law  he  was  bound  to  take 
some  step,  even  against  the  debtor  himself,  but  especially  against  his 
representative  after  his  death,  any  such  entry  is  made  of  the  proceed- 
ing necessary  at  law  to  revive  the  judgment.  The  question  comes  to 
this ;  supposing  this  a  case,  in  which  the  judgment  creditor  could  do 
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any  thing  useful  by  taking  out  a  scire  facias ^  at  law ;  whether  the  Court 
would  turn  him  round  ;  or  retain  the  bill ;  either  to  gijfe  him  an  op- 
portunity of  trying  an  issue,  whether  the  debt  is  yet  due,  or 
of  substantiating  that  by  a  proceeding  *at  law,  if  necessa-  [*37] 
ry  :  at  any  rate  the  bill  is  not  to  be  dismissed  upon  such  a 
suggestion  as  this.  That  the  judgment  may  be  above  twenty  years 
old,  and  the  money  still  due,  is  unquestionable ;  for  it  is  a  point  of 
presumption.  InCoysgame  v.  Fly  (1)  the  judgment  was  above  twenty 
years  old ;  and  in  Roe  ▼.  Bani  (2)  the  bill  was  retained,  with  liberty 
to  revive  the  judgment  in  an  action. 

Another  question  may  arise,  where  perhaps  the  equity  of  the  Court 
would  get  at  a  fund  to  pay  the  debt ;  and  where  it  would  be  very  diffi- 
cult for  the  creditor  to  proceed  with  any  effect  at  law  ;  for  property 
may  be  so  circumstanced,  that  there  could  be  no  execution  except 
in  equity ;  and  if  nothing  effectual  could  be  done  at  law,  andUhis 
Court  could  direct  an  issue,  I  am  not  prepared  to  say,  this  Court 
would  not  give  relief  out  of  the  assets,  so  peculiarly  circumstanced. 
I  think,  I  found  a  case,  in  which  such  an  issue  had  been  directed. 

The  next  question  is  very  material ;  supposing  a  person,  having 
an  interest  in  a  concern,  entitled  to  have  his  interest  declared,  to 
have  stood  by  or  not,  till  an  enormous  expenditure  was  incurred  in 
bringing  the  concern  to  a  good  bearing,  if  I  may  sp  express  it,  and 
that  the  concern  itself  must  be  ruined,  unless  permitted  to  go  on,  at 
considerable  risk,  but  with  a  considerable  prospect  of  profit,  upon 
what  terms  the  relief  ought  to  be  given.  The  heir  says,  he  desires 
to  know  what  has  been  the  expenditure,  what  engagements  have 
been  entered  into,  independent  of  those  in  the  lease,  to  bring  it  to  its 
present  state,  and  his  situation  as  to  the  future,  before  he  will  deter- 
mine whether  to  take  the  benefit.  The  judgment  creditor  on  the 
other  hand  says,  he  is  ready  to  do  all  this.  There  is  a 
wide  difference  between  the  *  Defendant,  who  has  actually  [*  38] 
expended  all  this  money,  and  is  out  of  pocket  the  whole  of  it, 
and  under  all  the  liabilities  incident  to  such  an  undertaking,  and  one, 
who  comes  here,  saying,  all  the  security  he  will  give  for  standing 
in  the  shoes  of  a  partner  in  this  concern,  is  the  mere  offer  .to  do  so. 
My  doubt  upon  such  a  case  is,  whether  if  the  decree  is  to  be  made, 
there  should  not  be  mutual  securities  on  both  sides  ;  that  he,  who 
prays,  and  he,  who  resists,  the  account,  should  mutually  find  securi- 
ties to  answer  the  result  of  the  account ;  if  that  can  be  done  consist- 
ently with  the  practice.  But  I  do  not  know  a  case,  in  which  the 
Court  has  imposed  such  terms  upon  a  Plaintiff.  If  he  will  have  the 
benefit  of  the  concern,  he  must  take  it  with  all  its  engagements ;  and 
submit  to  have  it  treated,  as  it  ought  to  be,  not  only  for  his  benefit, 
but  for  the  benefit  of  all  the  persons  embarked  in  it.  It  would  be 
most  mischievous  to^etermine,  that  a  Plaintiff,  seeking  the  benefit 
of  a  lead-mine,  colliery,  &c.,  though  the  whole  establishment  was 

(1)  3  Black.  995. 
(3)  1  Dick.  150. 
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formed  upon  the  principle,  that  it  was  to  go  through  a  species  of 
trade  for  a  |ime,  the  interest  acquired  with  a  view  of  carrying  it  on 
as  a  trading  concern,  shall  put  an  end  to  it. 

I  should  think,  the  heir  at  law  must  at  this  moment  elect,  whether 
to  take  an  interest  or  not ;  for  if  he  does  not  mean  to  do  so,  nor  the 
executor,  it  is  clear,  the  creditors  could  not  stand  in  this  concern 
ferther  than  the  amount  of  the  payment  of  their  debts.  They  must 
choose  whether  to  take  a  part  in  this  concern  or  relinquish  it.  The 
executor  also  is  bound  to  say,  whether  he  will  or  not :  the  principle 
of  the  decree  being,  that  the  Plaintiffs  are  to  be  paid  as  creditors. 
They  cannot  contend  beyond  that. 

[*39]  *Mr.  Bell,  for"the  Plaintiff,  upon  the  last  observation 

said,  that  a  judgment-creditor  may  go  further,  than  merely 
to  desire  payment  of  his  debt ;  as  he  may  redeem  a  mortgage. 

The  Lord  Chancellor  [Eldon]  replied,  that  the  relief  sought  by 
this  Bill  was  confined  to  payment  of  the  debts. 

The  cause  was  ordered  to  stand  over  for  the  heir  and  executor  to 
make  their  determination. 

April  ISth.  The  Lord  Chancellor  [Eldon]. — I  can  find  no 
precedent  of  security  ordered  to  be  given  by  the  Plaintiff  for  the  re- 
sult of  the  account.  But  principles  of  natural  justice  require  it  in 
many  instances.  There  being  however  no  precedent,  I  hesitate  to 
make  one.  There  is  no  case  resembling  this  in  circumstances  ;  but 
there  are  many,  in  which  natural  justice  required  it  as  strongly  upon 
other  circumstances  as  this  case. 

As  to  the  other  points  I  have  given  my  opinion ;  except  how  far 
this  Plaintiff  is  liable  as  a  partner  in  the  concern,  and  subject  to 
the  obligations  of  a  partner ;  and  I  think,  he  must  be  so ;  for  this  is 
a  trade. 

As  to  the  cases  in  which  a  creditor  of  a  pereon  deceased  may  file  a  bill,  or  pros- 
ecute a  suit,  against  a  debtor  to  such  deceased  person's  estate,  see,  anU.  note  2  to 
UtUnonv.Mair,2Y.95. 
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WRIGHT  V.  BOND. 

[1805,  April  25.] 

After  Answer,  submitting  to  perform  the  contract,  if  a  sood  title  can  be  made, 
reference  directed  on  motion,  whether  a  good  title  can  be  made ;  and,  whether 
it  appears  upon  the  abstract  (a). 

The  bill  was  filed  to  obtain  the  specific  performance  of  a  contract 
for  the  purchase  of  an  estate  by  the  Defendant ;  who  by 
his  answer  submitted  to  perform  *the  contract  if  a  good       [*40] 
title  can  be  made ;  asserting,  that  upon  the  abstract  a  good 
title  cannot  be  made. 

Mr.  RomiUyi  for  the  Plaintiff,  moved  for  a  reference  to  the  Mas- 
ter, to  inquire,  whether  a  good  title  can  be  made ;  and  whether  it 
appears  upon  the  abstract,  that  a  good  title  can  be  made.  The  De- 
fendant not  appearing,  an  affidavit  of  service  was  read. 

The  Lord  Chancellor  [Eldon]  made  the  Order ;  observing,  that 
he  should  have  doubted  upon  it  fifteen  years  ago ;  but  must  grant  it 
now  upon  a  variety  of  precedents  (1). 

Ssx,  ante^  note  6  to  Cooper  v.  Dennty  1  V.  565. 


GARDNER,  Ex  parte. 

[1805,  April  30.] 

Proof  by  the  widow  of  a  bankrupt  under  an  engagement  by  the  marriage  settle- 
ment to  settle  money,  which  he  falsely  represented  himself  to  possess. 

Bt  a  settlement,  executed  in  1794,  previous  to  the  marriage  of 
William  Gardner,  reciting,  that  he  had  1000/.  and  upwards  then 
employed  in  his  trade,  it  was  agreed,  that  500/.,  part  thereof,  should 
be  vested  in  trustees ;  upon  trust  for  the  separate  use  of  the  wife  for 
life  ;  and  after  her  decease  for  William  Gardner,  surviving  for  life, 

(a)  A  vendor  may  compel  a  specific  execution  of  a  contract  for  the  sale  of  land, 
if  he  ia  able  to  give  a  good  title  at  the  time  of  the  decree ;  although  he  had  not  a 
good  title  at  the  time  when,  by  the  contract,  the  land  ought  to  have  been  con- 
veyed. Hq^burrij  d  al,  v.  Colin  Axddy  5  Cranch,  Rep.  262 ;  fi'fp&um,  d  oH,  v.  Dury- 
lop  if  Co,  1  Wheaton,  Rep.  179. 

The  general  rule  is,  that  time  is  not  of  the  essence  of  a  contract  of  sale.  But 
circumstances  may  be  so  changed,  that  the  object  of  the  party  can  no  longer  be 
accomplished,  and  he  cannot  oe  placed  in  the  same  situation  as  if  the  contract 
had  been  performed  in  due  time.  In  such  case,  a  Court  of  Equity  will  leave  the 
parties  to  their  remedy  at  law.    Brashier  v.  Chxitx,  6  Whe^t  Rep.  528. 

A  right  to  a  specific  peiformance  of  a  contract  to  purchase  land,  may  be  denied 
in  consequence  of  delay  and  a  defect  of  title,  ffatis  v.  fVaddU,  6  Peters,  Sup. 
CL  Rep.  389. 

(1)  AniCj  Mo$8  V.  MaUheiM,  vol.  iiL  279,  and  the  note,  281. 
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and  after  the  decease  of  both  for  the  children ;  and  in  default  of 
children  to  pay  the  same  to  the  survivor  of  Gardner  and  his  wife. 

The  representation  by  the  settlement  of  the  circumstances  of 
Gardner  was  unfounded ;  and  the  money  was  never  paid.  In  1797 
Gardner  became  a  bankrupt ;  and  he  died  in  1801 ;  leaving  his 
widow  surviving,  but  no  children.  The  petition  was  presented  by 
the  widow,  to  be  admitted  to  prove  the  sum  of  5002.  as  a  debt  under 

the  Commission. 
.[*  41]  *  Mr.  Romillyj  in  support  of  the  Petition ;  Mr.  Richards y 

for  the  Assignees. 

The  Lord  Chancellor  [Eldon]  said,  upon  the  case  of  Moniefiori 
V.  Mantefiori  (1),  and  many  others  the  husband  was  bound  to  make 
good  the  representation  by  his  marriage  settlement ;  and  made  the 
order :  directing  it  to  be  recited,  that  it  appeared,  the  representation 
by  the  settlement  was  false,  at  the  time  it  was  made  ;  and,  the  mar- 
riage being  had  upon  the  faith  of  that  representation,  declaring,  that 
the  petitioner  is  a  creditor  for  500Z.,  &c.  (a). 

1.  Where  a  settlement  is  supDorted  by  the  consideration  of  marriajgre,  and  there 
is  no  proof  of  any  such  fraud  on  the  part  of  the  wife,  as  ought  to  deprive  her  of  the 
benefit  of  the  obligation,  the  creditors  of  the  husband  cannot  set  aside  the  setUe- 
ment  on  the  ground  that  it  contains  false  recitals:  Campion  v.  Cotton^  17  Yes. 
272 ;  for,  although  instruments,  even  supposing  them  to  be  conclusive  at  law,  mcof 
lose  all  their  binding  quality  in  equity,  by  proof  that  transactions  and  facts  are  not 
truly  stated  ( fVatt  v.  Grove,  2  Sch.  &  Lef.  501),  yet,  this  punishment,  it  seems  (as 
is  reasonable),  will  affect  only  parties  to  the  falsehood  and  fraud,  and  not  be  ex- 
tended to  the  deprivation  of  the  interests  of  innocent  persons ;  more  especially 
when  such  persons  are  purchasers,  either  by  payment  of  moi^ey,  or  by  tne  con- 
sideration of  marriage.  Thus,  proof  has  been  allowed  in  bankruptcy,  under  a 
covenant  by  the  bankrupt,  in  consideration  of  marriage,  to  transfer  stock  to  the 
uses  of  a  settlement,  which  recited,  contrary  to  the  fact,  that  such  stock  was 
standing  in  his  name :  Ex  parte  CambpeU^  16  Yes.  244.  See  farther,  as  to  the 
effect  of  recitals  in  a  marriage  settlement,  notes  4,  5,  6,  to  Dundaa  v.  DukM. 
1  Y.  196. 

2.  As  to  the  responsibility  which  third  persons  may  incur  by  making  false  rep- 
resentations respecting  the  circumstances  of  a  party  about  to  enter  into  a  matrimo- 
nial engagement,  see  note  2  to  Mulie  v.  MedlycoU^  9  V.  13. 

(1)  1  Black.  363 ;  ExparU  Can^abeU,  potty  voL  xvL  244.  See  the  note,  anU^  vii. 
dGSy  Ex  parte  Day. 

(a)  Marriage  is  a  consideration  as  valuable  as  money,  if  hona  Jide.  If  a  mar- 
riage contrect  is  executed,  the  wife  is  a  purchaser,  and  the  contract  is  valid, 
although  the  husband  was  in  debt  at  the  time.  If  the  contract  is  executoiy,  she 
is  a  creditor  until  it  is  performed.  If  in  part  executed,  she  is,  pro  tantot  a  pur- 
chaser, and  a  creditor  for  the  residue.  Jnagvire  v.  Thon^ton,  1  Baldwin's  C.  C. 
Rep.  358. 

Marriage,  in  contemplation  of  the  law,  is  a  valuable  consideration,  and  from 
motives  of  the  soundest  policy,  is  upheld  with  a  strong  resolution.  Maguire  y. 
Tlumpaon,  7  Peters,  Sup.  Ct  Rep.  34a 

Marriage  is  a  good,  valuable,  and  meritorious  consideration  for  an  ante-nuptial 
contract  Bradish  v.  Gibhs,  3  John.  Ch.  Rep.  550.  See  also  VerpUmck  v.  Sterry^ 
12  John.  Rep.  538 ;  HojAirk  v.  Randolph,  etal.2  Brockenbrough^s  Rep.  132. 

In  North  Carolina,  registration  of  a  marria^g^  contract  is  necessary,  to  render  it 
valid  as  a  lien  on  property  of  settlor  as  against  creditors.  2  Dev.  &  Batt  Rep. 
391 ;  2  Kent,  Com.  5th  ed.  17a 
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TAYLOR  V.  MILNER. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor. 

[1805,  April  30.] 

DzFZifDAirr,  though  perhaps  he  might  have  objected  to  answer,  having  answered, 
compelled  to  make  a  full  disclosure,  by  production  of  letters  mentioned  in  a 
schedule  to  the  Answer. 

In  consequence  of  the  decision  with  respect  to  the  demurrer  (I)  the 
Plaintiff  moved  for  the  production  of  letters  mentioned  in  a  schedule 
to  the  answer. 

Mr.  Richards  B,nd  Mr.  JohnaoUy  for  the  Defendant  Wheeler  resist- 
ed the  motion,  on  the  same  ground,  upon  which  the  Defendant  had 
demurred;  insisting,  upon  Ttie  Marquis  of  Donegal  v.  Stewart  (2), 
and  Philips  v.  Caney  (3),  thiat,  though  the  Defendant  had  answered, 
he  might  resist  answering  farther.  They  also  observed,  that  these 
letters  were  confidential. 

Mr.  RomUly  and  Mr.  HaU,  in  support  of  the  motion  contended, 
that  those  particular  cases,  which  were  to  be  considered 
*  rather  as  exception  out  of  the  general  rule,  could  not  pro-       [*  42] 
tect  a  Defendant  from  answering  fully  as  to  that,  which  he 
had  submitted  to  answer. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — ^If  the  ques- 
tion now  were,  whether  the  Defendant  should  answer  at  all,  the  ob- 
jection would  deserve  great  consideration.  But  it  is  too  late  now  to 
argue,  whether  upon  the  case  made  by  this  bill  the  Plaintiff  is  entitled 
to  a  discovery,  or  not ;  for  there  is  no  difference,  whether  the  Court 
has  determined,  that  the  bill  is  such  as  the  Defendant  must  answer ; 
or,  whether  the  Defendant  has  by  his  own  conduct  precluded  him- 
self from  raising  that  question.  It  is  now  determined,  that  this  De- 
fendant must  answer.  That  he  must  answer  fully  is  a  necessary 
consequence.  I  take  it  to  have  been  determined,  that,  if  a  person, 
who  is  only  a  witness,  submits  to  answer,  he  must  answer  fully  (4); 
This  case  is  different  in  its  principle  from  those  of  a  total  denial  of 
title :  where  the  Defendant  has  not  been  compelled  to  give  that  dis- 
covery, which  was  merely  consequential.  But  this  Plaintiff  comes 
for  a  discovery  of  all  facts  and  circumstances  relative  to  this  trans- 
action ;  alleging,  that,  if  fully  disclosed,  they  will  lay  the  foundation 

(1)  See,  anU^  Tcafior  v.  MUntr,  vol.  z.  444. 

(2)  wfnie,  vol.  iii.  446. 

(3)  AnU,  vol.  iv.  107. 

(4)  See,  anU^  voLvii.  288,  in  FknUm  v.  Hughes^  the  opposite  opinions  of  Lord 
Thurlow  and  Lord  Kenyon  upon  this  ]X>int  The  general  question,  Whether  a 
Defendant  can  by  answer  decline  to  give  a  full  answer,  much  considered,  post^ 
Bolder  v.  Lord  HunHngfield,  Favldtr  v.  StvLoHy  283,  296;  Rotot  v.  Tttd,  vol.  xv. 
372,  is  determined  in  the  negative,  Leonard  v.  Leonard^  1  Ball  &  Beat  320 ; 
SomarvUie  v.  Matkcy^  post^  vol.  xvi.  382.  In  the  Court  of  Exchequer,  where  Ex- 
ceptions come  immeaiately  before  the  Court,  the  rule  is  the  other  way :  John  v. 
/Mv»e,13Pri.<632. 
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of  an  action  at  law.  The  Court  must  say  either,  that  there  can  be 
no  action,  and  therefore  no  discovery  shall  be  given,  or,  that  the  De- 
fendant shall  give  a  disclosure  of  all  facts  and  circumstances,  relative 

to  what  is  stated  by  the  bill.  It  is  too  late  to  say,  no  dis- 
[*  43]        covery  is  to  be  granted  upon  *  any  ground.     Then  it  is 

quite  impossible  to  be  contented  with  an  insufficient  dis- 
covery (a).  The  Defendant  does  not  say,  these  letters  are  irrele- 
vant to  the  transaction,  stated  by  the  bill.  On  the  contrary  he  says, 
they  do  relate  to  it.  Then  the  whole  transaction  is  not  disclosed, 
as  long  as  these  letters  are  suppressed ;  for  they  constitute,  not  some- 
thing merely  consequential,  but  a  part  of  the  very  discovery,  sought 
by  the  bill.  Is  the  Defendant  to  judge,  how  much  he  shall  give  and 
how  much  withhold  ?  He  must  give  the  whole  discovery.  The  ob- 
jection, that  these  letters  were  confidential,  is  not  relied  on  with  any 
confidence,  that  it  can  avail  the  Defendant.  They  may  be  so  ;  and 
it  may  be  disagreeable  to  produce  them  ;  but  that  is  determined  to 
be  no  objection  even  to  a  witness,  giving  evidence :  still  less  to  a 
party,  disclosing  that,  which  relates  to  the  very  transaction,  upon 
which  the  Court  has  said,  he  must  make  the  disclosure.  The  effect 
upon  the  other  two  Defendants,  as  to  the  evidence  they  may  make 
use  of,  cannot  prevent  this  Defendant  making  the  discovery,  if  rele- 
vant to  any  part  of  the  case,  as  against  him.  He  must  therefore 
make  this  discovery  (I).  

See,  ante,  the  notes  to  S.  C,  10  Ves.  444. 

(a)  A  defendant  who  submits  to  answer  must  answer  fully.  Wigram  on  Discov. 
Lon.  ed.  47, 190,  191.  This  rule  extends  only  to  so  much  of  the  bill  as  defendant 
is  bound  to  answer,  and  does  not  apply  where  the  matter  of  discovery  is  immate- 
rial to  the  relief  seu^ht  by  the  bill,  ran  Cortlandt  v.  Beekman,  6  Paige,  Ch.  Rep. 
496;  The  Metho.  Epia.  Church  v.  Jaques,  1  John.  Ch.  Rep.  65-450;  Cvyler  v. 
Bof^ri,  3  Paige,  Ch.  Rep.  186 ;  Champlin  v.  Champlinf  2  Edwards,  Ch.  Rep.  362. 

(1)  •inie,  Darmn  v.  Clarke^  vol.  viii.  158,  and  the  note,  159. 


1805.]  BERNAL  V.  THE   MAB<tUIS   OW   OONZGAL.  43 

BERNAL  V.  THE  MARQUIS  OF  DONEGAL, 
[1805,  Mat  3.] 

Writ  of  Ae  exeai  Regno^  to  restniiii  a  Member  of  Parliament  going  to  Ireland, 

refused. 
Sequestration  for  want  of  answer  to  be  obtained  only  upon  an  order  JVtfi;  not 

absolute  in  the  first  instance  (a). 
Ae  extat  R^no  to  restrain  going  to  Scotland,  [p.  46.] 
Original  object  of  the  writ  of  «Ye  exeat  Regno  to  prevent  a  subject  going  to  the 

King's  enemies,  [p.  46.] 
The  Court  of  Exchequer  grant  Orders  in  nature  6f  the  writ  of  A'e  eieeat  Regno  ; 

applying  them  only  to  cases,  to  which  this  Court  would  apply  the  writ,  [p.  46.] 

A  MOTION  was  made  for  the  writ  of  Ne  exeat  Regno,  to  restrain 
the  Defendant  May;  a  Member  of  Parliament,  from  going  to  Ireland  ; 
or,  if  the  Court  should  not  grant  the  writ,  that  a  Sequestration  may 
issue  in  the  first  instance,  for  want  of  an  answer.  The  affidavit  of 
the  Plaintiff  stated,  that  the  sum  of  21,000/.  was  upon  the  1st  of 
June,  I80I,  due  to  him  from  Defendant  upon  a  balance  of  accounts ; 
and  that  the  Defendant  declares,  he  is  about  to  go  to  Ireland  ;  where 
he  usually  resides ;  and,  if  he  goes,  the  Plaintiff  appre- 
hends, his  ♦debt  will  be  brought  into  hazard.  The  bill  [♦44] 
prayed  a  declaration,  that  the  sum  of  2l,000Z.  was  due 
upon  the  1st  of  June,  1801 ;  and  that  certain  securities  should  be 
delivered  up. 

The  Attorney  General  [Hon.  »^fencer  Perceval],  Mr.  Piggott,  Mr. 
RomiUy,  Mr.  Hart,  and  Mr.  Heald,  in  support  of  the  motion. — 
Though  this  is  perfectly  a  new  case,  there  can  be  no  objection  to 
granting  the  writ  in  this  instance,  except  from  the  privilege  of  Parlia- 
ment. That  objection  depends  rather  upon  the  mode,  in  which  the 
writ  is  executed,  than  upon  the  nature  of  the  writ  itself.  The  ap- 
plication is  not  for  the  ordinary  writ ;  but  for  that,  which  does  not 
acquire  its  force  and  efficacy  by  any  security  to  be  given,  or  legal 
restraint  upon  the  person  ;  but  is  merely  the  order  orthe  King,  di- 
rected, not  to  the  sheriff,  but  the  party  ;  commanding  him  not  to  go 
towards  foreign  parts  (1).     To  that,  if  not  to  the  strict  writ,  the 

(a)  The  writ  of  ne  excyit,  or,  as  it  is  sometimes  termed,  tie  exeat  regnum,  is  a 
prerogative  writ,  which  is  issued,  as  its  name  imports,  to  prevent  a  person  from 
leaving  the  realm.    2  Story's  Equity,  §  1465. 

A  defendant,  upon  being  arrested  upon  a  ne  exeat,  may  immediately  enter  his 
appearance  and  demand  a  copy  of  the  bill,  without  waiting  for  the  service  of  a 
subpmuu    The  Georgia  Lumber  Co,  v.  BineU  and  others,  9  Paige's  Ch.  Rep.  225. 

It  is  a  matter  of  course  to  order  a  ne  exeat  to  be  discharged,  upon  the  defendant's 
giving  security  to  answer  the  complainant's  bill,  and  to  render  himself  amenable 
to  the  process  of  the  Court  pending  the  litigation,  and  to  such  process  as  may  be 
issued  to  compel  a  performance  of  the  final  decree.  McMmara  v.  Dteytr, 
7  Paige's  Ch.  Rep.  239. 

The  writ  of  ne  exeat  cannot  issue  until  after  bill  filed.  Ex  parte  Brundcer,  3  P. 
Wms.  312.    See  also  Matioeh  v.  Tremaine  and  Others^  3  John.  Ch.  Rep.  75. 

Ae  exeat,  under  peculiar  circumstances,  may  issue  upon  the  application  of  one 
defendant  against  another.    Doners  case,  1  P.  Wms.  263. 

(1)  Fitzh.  Nat  Brov.  85, 7th  edit ;  and  8th  edit  192. 

VOL.  XI.  3 


44  BERNAL   V.  THE   MARQUIS    Oi*    DONEGAL.  [1805. 

Plaintiff  is  entitled ;  for  the  Court  will  give  the  same  effect  as  nearly 
as  it  can :  so  as  not  to  interfere  with  th^  privilege.  Certainly  no 
instance  can  be  produced,  in  which  the  writ  of  either  species  has 
ever  been  used  by  this  Court  in  aid  of  its  jurisdiction  upon  civil 
process  against  a  member  of  Parliament.  It  has  been  applied  to 
prevent  a  subject  going  to  Scotland  (1)  ;  and  the  same  principle 
applies  to  Ireland ;  which  for  all  purposes  of  the  jurisdiction  of  this 
Court  must  be  considered  foreign  parts. 

But,  if  the  Court  will  not  make  this  precedent,  your  Lordship  will 
in  such  a  case  grant  the  sequestration  in  the  first  instance, 
[*  45]  instead  of  making  an  order  nisi ;  in  *  order  to  compel  an 
answer :  the  Defendant  having  no  real  property  ;  but  hav- 
ing personal  property,  capable  of  being  removed  with  him. 

Mr.  Fonblanqucy  for  the  Defendant  May. — ^This  is  an  application 
for  the  writ,  to  be  served  upon  the  party,  not  through  the  Sheriff,  but 
by  some  person  to  be  appointed.  The  old  practice  to  serve  the  writ 
personally,  where  bail  was  not  required,  is  obsolete  ;  and  the  mod- 
ern practice  is  uniform  to  serve  it  through  the  Sheriff.  The  object 
of  this  application  is  to  restrain  the  Defendant,  who  represents  an 
Irish  borough,  from  performing  his  duty  to  his  constituents  by  going 
occasionally  among  them,  to  advise  with  them  ;  and  by  a  proceeding 
never  before  resorted  to.  The  Courts  of  Ireland  are  open  to  the 
Plaintiff's  suit ;  which  cannot  be  considered  a  foreign  countrji  with- 
in the  language  of  the  writ ;  which  cannot  be  altered.  It  has  been 
held  an  answer  to  the  common  application  for  this  writ,  that  the 
party  was  returning  home  to  the  West  Indies. 

The  answer  to  the  second  part  of  this  application  is,  that  the  Plain- 
tiff might  by  due  diligence  have  obtained  an  order  nisi. ' 

The  Attorney  General  [Hon.  Spencer  Perceval]y  in  reply. — ^The 
privilege  is  confined  to  the  purpose  of  attending  Parliament.  It 
does  not  protect  the  intermediate  space  between  the  two  periods  of 
forty  days ;  if  the  prorogation  extends  beyond  eighty  days.  T(ie 
difiiculty  of  festraining  a  subject  from  going  to  any  part  of  the 
United  Kingdom  applies  with  as  much  force  to  Scotland  ;  but  there 
is  authority  for  that  case  (2).  The  difficulty,  arising  from 
[*  46]  the  privilege  of  Parliament,  may  be  *  modified,  so  as  to 
remove  the  objection  ;  as  in  the  instance  of  an  injunction 
against  a  member  of  Parliament,  accompanied  by  a  direction,  that 
the  attachment  shall  not  go ;  and  in  Ex  parte  Wallop  (3)  the  writ 
de  ventre  inspiciendo  issued  ;  but  was  ordered  to  be  kept  in  the 
office  fourteen  days ;  to  give  the  object  an  opportunity  to  prevent 
the  application  of  it  by  submitting  to  examination.  The  case  of  a 
person  returning  home  is  with  reference  to  the  nature  of  the  original 
debt,  as  property  to  be  recovered  there  (4). 

(1)  Dane's  Can,  1  P.  Will.  263 ;  ffUson  v.  Boswell,  2  Dick.  535.    See  Hunter 
v.  Maecray,  For.  196. 

(2)  Dane's  Case,  1  P.  WUl.  263;  fVUsan  v.  Boswell,  2  Dick.  535.    See  Hunter 
V.  Materay^  For.  196. 

(3)  4  Bro.  C.  C.  90. 

(4)  Roherisonv,  WilkU,  Amb.  177;  Leonard  v.  Mdnson,^  Bro.  C.  C.  216; 
Riddam  v.  Hetheringtonj  ante,  vol.  v.  91. 
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The  Lord  Chancellor  [Eldon]. — ^Upon  this  writ  the  law  has  set- 
tled the  form ;  and  this  Court  has  no  authority  to  alter  the  form.  In 
the  Scotch  cases  (I)  the  construction  was,  that  the  party  was  going 
towards  foreign  parts,  in  the  language  of  the  writ,  if  he  went  out  of 
the  jurisdiction  ;  and,  the  writ  having  existed,  when  Scotland  was  to 
all  intents  and  purposes  foreign  parts,  the  Union  did  not  mean  to 
alter  for  this  purpose  what  had  before  been  considered  foreign  parts. 
The  question  then  is,  whether  going  to  Ireland  is  going  to  foreign 
parts  ;  considering  the  original  object  of  the  writ  itself ;  which  is  to 
prevent  a  subject  going  to  the  King's  enemies.  Many  very  hard 
cases  have  occurred  of  persons  Hving  in  the  West  Indies,  caught 
here  by  the  writ  (2).  I  contended  upon  the  hardship  before  Lord 
Thurlow ;  who  granted  the  writ ;  as  it  had  been  granted :  but  I  do 
not  believe  he  would  have  begun.  The  Court  of  Exchequer  grant 
orders  in  the  nature  of  this  writ ;  applying  them  only  to 
cases,  to  which  this  ♦Court  would  apply  the  writ.  The  [*47] 
difficulty  is,  that  this  State  writ  has  never  been  applied  to 
such  a  case  ;  though  the  occasion  for  the  application  must  frequently 
have  existed.  The  case  of  Scotch  Members  is  perhaps  attended 
with  full  as  much  inconvenience ;  considering  the  difference  of  juris- 
diction in  that  country  ;  and  that  the  jurisdiction  in  Ireland  is  the 
same  as  here.  So,  as  to  members,  living  in  the  Northern  counties, 
the  application  has  never  been  made,  if  during  the  time  of  privilege 
they  went  on  into  Scotiand. 

As  to  the  second  part  of  this  application,  there  is  no  authority  for 
granting  a  sequestration  in  the  first  instance ;  and,  if  not,  the  prac- 
tice, which  is  the  law  of  the  Court,  cannot  be  altered. 

It  is  much  better  to  remedy  this  case  by  Act  of  Parliament  than 
by  stretching  these  writs  to  cases,  to  which  they  wer.e  never  intend- 
ed to  apply :  the  Court  acting  upon  the  particular  mischief,  with  a 
doubt,  whether  they  are  acting  upon  a  due  administration  of  the  law. 
By  the  late  Act  of  Parliament  (3),  authorizing  the  Courts  of  the 
two  countries  to  assist  each  other,  you  may  sue  upon  the  decree  as 
upon  a  judgment.     You  had  better  go  to  Parliament  upon  this. 

No  Order  was  made  (4).      


1.  For  a  summary  of  the  doctrine  respecting  the  application  of  thejpreroffative 
writ  of  ne  exeat  to  civil  questions,  see,  onie,  the  notes  to  De  Carriere  v.  ue  Cmonne^ 
4  V.  577 ;  and,  with  reference  to  the  present  case,  see  particularly  note  10  to  the 
case  cited. 

2.  As  to  process  of  sequestration  for  want  of  an  answer,  or  to  compel  per- 
formance of  any  other  personal  duty,  see  notes  3,  6,  8,  to  Haleg  v.  Shajlot^ 
1  V.  86. 

3.  The  statute  of  47  Geo,  HI.  c.  40,  renders  it  no  longer  necessary  to  serve  a 

(1)  Done's  Can,  1  P.  Wm.  262;  Wilson  v.  BosvoeUy  2  DicL  535;  Hunter  v. 
Maemat,  For.  196. 

(2)  Leonard  v.  ^Otinttm^  3  Bro.  C.  C.  218. 

(3)  Sutute  41  Geo.  III.  c.  90,  s.  5. 

(4)  See,  anit^  the  notes,  vol.  i.  95;  iv.  59S^  as  to  the  application  of  this  Writ; 
and  Mr.  Beames^s  Brief  View  of  the  Writ 
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member  of  the  House  of  Commons  with  an  office  copy  of  a  bill  filed  against  bim: 
when,  after  being  served  with  a  tvbfmna,  he  refuses  or  neglects  to  appear,  upon 
affidavit  of  service,  sequestration  ntn  may  be  moved  for  as  of  course ;  and  if,  after 
personal  service  of  tins  order  nm,  the  defendant  persist  in  his  contempt,  the  order 
for  a  sequestration  will  be  made  absolute ;  and  personal  service  of  the  order  ntsi 
may  be  dispensed  wiA  upon  an  affidavit  showing  reasonable  grounds  for  such  a 
relaxation  of  ti^e  general  rule:  Hinde,  97 ^  98. 


[•48J  LOMAX  V.  LOMAX. 

[1805,  April  25;  Mat  4.] 

Maihtenance  oat  of  interest  of  a  legacy  to  grand-children,  when  the  youngest 
should  attain  twenty-one,  refused  (a). 

A  Petition  was  presented  for  maintenance  out  of  the  interest  of 
a  legacy  to  the  children  of  the  testator's  daughter,  when  the  young- 
est should  attain  the  age  of  twenty-one. 

Mr.  Hariy  in  support  of  the  Petition. 

The  Lord  Chanceiilor  [Eldon]. — ^Upon  a  legacy,  when  they 
shall  attain  twenty-one,  and  to  such  of  thena  as  shall  attain  twenty- 
one,  is  not  the  meaning,  that  such  as  do  attain  twenty-one  shall 
have  Mt  at  that  time  ;  and  what  right  has  the  Court  to  give  the  in- 
terest before  that  time  ?  If  all  die  under  twenty-one,  and  a  child, 
not  yet  in  existence,  should  come  into  existence,  and  attain  that  age, 
that  child  clearly  would  take  the  whole,  interest  as  well  as  princijMil. 
Therefore  I  may  give  it  to  these  children,  who  may  never  become 
entitled  to  it.  In  the  case  of  Sir  Frederick  Eden's  children  I  refus- 
ed to  increase  the  maintenance,  or  even  to  continue  it,  under  an 
order  made  by  Lord  Rosslyn. 

May  4ih.  The  application  was  renewed ;  but  the  Lord  Chancel- 
lor refused  it ;  saying  the  interest  could  not  be  given  for  mainten- 
ance in  the  face  of  the  will  (1). 

See,  ofiie,  the  notes  to  Crickett  v.  Dolby,  3  V.  10,  and  the  farther  references 
with  respect  to  the  allowance  of  interest  for  the  maintenance  of  infant  legatees, 
which  are  given  in  the  notes  to  Grtenwdl  v.  GrtmweUy  5  V.  194. 

la)  See,  onie,  Chamben  v.  Goldwinj  1. 

(1)  See,  ante,  Greenwdl  v.  Gnenwdl,  vol.  v.  194,  and  the  cases  stated  in  the 
notes.  CoUta  v.  Bladrbum,  ix.  470;  Fmrman  v.  Green,  x.  45.  In  £r  parU  Keb- 
bUj  pott,  604,  these  cases  were  not  approved  by  the  Lord  Chancellor.  See  Ihe 
note,  ante,  vol.  iiL  12.  In  Mole  v.  Mole,  1  Dick.  313,  Sir  T.  Clarke,  M.  R.  puts 
the  distinction  upon  a  legacy  by  a  parent 
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[1805,  Feb.  9;  March  11 ;  Mat  Id] 

Aftidavit,  that  the  Defendant  is  not  worth  more  than  5Lf  except  the  matten  in 
question,  will  not  entitle  him  to  defend  in  forma  paigteris.  On  that  ground  he 
was  dispaupered  (ay 

The  object  of  the  bill  was  the  specific  performance  of  an  agree- 
ment by  the  Defendant  to  sell  a  small  cottage,  of  which  he  was  in 
possession,  to  the  Plaintiff.  The  Defendant  obtained  an  order  to 
defend  in  forma  pauperU :  for  that  purpose  stating  by  afiidavit,  that 
he  is  not  worth  more  than  57.,  except  the  matters  in  question. 

Mr.  RoupeU  moved,  that  the  Defendant  should  be  dispauptsred ; 
citing  the  passage  in  The  Practical  Register  (1),  thai  if  at  any 
time  it  is  made  appear  to  the  Court  that  a  party,  admitted  in  forma 
pauperis,  is  of  such  ability,  that  he  ought  not  to  be  in  formA 
pauperis  the  Court  will  dispauper  him :  therefore^  where  it  was 
shown  the  Court,  that  the  pauper  was  in  possession  of  the  land  in 
question,  the  Court  ordered  him  to  be  dispaupered ;  though  the  De- 
fendant had  a  verdict  at  law  ;  and  might  take  a  writ  of  possession. 

Mr.  Hart,  for  the  Defendant,  relied  on  the  very  inconsiderable 
value  of  the  premises :  a  40s.  cottage :  the  Defendant  paying  a  shil- 
ling a  week  jfrom  his  labor  for  rent.  Such  a  property  cannot  affect 
the  ground  of  the  privilege ;  which  is,  that,  unless  the  party  is  per- 
mitted to  sue  or  defend  in  this  form,  he  cannot  prosecute  his  right. 
This  case  cannot  be  considered  a  fraud  upon  the  rule. 

The  Lord  Chancellor  [Eldon]. — Except  the  passage,  that  has 
been  cited  from  The  Practical  Register,  I  can  find  nothing, 
that  applies  to  this  *case.  My  opinion  is  rather  with  the  [*50] 
Plaintifif;  the  point  made  by  the  Defendant  being  directly 
in  opposition  to  that  dictum.  How  am  I  to  draw  the  line  ?  For 
this  purpose  I  must  say,  all  under  51.  are  poor,  and  all  above  that 
sum  are  rich.  Is  the  Court  to  go  upon  the  nature  of  the  subject, 
and  the  consideration  of  the  circumstances  oT  each  individual,  in  dif- 
ferent cases  ?  If  not,  there  is  no  medium  upon  the  terms  of  the  affi- 
davit between  a  pauper  and  the  richest  duke  in  the  kingdom  ;  who, 
if  the  exception  of  the  estate  in  question  is  sufficient,  might  apply  as 
a  pauper. 

(a)  In  New  York,  the  statute  2  K.  S.  444,  provides,  that  every  person,  not  being 
of  ability  to  sue,  who  shall  have  a  cause  of  action  against  any  otner,  may  petition 
the  Court  in  which  such  action  is  depending,  or  in  which  it  is  intended  to  be 
brought,  for  leave  to  prosecute  as  a  poor  person.  The  petition  must  state  the 
nature  of  the  writ,  that  the  party  applying  is  not  worth  twenty  dollars,  excepting 
the  wearing  apparel  and  furniture  necessary  for  himself  and  family.  The  petition 
must  be  verified  by  the  oath  of  the  party,  and  be  supported  by  the  opinion  of  a 
counsellor  of  the  Court  that  the  party  has  a  good  cause  of  action. 

Where  a  party  is  admitted  to  defend  in  forma  pauperis,  he  is  not  excused  from 
the  payment  of  the  costs  which  accrued  before  he  was  admitted  so  to  defend. 
Brown  v.  Siory,  1  Paige,  Ch.  Rep.  568. 

(1)  Prac.  Reg.  edition  by  Mr.  Wyatt,  390, 331. 
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Jan.  28fA,  1806.  The  Lord  Chancellor,  under  the  circum- 
stances of  this  case,  recommended  a  compromise ;  which  failed ;  and 
afterwards  the  Order  was  made  (!)• 

Air  order,  allowing^  a  plaintiff  to  sue  in  forma  pauperis^  is  irregular,  when  founded 
on  tilie  affidavit  of  a  third  person,  and  not  of  tne  plaintiff  himself;  and,  for  such 
irregularity,  the  plaintiff  may  be  dispaupered:  fViUdnaon  v.  Belsherf  2  Brown, 
S73.  And  Holt,  C.  J.,  held,  that  a  parson  who  had  a  living  of  40/.  per  annum, 
ought  to  be  dispaupered,  notwithstanding  he  was  indebted  more  than  his  living 
was  worth ;  the  learned  judge  said,  it  was  no  ground  for  allowing  a  plaintiff  to  sue 
in  forma  pauperis^  to  state  that  his  property  was  mortgaged :  »^Tumffmou8  Case^ 
2  Salk.  507.  So,  in  modem  times.  Sir  John  Nicholl  has  repeatedly  declared,  and 
has  cited  many  authorities  to  a  similar  effect,  that  it  is  a  complete  misapprehension 
of  the  law,  to  suppose  that,  because  a  person  is  in  insolvent  circumstances,  and 
because  he  can  truly  and  conscientiously  swear  that  he  is  not  worth  *5/.  after  all 
his  debts  are  paid,  that,  therefore,  he  is  entitled  to  be  admitted  a  pauper:  it  is  a 
prima  Jade  ground  to  admit  him  as  such,  but  no  more ;  otherwise,  many  persons 
living  in  great  splendor  and  luxury  would  be  so  entitled :  Lovekin  v.  Edwcurds^ 
1  Phillim.  183:  but,  it  would  be  very  unreasonable  if  persons  of  large  ex- 
penditure might  entitle  themselves  to  the  gratuitous  labors  of  others,  as  well  as 
place  their  legal  adversaries  jmder  very  undue  advantages:  Clifford  v.  Mahty^ 
1  Addams,  127.  See  farther,  as  to  suits  in  forma  paupens^  the  note  to  Ex  parte 
Shaw,  2  V.  40. 
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[1805,  Mat  13.1 

Issue  directed  at  the  Rolls:  a  motion  for.  a  new  trial  maybe  made  before  the 

Lord  Chancellor  (a).  . 
Discretion  to  refuse  a  new  trial  of  an  Issue ;  if  justice  has  been  done  upon  the 

whole;  though  some  evidence  may  have  been  improperly  rejected  at  law, 


[p.  52] 

.  wii: 


A  Will  never  set  aside  without  an  Issue,  devisavU  vd  non,  [p.  53.] 
A  cause  may  be  set  down  for  farther  directions,  or  upon  the  equity  reserved,  before 
the  Lord  Chancellor  or  the  Master  of  the  Rolls,  without  regard  to  the  circum- 
stance, where  it  was  heard  originally,  [p.  53.] 

In  this  cause  an  issue,  Devisavit  vel  non,  having  been  directed  at 
the  Rolls,  a  verdict  was  obtained  in  favor  of  the  Will.  A  motion 
for  a  new  trial  had  been  granted  by  the  Lord  Chancellor.  The  sec- 
ond verdict  was  also  in  favor  of  the  Will.  Upon  another  application 
to  the  Lord  Chancellor  for  a  new  trial  the  objection  was  taken,  that, 
the  issue  having  been  directed  at  the  Rolls,  the  motion  for  a  new 
trial  could  not  be  made  before  the  Lord  Chancellor. 

(1)  Beames  on  Costs,  115,  125,  6,  7;  1  Hullock,  222. 

(a)  If,  on  a  feigned  issue  from  the  Court  of  Chancery,  an  inquest  be  improperly 
taken,  relief  must  be  sought  in  the  Supreme  Court,  before  which  the  issue  was 
directed  to  be  tried.    Dm  v.  Fen,  1  Cames,  Rep.  487. 

The  Supreme  Court  will  grant  a  new  trial  of  a  feigned  issue  out  of  Chancery, 
on  an  affidavit  of  newly  discovered  evidence.    Doe  v.  Roe,  1  John.  Ch.  Rep.  402. 

Where  an  issue  is  directed  it  is  to  inform  the  conscience  of  the  Chancellor,  and 
the  application  for  a  new  trial  must  be  made  to  this  Court  Where  an  action  is 
directed  to  be  brought,  the  application  for  a  new  trial  must  be  made  in  the  Conrt 
where  the  actiop  is  tried.  JpOiorp  fy  oihert  v.  Comttock  fy  Men,  2  Paige,  Ch. 
Rep.  482.  See,  also,  VanJUHSi.  othm  v.  Hunter  fy  othm,  5  John.  Ch.  Rep.  14a 
VOL.  XI.  3* 
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Mr.  Richards  and  Mr.  Benyon^  in  support  of  the  motion,  insisted, 
that  according  to  the  practice  the  application  might  be  made 
either  before  his  Lordship  or  at  the  ^  Rolls  ;  observing,  that  [^^  51] 
the  issue  was  directed  at  the  Rolls  of  course,  without  any 
argument ;  and  the  Master  of  the  Rolls  therefore  could  not  know 
any  more  of  the  circumstances  than  any  other  Judge.  They  refer- 
red to  Mountain  v.  Parry  (1) ;  in  which,  an  issue  having  been  di- 
rected at  the  Rolls,  Devisavit  vtl  non^  Lord  Thurlow  granted  a  new 
trial. 

Mr.  RomiUy  and  Mr.  Hart^  for  the  devisee,  opposed  the  motion. 

This  question  is  very  important :  whether,  an  issue  having  been 
directed  at  the  Rolls,  to  ascertain  a  fact,  an  application  for  a  new 
trial  ought  to  be  made  to  the  Judge  who  directed  the  issue,  or  to  any 
other  Judge ;  for  the  rule  must  be  general ;  without  any  distinction 
between  an  issue,  Devisavit  vel  non,  and  any  other  fact.  Applica- 
tions of  this  sort  are  so  infrequent,  that  the  Court  must  regard  the 
principle  alone.  The  few  instances,  that  can  be  referred  to,  passed 
without  opposition  and  without  notice.  As  to  the  principle,  a  mo- 
tion for  a  new  trial  must  always,  except  in  the  instance  of  an  issue, 
be  made  in  the  Court,  in  which  the  action  is  brought ;  and  in  that 
instance  it  is  essential,  ttiat  the  Judge,  who  had  doubt,  and  who 
wished  for  better  information,  should  have  the  opportunity  of  acquir- 
ing better  information.  Your  Lordship  cannot  know,  whether  the 
conscience  of  the  Master  of  the  Rolls  is  satisfied.  The  avowed  ob- 
ject is  the  unconstitutional  object  of  avoiding  an  appeal  to  your 
Lordship.  Is  it  to  depend  upon  the  party,  whether  there  is  to  be 
an  appeal  ?  To  obviate  that,  your  Lordship  may  have  the  assistance 
of  the  Master  of  the  Rolls :  but  that  is  open  to  the  objec^ 
tion,  that  the  case  will  not  be  twice  discussed,  and  in  ^^  the  [*52] 
second  instance  with  the  advantage  of  having  the  impres- 
sion of  the  Judge,  by  whom  it  was  first  decided.  The  party  may 
appeal,  not  only  from  an  order,  refusing  a  new  trial,  but  also  from 
the  original  order,  directing  the  issue.  That  right  is  precluded,  if 
your  Lordship  takes  cognizance  of  that ;  directing  a  second  trial ; 
which  must  be  upon  the  ground,  that  the  original  order,  directing 
an  issue,  was  right.  Suppose  an  issue  directed  at  the  Rolls,  and  an 
application  for  a  new  trial  refused  by  the  Lord  Chancellor,  and  the 
cause  is  set  down  at  the  Rolls  upon  the  equity  reserved :  The  Mas- 
ter of  the  Rolls  may  say,  his  conscience  is  not  satisfied ;  and  the 
effect  must  be  to  make  the  Master  of  the  Rolls  a  Judge  of  Appeal 
from  the  Lord  Chancellor. 

Mr.  Richards,  in  reply,  observed,  that  there  is  no  doobt  motions 
in  causes  directed  at  the  Rolls,  may  be  made  before  the  Lord  Chan- 
cellor ;  and  as  to  the  objection,  that  the  right  of  appeal  would  be 
abridged,  that  is  the  effect  of  the  undoubted  right  to  set  down  the 
cause  before  the  Lord  Chancellor  in  the  first  instance. 

The  Lord  Chancellor  [Eldon]. — ^If  you  insist  upon  making  this 


(1)  In  Chancery,  1784. 
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motion  here,  I  cannot  refuse  it.  The  ground  is  this.  It  is  obvious, 
that,  where  a  cause  is  heard  upon  evidence,  and  the  Judge  is  of 
opinion,  that  he  ought  not  to  collect  the  inference,  but  it  ought  to  be 
collected  by  a  jury,  convenience  requires,  that,  if  the  Judge,  who  di- 
rected the  issue,  should  remain,  the  application  for  a  new  trial  should 

be  made  to  him.  The  principle  is,  that  upon  the  motion 
[*53]        for  a  new  trial  the  Judge  in  equity  may  look,  not  *onIy  at 

the  report,  but  at  the  record  in  the  suit  in  equity ;  and 
may  collect  from  the  whole  what  may  satisfy  his  conscience ;  and  if 
upon  the  whole  he  is  satisfied,  that  justice  has  been  done,  though  he 
may  think,  some  evidence  was  improperly  rejected  at  law,  he  is  at 
liberty  to  refuse  a  new  trial.  Upon  that  ground  I  decided  the  case 
of  I%e  Warden  and  Minor  Canons  of  St.  PauTs  v.  Morris  (1). 
But  is  that  more  than  a  rule  of  convenience  ?  As  to  that  the  real 
principle  is,  that  the  Court  is  always  the  same.  It  may  happen,  that 
after  an  issue  directed  by  the  Lord  Chancellor  the  same  person  may 
not  have  the  great  seal,  when  the  cause  comes  back  upon  the  equity 
reserved.  The  motion  before  another  Lord  Chancellor  will  not  be 
properly  discussed,  unless  by  the  discussion  he  is  put  in  possession 
of  all,  his  predecessor  knew  in  the  cause.  In  many  cases  it  is  not 
of  much  consequence  ;  for  upon  the  issue,  devisavii  vel  noit,  which 
must  be  granted  (2),  the  Court  seldom  does  more  than  enter  the 
evidence  as  read  ;  which  is  scarcely  looked  at,  until  the  motion  for 
a  new  trial  is  made.  It  is  very  inconvenient  to  hear  a  cause  for  far- 
ther directions,  or  upon  the  equity  reserved,  not  before  the  same 
Judge,  who  heard  it  originally.  Lord  Alvanley  strutted  against 
that  as  much  as  possible.  But  the  complaint  proves,  that  the  strict 
course  of  the  Court,  if  insisted  upon,  gave  occasion  for  that  com- 
plaint. 

Therefore  strictly  I  do  not  apprehend,  I  can  refuse  to  entertain 
this  motion.  In  the  particular  case  too  I  have  unfortunately  made 
one  Order ;  certainly  not  apprized,  that  the  Master  of  the  Rolls  had 
directed  the  issue.     Notwithstanding  that  circumstance,  if  there  was 

any  particular  discussion,  I  should  recommend,  that  it 
[*54]        should  be  carried  back  to  the  "* Rolls;  but  upon  merely 

granting  the  issue,  devisavii  vel  non^  there  is  no  conven- 
ience in  that. 

The  Motion  was  accordingly  heard  by  the  Lord  Chancellor  ;  and 
a  new  trial  was  granted.  

1.  Wren  an  mane  has  been  directed  to  a  coart  of  law,  it  rests  entirely  in  the 
discretion  of  the  Lord  Chancellor,  whether  a  second  or  a  third  trial  shall  or  shall 
not  be  granted :  see,  ante,  note  1  to  the  Canons  of  St.  PauTs  v.  Cridcett,  2  V.  563 ; 
and  the  note  to  Standen  v.  Edioards,  1  V.  133.  If  a  devise  of  real  estate  be  dis- 
puted, all  a  court  of  equity  can  do,  in  the  first  instance,  in  behalf  of  the  derisor,  is 
to  direct  an  issue,  demsavtt  vel  Mniy  to  a  court  of  common  law :  see  note  7  to  Bates 

(1)  Ante,  vol.  ix.  155.    See  vi.  671,  and  the  note. 

(2)  See  the  note,  anU,  vol  iL  29a 
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▼.  Graver,  2  V.  287.    As  to  the  assistance  which  the  heir  will  receive  from  a  court 
of  equity,  see  note  7  to  Ladji  Caoan  v.  PidUnej^,  3  V.  544. 

2.  That  a  codicil  connects  itself  with  the  will  to  which  it  refers,  and,  being  a 
republication  of  that  will,  consequentiy  operates  a  revocation  of  any  intermediate 
will,  see  note  4  to  Hill  v.  Oiapman^  1 V.  405. 

3.  A  will,  though  cancelled,  is  not  revoked,  unless  the  act  was  done  ammo 
eancdUmtH :  JohnStgn  v.  Johnston,  1  Phillim.  466.  It  follows,  that  a  will  executed 
by  a  testator,  wbenne  was  in  a  sound  state  of  mind,  must  be  pronounced  for  as  it 
stood  in  its  integral  stalb,  notwithstanding  he  may  have  partially  cancelled  it,  by 
obliteration,  after  he  became  affected  with  insanity ;  for,  in  such  case,  the  ammu$ 
necessary  to  give  le^al  effect  to  the  act  is  wanting :  Scruby  v.  Fmchj  1  Addams, 
92.  The  cancelled  instrument,  however,  must  be  shown  to  have  once  existed  as 
Kfiniahtd  will ;  and  it  must  also  appear,  tiiat  the  testator,  so  long  as  he  possessed 
a  dinosing  mind,  adhered  to  the  substance  of  the  disposition  made  by  the  can- 
celled instrument:  Lord  John  Thynne  v.  Stanhope^  1  Addams,  54.  The  oblitera- 
tion of  part  of  a  will  operates  as  a  revocation  omy  pro  tanto :  Larkina  v.  Larkina, 
3  Bos.  &  PulL  21 ;  Shori  v.  Simth,  4  £ast,  429;  Seruhy  v.  /Yncft,  1  Addams,  78. 
But  the  obliteraUon  of  a  codicil  nuiy  have  the  effect  of  cancelling  an  interlineation 
in  a  will,  if  it  appears  clearly  that  the  codicil  and  the  interlineation  had  the  same 
object  in  view;  and  that  the  testator,  by  obliterating  the  codicil,  intended  to  re- 
nounce that  object,  and  not  merely  the  mode  of  effecting  it:  Utierson  v.  Utlaraony 
3  Yes.  &  Beat  123.  On  the  other  hand,  as  a  codicil  \a^  prima  facie,  dependent  on 
the  will,  cancellation  of  the  will  is,  generally,  an  implied  revocation  of  the  codicil: 
there  have,  indeed,  been  cases,  where  a  codicil  has  appeared  so  independent  of, 
and  unconnected  with,  the  will,  that,  under  such  circumstances,  the  codicil  has 
been  established,  though  the  will  has  been  held  invalid.  Such  cases  have  turned 
upon  clear  intention,  repelling  the  legal  presumption,  and  showing  that  the  testator 
designed  to  leave  the  codicil  operative  notwithstanding  the  revocation  of  the  will: 
MedlyeoU  v.  ^sheUon,  2  Addams,  231. 

4.  A  testator  may  have  torn  his  will,  with  a  full  intention  of  cancelling  it,  but, 
at  the  same  time  he  may  have  intended  to  do  some  farther  act  to  cany  that  purpose 
into  effect,  and  in  more  complete  destruction  of  the  instrument;  should  he  be 
stopped  in  the  execution  of  mis  ulterior  purpose,  and  not  subsequently  proceed 
therein,  it  will  be  the  province  of  a  jury  to  determine,  according  to  the  facts  of  the 
case,  whether  the  cancellation  was  ever  complete :  Doe  v.  Perkes,  3  Bam.  &  Aid. 
491.  But  mutilation  of  a  will,  unquestionably,  may  amount  to  cancellation,  al- 
though the  mutilated  parts  have  all  been  preserved  b^  the  party ;  and  that  cancel- 
lation will  not  revive  a  prior  will  of  nearly  similar  import:  ^oore  and  Meicaffv. 
De  la  Torre,  1  Phillim.  400,  443.  In  such  case,  the  similarity  of  the  two  instni- 
mentB  furnishes  ground  for  a  reasonable  inference;  but  there  is  no  legal  presump- 
tion, either  favorable  or  adverse,  to  the  revival  of  a  former  uncancelled  will  upon 
the  cancellation  of  a  latter  revocatory  will ;  the  question  must  be  argued  solely 
upon  the  intention  of  the  testator,  and  will  be  open  to  a  decision,  either  way, 
according  to  extrinsic  facti  and  circumstances:  Usticke  v.  Batodcn,  2  Ad- 
dams, 125. 

5.  The  principal  case  was  adverted  to  by  Lord  Manners,  in  Bourke  v.  BothtceU, 
2  Ball  &  Beat  57,  where  his  lordship  refused  to  entertain,  by  way  of  appeal,  an 
application  for  a  new  trial,  which  had  been  refused  by  the  Master  of  the  Rolls  (in 
Ireland)^  upon  an  issue  directed  by  the  last-named  judge. 
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HANNAY  V.  M'ENTIRE. 
[1805,  May  16,  20.] 

To  obtain  a  writ  of  M  txeai  Regno  an  affidavit  to  infbnnation  and  belief  of  an 
intention  to  quit  the  kingdom,  or  circumstances,  making  it  ni^essary,  as  an  order 
for  militaiy  officers  to  join  their  regiments  abroad,  not  sufficient 

In  the  case  of  waste  it  is  not  sufficient  to  swear  to  information  of  the  intention. 

The  affidavit  must  go  either  to  an  act  or  threats. 

In  account  the  act  of  JVe  exeat  Begno  granted ;  though  bail  might  be  had  at  law, 
[p.  55.] 

The  Court  of  King's  Bench  will  not  hear  any  thing  against  the  affidavit  to  hold 
to  bail    The  Court  of  Common  Pleas  hear  affidavits  in  explanation,  [p.  55.] 

Upon  a  motion,  that  a  writ  of  Ne  exeat  Regno  should  issue,  the 
affidavit  stated  the  intention  of  the  Defendant  to  quit  the  kingdom 
upon  information  and  belief  only.  The  debt  was  the  balance  of  a 
partnership  account. 

The  Lord  Chancellor  [Eldon].-^— I  doubt,  whether  information 
jand  belief  of  the  intention  to  quit  the  kingdom  is  sufficient ;  with- 
out some  one  swearing,  he  has  heard  the  Defendant  declared  that 
intention.  The  affidavit  representing  belief  upon  information,  the 
Court  should  know  the  particulars  of  that  information.  The  person, 
giving  the  information,  can  state  the  ground  of  it.  In  the  case  of 
waste  it  is  not  sufficient  to  swear,  you  are  credibly  informed,  the 
Defendant  intends  to  commit  waste.  You  must  either  pro^e,  he  has 
laid  the  axe  to  the  root ;  or  some  person  must  swear,  he  threatened 
to  do  it.  This  is  the  more  necessary  in  this  case  ;  as  it  is  only  on 
the  ground,that  this  is  a  case  of  account,  that  the  Plaintiff  is  entitled 
to  the  writ.  Suppose  the  simple  case  of  one  debt  of  300/.  at  the 
close  of  a  partnership,  consisting  of  three  persons,  due  to 
[*  55]  the  partnership,  and  *  received  by  one  partner ;  another 
might  hold  him  to  bail  for  1002. :  but  I  believe  in  ac- 
count, though  bail  might  be  had  at  law,  this  Court  does  grant  the 
writ.     The  doubt  in  this  case  is  upon  the  affidavit. 

Mr.  Thompson,  in  support  of  the  motion,  said,  the  writ  had  been 
granted  upon  such  an  affidavit ;  and  referred  to  Russell  v.  Asby  (1)  ; 
in  which  case  Lord  Rosslyn  said  (2),  that  as  to  the  purpose  of  going 
abroad  it  can  be  sworn  to  only  upon  belief,  not  positively ;  as  4t  is 
only  swearing  to  intention. 

ilLr.  Leach  {Amicus  curia)  reminded  the  Lord  Chancellor,  that 
his  Lordship  had  taken  this  objection  in  Etches  v.  Lance  (3). 

The  Lord  Chancellor. — ^This  Court  formerly  granted  this  writ 
very  tenderly  :  much  more  so,  when  I  first  came  into  it,  than  since.  It 
is  a  most  dreadful  weapon  ;  by  which  a  malicious  man  may  expose 
another,  who  has  no  intention  of  doing  wrong,  to  great  vexation. 

(1)  ^tife,  vol.  v.  96. 

(2)  AnU,  vol.  V.  99. 

(3)  Jhde,  vol.  viii.  417. 
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The  case  of  Russell  v.  Ashy  (1)  was  very  strong :  particularly  with 
reference  to  bail.  I  do  not  know,  that  this  Court  is  to  go  the  length 
of  granting  this  writ,  merely  because  a  Judge  at  Chambers  would 
order  bail :  as  to  which  there  is  this  distinction  between  the  Courts 
of  Law.  The  Court  of  King's  Bench  will  not  hear  any  thing  against 
the  affidavit  (2) ;  even  if  the  affidavit'  is  to  a  debt  of  500,000/. ; 
which  it  is  impossible  to  suppose  could  be  due  between 
the  parties.  The  Court  ♦of  Common  Pleas,  on  the  con-  [♦SG] 
trary,  hear  affidavits  in  explanation :  and  set  themselves 
right,  if  they  are  wrong  (3). 

May  20^A.  A  supplemental  affidavit  was  produced  by  the  Plain- 
tiff; stating,  that  the  Defendant  is  an  officer  in  the  service  of  the 
East  India  Company  ;  and  that  the  deponent  is  informed,  that  there 
is  a  general  order  for  all  their  military  officers  to  join. 

The  Lord  Chancellor. — ^The  defect  of  this  affidavit  is,  that  it 
leaves  the  fact  of  the  order  to  join  upon  information.  It  may  be 
true,  that  the  deponent  has  received  such  information ;  and  yet 
such  order  may  not  have  been  made ;  andlf  there  is  such  an  order, 
there  may  be  exceptions. 

Mr.  Ramitty  now  appeared  to  oppose  the  motion ;  stating,  that 
the  Defendant  had  just  returned  from  India ;  and  had  no  intention 
of  quitting  the  kingdom. 

No  Order  was  made  (4).         

As  to  the  application  of  the  prerogative  writ  of  ne  exeat  to  civil  questions 
between  private  parties,  see,  ante,  the  notes  to  De  Carriere  v.  De  Calonne^  4  V. 
577. 

(1)  .^te,  vol.  V.  96. 

(2)  Emerson  v.  Hawkins,  1  Wils.  335. 

(3)  In  the  Court  of  Common  Pleas  affidavits  are  admitted  on  both  sides.  See 
1  Barnes,  66 ;  2  Barnes,  58,  81,  84 ;  2  Black.  850. 

(4^  See  ante,  voL  viii.  597,  in  Amsintk  v.  Bcarklay,  and  the  notes,  i.  95 ;  iv.  592. 
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MORICE  V.  THE  BISHOP  OF  DURHAM. 

[1805,  May  25 ;  Juite  17, 21.] 

BiDDiNQS  not  opened  after  confirmation  of  the  Report  (a) ;  unless  frand  in  the 
purchaser ;  or  fraudulent  negligence  in  another  person,  as  the  agent,  of  which 
it  would  be  against  conscience  that  the  purchaser  should  take  advantage ;  or, 
unless  some  particular  principle  arises  out  of  the  character  of  the  purchaser,  as 
connected  with  the  ownership  of  the  estate,  or  some  trust  or  confidence,  or  his 
conduct  in  obtaining  the  Report 

Mr.  Bell  moved  to  open  biddings  after  the  confirmation  of  the 
Report.  The  only  reason  alleged  for  not  applying  sooner  was,  that 
the  party  understood  another  person  had  given  a  notice  of  motion 
for  the  same  purpose  ;  that,  when  that  was  discovered  to  be  a  mis- 
take, the  application  was  made,  immediately  after  the  confirm- 
ation of  the  Report ;  and  therefore  no  injury  or  inconvenience  could 
arise. 

Mr.  Cole,  for  the  purchaser,  opposed  the  motion  ;  insisting  upon 
the  authority  of  Scott  v.  Nesbit  (1),  that  a  bidding  shall  not  be 
opened  after  confirmation  of  the  Report ;  and  observing,  that  Wat* 
son  V.  Birch  (2)  was  determined  upon  very  particular  circumstances ; 
and  in  Gower  v.  Gower  (3)  fraud  was  imputed. 

The  Lord  Chancellor  [Elbon]  expressed  strong  disapprobation 
of  the  decision  in  Watson  v.  Birch ;  observing,  that  he  never  would 
have  made  those  orders ;  and  the  only  case,  in  which  the  biddings 
can  be  opened  after  confirmation  of  the  Report,  is,  where  there 
is  some  fraud  or  misconduct  in  the  purchaser,  or  fraudulent  negli- 
gence in  another  person  ;  as  the  agent ;  of  which  it  is  against  con- 
science that  the  purchaser  should  take  advantage. 

June  21  St.  The  Lord  Chancellor  [Elbon]. — My  opinion  is, 
that  after  a  purchaser  has  confirmed  his  Report,  unless 
[*  58]  some  particular  principle  arises  out  of  "*  his  character,  as 
connected  with  the  ownership  of  the  estate,  or  some  trust 
or  confidence,  or  his  own  conduct  in  obtaining  his  Report,  the  bid- 
ding ought  not  to  be  opened.  In  this  particular  case  I  lament  it : 
but  there  is  much  less  mischief  in  abiding  by  the  rule,  than  in  per- 
mitting myself  to  depart  from  it  upon  what  are  called  special  cir- 
cumstances, not  connected  with  this  view  of  the  case. 

No  Order  was  made. 


See  the  note  to  the  .Anonymous  ease,  1  V.  433 ;  the  note  to  Watson  v.  Birehy 
2  V.  51 ;  and  note  2  to  Wrtn  v.  ExrUm,  8  V.  5Q2. 

(a)  In  WtUiamson  v.  Dak,  3  John.  Ch.  Rep.  292,  the  Chancellor  says,  that  the 
practice  of  opening  biddings  has  not  prevailea  here;  that  if  it  ou^ht  to  be  adopted, 
in  the  case  before  him  there  was  no  offer  of  an^  advance  price.  Idtnsing  v. 
McPherson,  3  John.  Ch.  Rep.  42a 

(l)3Bro.C.C,475. 

(2)  Ante,  vol.  ii.  51 ;  see  the  note,  55. 

(3)  Cited  in  Watson  v.  Birch,  ante,  vol.  iu  51. 
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ROCKE  V.  HART. 
L1805,  Mat  14,  20.] 

Ejqccutok  charged  for  withholding  money,  and  not  patting  in  his  examination, 
wiUi  interest ;  but  not  beyond  the  general  rate  of  the  Court,  namely,  4  per 
cent  and  costs.  For  5  per  cent  a  special  case,  beyond  mere  Degligence^^is 
necessary ;  as,  that  he  employed  the  money  in  his  trade  (a). 

Executor  makins  use  of  the  money  ought  to  pay  the  interest  he  made ;  as  he 
ought  not  to  derive  any  advantage  from  the  trust  property,  [p.  60.j 

Executor  keeping  money  at  his  banker's,  considered  as  employing  it  in  his  trade, 
[p.  61.] 

The  Plaintiff  pressed  for  interest  at  the  rate  of  5Z.  per  cent, 
against  the  assets  of  an  executor,  deceased ;  on  account  of  with- 
holding money  in  his  hands ;  having  in  1787  gone  to  the  East  In-' 
dies  without  putting  in  his  examination,  being  then  in  contempt. 
He  died  in  1803  (1). 

Mr.  Fonblanque  and  Mr.  Weary  for  the  Plaintiff. — Four  per  cent, 
has  not  been  the  rate  of  interest  for  the  last  twenty  years  (2).  In 
Forbes  v.  Ross  (3),  and  Treves  v.  Toumshend  (4),  interest  at  the 
rate  of  51.  per  cent,  was  given.  The  duty  to  make  the  most  of  the 
fund,  though  not  expressed,  as  in  that  case,  is  implied.  No  blame 
was  to  be  imputed  to  the  Defendant,  as  in  this  instance. 
This  is  not  the  case  of  one  trustee  lending  the  money  ^  to  [*  59] 
another;  but  a  trustee,  with  complete  power  over  the 
fund,  guilty  of  a  breach  of  trust  for  several  years ;  withholding  it 
from  a  due  application  ;  which  might  have  saved  5  per  cent.  The 
money  withheld  must  be  considered  as  used,  unless  the  contrary  is 
proved  ;  the  proof  being  thrown  upon  the  trustee,  that  he  had  secur- 
ed it  in  such  a  way  as  to  place  it  out  of  his  power.  There  is  no 
distinction  for  this  purpose  between  a  trustee  under  a  Will,  and  an 
assignee  in  bankruptcy  ;  as  in  Treves  v.  Toumshend  (5)  ;  the  princi- 
ple running  through  every  relation  of  confidence.  This  executor 
does  not  state,  as  in  that  case,  that  he  always  had  at  his  banker's  a 
sum  sufficient  to  answer  the  fund.  In  Forth  v.  Franklyn  the  money 
was  always  at  the  banker's  ready  ;  yet  the  executor  was  charged  with 
interest ;  the  circumstance,  that  the  money  is  ready,  being  no  rca- 

(a)  As  a  eenersl  rule,  an  executor  or  administrator  will  be  made  to  pay  interest 
to  the  distributees  on  a  balance  admitted  to  be  in  his  hands,  and  payable  to  them  in 
a  legal  couree  of  administration.  Thomas  v.  Fred,  Coun.  School^  9  Gill  &  J.  115 ; 
Handly  ▼.  Snodfrrass,  9  Leigh,  484 ;  CaldwdPs  Ex.  v.  Kinkead,  1  B.  Monroe,  231. 

(1)  The  testator  bequeathed  the  interest  of  500/.  South  Sea  Annuities  to  Ann 
Sampsou  for  life,  and  after  her  death  the  interest  thereof,  and  the  residue  of  his 
estate  to  be  laid  oat,  and  the  interest  to  be  paid  to  and  among  the  child  and  chil- 
dren of  his  nephew  John  Rocke  (the  Plaintiff's  father)  until  twenty-one,  and  then 
the  whole  to  be  paid  to  such  child  or  children.  The  executor,  instead  of  laying 
out  the  balances,  kept  them  in  his  hands.  (Stated  by  the  Vice  Chancellor  from 
the  Ree.  Book,  1  Madd.  305.) 

(2)  &e  anity  vol.  ii.  511 ;  €hx  y.  Chamberlain^  iv.  631. 

(3)  2  Bro.  C.  C.  430. 

(4)  1  Bro.  C.  C.  384. 

(5)  1  Bro.  C.  C.  384. 
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son  for  not  making  it  productive.  If  the  rule  is  laid  down,  that, 
whatever  may  be  the  consequences,  though  there  are  mortgages  and 
bonds,  bearing  interest  at  the  rate  of  5/.  per  cent.,  which  must  be 
discharged  out  of  the  personal  estate,  unless  gross  conduct  is  fixed 
upon  the  executor,  he  shall  answer  only  4  per  cent.,  it  will  ciperate 
as- a  premium  for  breach  of  trust.  Inquiry  now  will  have  no  effect ; 
the  party,  from  whom  the  discovery  could  be  obtained,  being  dead. 

Mr.  Alexander,  for  the  Defendant,  was  stopped  by  the  Court. 

The  Master  or  the  Rolls  [Sir  William  Grant]. — ^I  have  looked 
into  all  the  cases  upon  this  subject.  The  result  is,  that  an  executor 
is  not  charged  with  interest,  except  upon  one  of  two 
[♦60]  grounds:  either,  that  he  ♦has  made  use  of  the  money 
himself;  or,  that  he  has  neglected  to  lay  it  out  for  the 
benefit  of  the  estate.  /There  is  always  negligence.  1  If  the  executor 
makes  use  of  the  money,  he  ought  to  pay  the  interest  he  made.  He 
ought  not  to  derive  any  advantage  himself  from  the  trust  property. 
On  the  other  hand,  an  executor  may  be,  and  is  frequently,  charged 
with  interest,  without  any  profit  to  himself.  If  his  duty  was  to  lay 
out,  and  procure  profit  to,  the  estate,  and  he  neglected  to  do  so,  it 
is  reasonable,  that  he  should  indemnify  the  estate  against  the  effect 
of  that  negligence.  Complete  indemnity  is  not  obtained,  unless  that 
interest  is  paid,  which  might  have  been  made.  But  that  is  not  the 
principle,  upon  which  the  Court  proceeds.  A  rule  has  been  laid 
down  as  to  interest,  from  which  the  Court  does  not  depart  without 
special  reasons ;  not  for  the  general  reason,  that  more  might  have 
been  made,  than  might  according  to  the^^ule  have  been  made  ;  for  ^ 
that  exists  in  every  possible  case.  If  it  is  true,  that  a  direction,  that 
an  executor  shall  pay  interest  at  4  per  cent,  only,  would  hold  out  a 
premium  to  executors  to  keep  money  in  their  hands,  all  the  decisions, 
directing  interest  at  4  per  cent,  only  for  keeping  the  money,  are 
wrong.  Yet  a  great  majority  of  the  cases  are  of  that  description  ; 
and  even  where  the  Court  holds  it  altogether  unjustifiable ;  as  in 
PerJcim  v.  Baynton  (I),  and  Browne  v.  &)uthhouse  (2),  before  Lord 
Thurlow  ;  in  both  which  cases  the  executor  was  not  only  held  cul- 
pable for  not  laying  out  the  money,  but  he  was  supposed  to  have  de- 
rived advantage  himself.  He  had  mixed  the  fund  with  his  own 
money  ^at  his  banker's  ;  but  the  benefit  derived  by  him  did  not  ap- 
pear ;  yet  he  was  charged  only  with  4  per  cent.  I  should  have 
doubted  a  little  upon  those  cases ;  where  he  lodged  the 
[♦61]  ♦money  at  his  own  banker's,  in  his  own  name.  I  rather 
agree  with  Lord  Loughborough,  that,  if  a  trader  lodges 
money  at  his  banker's,  he  has  in  effect  a  benefit  from  that.  As  he 
must  generally  keep  a  balance  in  his  banker's,  it  answers  the  purpose 
of  his  credit ;  as  if  it  was  his  own  money  ;  and  I  should  hold  that  to 
be  employment  in  his  trade  (3). 

But,  if  there  is  nothing  of  employment,  but  mere  neglect  to  pay, 

(1)  1  Bro.  C.  C.  375. 

(2)  3  Bro.  C.  C.  107. 

(3)  w^nle,  Ex  parte  HiUiard,  vol.  i.  89. 
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it  ]9.impos8ible  to  chai^  him  with  more  than  4  per  c«Dt.  *In  Treves 
V.  Toionshend  (1)  Lord  Loughborough  considers  it  established,  that 
the  property  was  used  in  his  trade ;  and  the  moment  that  is  estab- 
lished it  is  taken  for  granted,  that  the  trade  produces  5  per  cent,  at 
least,  and  it  is  for  him  to  show,  he  made  less.  Of  course  that  in- 
quiry was  refused  by  the  Defendant ;  as  it  is  hardly  probable,  that 
any  trade  would  not  produce  more.  In  this  case  there  is  nothing  to 
show,  the  fund  was  employed  by  the  executor  in  any  trade ;  or  was 
employed  at  all.  There  is  only  the  negative  fact,  th^t  it  was  not 
brought  in,  as  it  ought  to  have  bfen.  Upon  that  naked  case  there 
is  no  ground  to  charge  him  with  more  interest  than  the  general  rate 
of  the  Court.  But  it  is  laid  down  in  Treves  v.  Toumshend  (2),  that 
there  must  be  something  special,  in  orcler  to  charge  him  with  more  (3). 
Here  is  nothing  special :  nothing  but  negligence. 

The  interest  therefore  was  confined  to  4  per  «ent. 

♦The  Master  or  the  Rolls  [Sir  William  Grant],        [*62] 
upon  an  application  for  costs,  Newton  v.  Bennet  (4)  being 
cited,  said,  the  executor. must  be  charged  with  costs  (5). 

Sec,  anit^  note  2  to  the  case  In  re  HiUard^  1  V.  89 ;  notes  3,  4,  to  Tew  v.  Earl 
of  H^itUaion^  1  V.  451 ;  note  2  to  WWdnswi  v.  Stafford^  1  V.  32,  and  the  note  to 
Herbert  v.  Earl  Powlett,  1  V.  297,  as  to  the  interest  (or  larger  profit  if  any  such 
have  heen  made)  with  which  executors  or  trustees  will  he  chargeable,  when  they 
have  applied  the  assets  or  trust  funds  to  their  own  use ;  and,  as  to  the  question 
of  costs  in  such  cases,  see  the  note  to  Seera  v.  Hind,  1  V.  294.  The  authority 
of  the  principal  case  was  recognised  and  acted  upon  in  SiUton  v.  Sharpe,  1  Russ. 


GRIFFITHS  V.  WOOD. 

[1805,  Mat  16,  24.] 

ANSWER,  misnaming  the  Plaintiff,  to  he  considered  as  no  Answer:  the  Defendant 
therefore  not  bound  by  it ;  and  a  proper  answer  being  put  in,  the  former  ordered 
to  be  taken  off  the  file  by  the  description  of  a  paper-writing,  purporting  to  be 
an  Answer. 

Answer  taken  off  the  file  and  re-sworn,  where  there  is  a  mere  mistake  of  the 
name,  [p.  63.] 

The  answer,  filed  in  this  cause,  purported  to  be  an  answer  to  the 
bill  of  Edward  Griffiths :  the  plaintiff's  name  being  Edmond  Grif- 
fiths.    A  motion  was  made  by  the  Plaintiff  for  a  sequestration,  for 

(1)  1  Bro.  C.  C.  384 ;  1  Cox,  50. 

(2)  1  Bro.  C.  C.  384. 

(3)  See  anle,  Piety  v.  Stace,  vol.  iv.  G20 ;  Pocock  v.  Reddington,  v.  794,  and  the 
notes,  i.  90, 99,  294. 

(4)  1  Bro.  C.  C.  359. 

(5)  See  ante.  Seers  v.  Hind,  vol.  i.  294,  and  the  note ;  Piety  v.  Stace,  iv.  G20 ; 
Pocodi  V.  Reddington,  v.  794. 


62  GRIFFITHS   V.  WOOD.  [1805. 

want  of  an  answer,  upon  the  certificate  of  the  Six-Oerk,  that  the 
answer  appeared  by  his  book  to  be  duly  filed  ;  but  stating  specially 
the  circumstance  as  to  the  mis^ke  of  the  Plaintifi*'s  name.  The 
object  of  the  motion  was  to  bind  the  Defendant  by  the  representa- 
tion in  that  answer :  the  Defendant,  on  the  other  hand,  wishing  to 
take  advantage  of  the  mistake,  to  correct  a  fact,  which  he  represent- 
ed to  be  by  mistake  incorrectly  stated  ;  for  which  purpose  he  had 
sworn,  and  tendered,  another  answer. 

Mr.  Roupell  in  support  of  the  Motion ;  Mr.  Thomson  for  the  De- 
fendant. 

The  Lord  Chancellor  [Eldon]. — ^This  is  a  singular  case.  The 
answer  now  put  in,  by  mistake  or  otherwise,  refers  to  a  cause  by  a 
title,  which  belongs  to  no  cause.  The  consequence  is,  it  is  no  an- 
swer ;  and  no  accusation  can  be  framed  upon  it.  The  Defendant, 
conceiving  there  is  some  mistake  in  that,  which  he  has  put 
[*  63]  in  as  an  answer,  insists,  that  he  has  a  right,  ^  if,  as  the 
Plaintiff  says,  an  answer  has  not  been  put  in,  to  put  in  such 
an  answer,  as  he  ought.  I  cannot  compel  him  to  swear  that,  which 
is  incapable  of  being  treated  as  a  ground  of  accusation  ;  not  being 
an  answer  to  any  bill,  appearing  on  the  file  of  the  Court.  The 
Plaintiff  must  either  say,  it  is  an  answer,  and  keep  it ;  or,  that  it  is 
not  an  answer ;  and  then  I  cannot  compel  the  Defendant  to  swear 
it.  There  are  many  instances  of  permitting  answers  to  be  taken  off 
the  file,  and  re-sworn,  where  there  was  a  mere  mistake  in  the 
name  (1)  ;  but,  where  the  defendant  himself  has  discovered,  that 
there  is  contained  in  it  what  is  false,  innocently,  according  to  his 
representation,  disputed  however  by  the  Plaintiff,  the  Court  cannot 
put  the  Defendant  in  a  worse  situation,  than  that,  in  which  they  find 
him  ;  ordering  him  to  do  an  act,  that  will  expose  him  to  an  indict- 
ment for  perjury.  It  is  not  necessary  for  the  Defendant  to  apply  to 
have  it  taken  off  the  file  ;  for  it  k  not  an  answer.  If  the  Six-Clerk 
certifies  to  me,  that  there  is  an  answer,  I  cannot  grant  a  sequestra- 
tion. The  effect  of  the  certificate  is,  that  there  is  no  answer :  but 
that  must  be  certified  to  me  in  the  ordinary  language.  Apply  to 
the  Six-Clerk  again. 

Mr.  RomiUy  (Amicus  Curia)  referred  to  a  case  of  an  answer  put 
in  by  a  wrong  title,  and  a  motion  to  have  it  taken  off  the  file,  and 
for  an  attachment ;  as,  though  no  answer,  it  would  prevent  putting 
in  an  answer. 

May  24ih.  Mr.  Thomson,  for  the  Defendant,  moved,  that  the  first 
answer  should  be  taken  off  the  file :  the  Six-Clerk,  in  consequence 

of  what  had  passed,  having  filed  the  second  answer. 
[•  64]  *  Mr.  Roupell,  for  the  Plaintiff,  objected  to  the  motion, 
on  the  ground,  that  the  Court  could  not  say,  this  was  not 
_^ •■ 

(I)  So  for  other  mistakes  in  the  title :  Ptders  v.  Thompsfniy  Coop.  S49;  Cope  v. 
Parry,  fVhUe  v.  Godbold,  1  Madd.  83, 969. 
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an  aoswer  to  a  bill  by  some  person  of  that  name ;  and  having  once 
become  a  record  of  the  Court,  it  must  remain. 

The  Lord  Chancellor  [Eldon]  said,  he  would  make  the  Order ; 
not  calling  it  an  answer,  which  it  could  not  be  considered  ;  but  giv- 
ing it  some  other  description ;  as,  a  paper-writing,  purporting  to  t^e 
an  answer.  

Sex,  anUf  the  note  to  JamingB  v.  Merfan  Coil^^  8  V.  79. 


SKIPWITH  V.  SHIRLEY. 
[Rolls.— 1805,  June  1.] 

Decree  for  nusing  money  under  a  deed  of  appointment ;  though  the  only  eopy 
produced  appeared  not  executed ;  upon  recitals  of  it  in  two  settlements,  as  a 
subsisting  effectual  deed,  and  evidence  from  the  books  of  a  deceased  SoUcit^ 
of  charges  for  the  preparation  and  execution  of  it 

Bt  a  settlement,  executed  in  December,  1749,  upon  the  marriage 
of  the  Honorable  George  Shirley  and  Mary  Sturt,  one  fourth  part 
of  a  moiety  of  estates  in  Ireland  was  limited  to  the  use  of  trustees, 
their  executors,  &c.  for  the  term  of  1000  years ;  upoq  trust  in  case 
George  Shirley  should  have  a  son  and  other  children  by  Mary  Sturt, 
and  should  by  deed,  executed  in  his  life-time  in  the  presence  of  two 
or  more  credible  witnesses,  or  by  his  Will,  executed  in  the  presence 
of  three  credible  witnesses,  direct  and  appoint  apy  sum  or  sums  of 
money,  not  exceeding  in  the  whole  the  sum  of  6000/.,  to  be  raised 
out  of  the  said  premises,  and  paid  to  and  amongst  such  younger 
children  by  way  of  addition  to  their  portions,  then  and  in  such  case 
the  trustees,  or  the  survivor,  &c.y  should  raise  and  pay  such  sum  or 
sums,  according  to  the  appointment,  d^^c. 

George  Shirley  died  upon  the  22d  of  October,  1787,  leaving  his 
widow  surviving  and  four  children ;  George  Shirley,  Evelyn  Shirley, 
Selina  Shipwith,  and  Mary  Leigh.  George  Shirley,  the  son,  died 
in  1793;  Mary  Shirley,  the  widow,  in  August,  1800. 

The  Bill  was  filed  by  Selina  *  Skipwith,  widow,  and  [*  65] 
John  Leigh  and  Mary,  his  wife  ;  suggesting,  that  an  ap- 
pointment had  been  made  by  indenture,  dated  the  5th  of  July,  1780, 
duly  executed  by  their  father  according  to  the  settlement,  in  the  fol* 
lowing  proportions  ;  viz.  2500/.  to  each  of  the  plaintiffs,  Selina  Skip- 
with, and  Mary  Leigh  ;  and  1000/.  to  his  younger  son,  the  Defend- 
ant, Evelyn  Shirley ;  and  praying,  that  the  Plaintiffs  may  be  de- 
clared entitled  to  the  two  several  sums  of  2500/. ;  and  that  they 
may  be  raised  and  payed ;  insisting,  that,  if  the  original  indenture 
has  been  lost  or  mislaid,  or  cannot  now  be  produced,  yet  under  the 
circumstances  the  Plaintiffs  are  entitled  to  have  the  money  raised. 

The  bill  charged,  that  by  indentures  of  settlement,  dated  the  8th 

VOL.  XI.  4 


65  8KIPWITH   V.  8HIRLBT.  [1805. 

and  9th  of  April,  1785,  to  which  George  Shirley,  the  father,  was  a 
party,  the  said  fourth  part  of  a  moiety  of  the  said  estates  was  settled, 
subject  to  the  said  term  of  1000  years,  and  the  trusts  thereof,  among 
other  limitations,  to  the  use  of  George  Shirley,  the  son,  and  Evelyn 
Shirley,  and  their  issue  respectively ;  that  the  deed  of  appointment, 
or  some  copy  or  draft  thereof,  is  in  the  custody  of  the  defendant 
Evelyn  Shirley ;  that  it  was  prepared  by  Thomas  Goostrey,  one  of 
the  parties  to  the  settlement  of  the  9th  of  April,  1785  ;~and  that 
there  are  several  entries  and  charges  in  his  books,  and  some  of  them 
in  his  own  hand-writing,  for  drawing  the  said  indenture  of  appoint- 
ment, and  attending  the  execution-  thereof,  and  otherwise  relating 
thereto ;  that  the  said  indenture  of  appointment  was  actually  recited 
as  a  subsisting  and  effectual  deed  in  the  settlement  of  April,  1785  ; 
that  in  the  settlement,  on  the  marriage  of  the  Plaintiff,  Selina  Skip- 
with,  dated  the  6th  of  September,  1785,  to  which  George  Shirley, 
the  father,  was  a  party,  is  contained  the  following  recital :  ^'And 
whereas  the  said  Selina  Shirley  is,  under  and  by  virtue  of  a 
[*  66]  certain  indenture,  bearing  date  ^  the  5th  day  of  July,  1780, 
and  made,  or  expressed  to  be  made,  between  the  said 
George  Shirley  of  the  one  part  and  Humphrey  Sturt,  Esq.  of  the 
other  part,  entided  after  the  several  deceases  of  the  said  George  Shir- 
ley and  Mary  his  wife  to  have  and  receive  the  sum  of  2500/.  as  and 
for  her  part  and  share  of  and  in  a  sum  of  6000Z.  which  by  the  set- 
tlement, made  previous  to  the  marriage  of  the  said  George  Shirley 
and  Mary  his  wife,  is  provided  for  the  portions  or  fortunes  of  the 
younger  sons  and  daughters  of  the  said  George  Shirley  by  the  said 
Mary  his  wife,  and  charged  upon  the  original  part  or  share  of  the 
said  Geoige  Shirley  of  and  in  the  said  hereditaments  and  premises 
in  the  said  kingdom  of  Ireland." 

The  answer  of  the  defendant  Evelyn  Shirley  admitted,  that  a  deed, 
purporting  to  be  such  an  appointyient,  as  stated  in  the  bill,  was  pre- 
pared and  engrossed  on  paper,  ready  for  execution,  although  never 
executed ;  and  which  engrossed  deed  is  in  the  Defendant's  custody  ; 
and  that  the  said  indenture  of  appointment  is  mentioned  or  recited 
as  a  subsisting  or  effectual  deed  in  the  settlement  of  April  1785 ;  and 
also  admited  the  recital  in  the  settlement  upon  the  marriage  of  the 
Plaintiff  Selina  Skipwith,  as  stated  in  the  bill,  an^that  Geoige  Shir- 
ley, the  father,  was  a  party  to  that  settlement. 

The  Plaintiffs  produced  evidence  of  the  following  entries  and 
charges  in  Mr  Goostrey's  books,  the  four  last  articles  in  his  hand-writ- 
ing, charged  to  George  Shirley  ; 

£     5.     d. 

"Attended  you  1st  July,  advising  on  the  power  of 
charging  and  appointing  6000Z.  on  your  share 

in  the  Irish  estate 0  13     4 

Draft  deed  of  appointment,  three  skins  .250 

[•67]  Fair  Copy  0  15     0 

Attending  your  settling  it        .         .         .068 

Engrossing 1100 
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Paid  for  paper  and  duty 0    5    6 

Attended  execution.  0  13    4 

It  being  thought  advisable  to  have  the  appointment 
of  the  share  registered  in  Ireland,  engrossing  an- 
other part  thereof,  parchment  and  duty         .         .096 
Attending  Mr.  Sweetman  with  the  deeds,  in  order 

to  their  being  carried  to,  and  registered  in  Ireland      0    6     8 
Paid  Mr.   Sweetman's  bill  of  fees  and  disburse- 
ments for  registering  the  same  in  Ireland.".         .     2  17     6 

The  same  witness  proved  a  paper-writing  in  his  possession,  pur- 
porting or  appearing  to  be  an  engrossment  or  a  copy  of  the  said 
indenture  of  appointment ;  but  which  paper  has  never  been  execut- 
ed by  any  of  the  parties  therein  named ;  and  which  came  into  the 
deponent's  possession  upon  the  decease  of  Goostrey  ;  who  was  em- 
ployed upon  both  the  settlement  of  1785,  and  was  with  the  deponent 
a  subscribing  witness  to  that  upon  the  marriage  of  the  Plaintiff  Se- 
lina  Skipwith,  and  a  party  to  the  former  one. 

Mr.  RomiUy  and  Mr.    Thomson  for  the  Plaintiffs. 

The  Master  op  the  Rolls,  [Sir  William  Grant],  under  these 
circumstances,  decreed  the  money  to  be  raised,  according  to  the 
prayer  of  the  bill  (1).  

The  principal  case  was  cited  in  Ward  v.  GcanwnSy  17  Vea.  140,  by  Lord  Eldon, 
who  made  an  analogous  decree  upon  similar  presumptive  evidence;  and  see 
Warrtn  v.  GreenviU,  2  Str.  1129 ;  GoodiiUe  v.  The  Duke  of  Oumdoa,  2  Burr.  1072. 
But,  tfiough  the  recitals  of  other  instruments,  and  the  entries  in  the  books  of  thf 
person  professionally  employed,  may  be  evidence  of  the  due  execution  of  a  deed, 
the  recital  in  one  instrument  of  the  contents  of  another  can  never  be  evidence 
against  Uiird  persons  who  were  parties  to  neither  (see  note  4  to  Dundas  v.  Dutens, 
1  V.  196) ;  or  who,  at  the  time  when  the  recited  instrument  was  executed  were 
infanti,  or  laboring  under  other  personal  disabilities,  although  they  have  been 
nominal  parties :  MUner  v.  Lord  Hartiooodj  17  Ves.  274. 


BAKER  V.  MELLISH.  [•68] 

[1805,  Mat  25;  June  15.] 

After  a  Demurrer  to  the  whole  bill  overruled,  the  Defendant  may  put  in  a  De- 
murrer, less  extended ;  but  not  without  leave  of  the  Court  (a). 
Demurrer  cannot,  as  a  plea  may,  be  good  in  part  and  bad  in  part,  [p.  70.] 
Though  strictly  by  a  Demurrer  to  the  whole  Bill,  allowed,  the  Bill  is  out  of  Court, 

fet  even  t^er  a  Bill  dismissed  by  Order  the  cause  has  been  set  on  foot  again. 

Admission  of  a  single  fact,  besides  the  denial  of  combination,  a  compliance  with 
the  terms  not  to  demur  alone,  [p.  73.] 

After  the  demurrer  in  this  cause  was  overruled  (2),  the  Defend- 
ant put  in  a  demurrer  and  answer  :  the  demurrer  going  to  so  much 

(1)  Ward  V.  GamonB^  poit,  vol.  xvii.  134. 

la)  A  demurrer  bad  in  part  is  bad  in  toto.    Kvypen  v.  Reform.  Dutch  Churdi, 
6  Faige,  Ch.  Rep.  571. 

(2)  JhUe,  Baker  v.  Mdli$h,  vol.  x.  544. 
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of  the  billal^sought  a  discovery  of  the  Defendant's  title.  A  motion 
was  maile  by  the  Plaintiff,  that  the  demurrer  and  answer  should  be 
taker^ff  the  file. 

^r.  HoUist  and  Mr.  Gregg,  for  the  Plaintiff,  in  support  of  the 
motion,  insisted,  that  after  a  demurrer  to  the  whole  bill  over-ruled 
the  Defendant  cannot  put  in  a  demurrer  to  part,  answering  the  rest ; 
citing  Bancroft  v.  Warden  (1),  Freelandv.  JohnBon  (2)  and  Hud- 
son V.  Huson  (3)  ;  in  which  the  Defendant  having  obtained  an  or- 
der for  time,  and  a  Commission  to  take  a  plea  or  answer,  the  Master 
of  the  Rolls,  when  informed,  that  a  demurrer  had  been  over-ruled, 
discharged  that  part  of  the  order,  that  gave  time  to  plead. 

Mr.  RomiUy  and  Mr.  Otren,  for  the  Defendant 

The  practice,  as  stated  by  the  Plaintiff,  does  not  appear  any  where 
except  in  a  passage  of  the  Practical  Register  ^4)  ;  referring  to  Ban* 
croft  V.  Warden :  Lord  Redesdale  stating  disUnctly,  that  after  a  de- 
murrer over-ruled,  a  new  defence  may  be  made  by  a  demurrer  less 
extended  (5).  Certainly  there  could  not  be  another  de- 
[*  69]  murrer  to  the  whole  bill,  except  *  ore  ienus  :  the  Court  not 
permitting  the  Defendant  to  take  time  for  that  purpose. 
Lord  Redesdale  must  have  been  aware  of  the  case  of  Hudson  v. 
Huson.  Upon  principle,  if  it  was  very  questionable,  whether  equi- 
table relief  could  be  administered,  and  upon  that  ground  a  demur- 
rer was  over-ruled,  and  the  interrogatory  was  calculated  to  draw 
from  the  Defendant  an  admission  of  a  charge  of  felony,  ought  the 
Defendant  to  be  precluded  from  refusing  to  answer  that,  on  the 
%round,  that  the  demurrer  for  want  of  equity  was  refused  ?  The 
rule,  that  there  shall  not  be  two  dilatories,  means,  that  the  Defend- 
ant shall  not  twice  refuse  to  answer  the  whole  bill.  This  is  a  much 
shorter  mode  of  obtaining  the  opinion  of  the  Court,  than  by  excep- 
tions. Lord  Redesdale  also  states  distinctly,  though  without  refer- 
ring to  authority,  that  after  a  plea  over-ruled  the  Defendant  may 
plead  again  (6).  In  Freeland  v.  Johnson  the  second  plea  was  co- 
extensive with  the  first ;  both  to  the  whole  bill.  In  substance  the 
release,  stated  account,  &c.  was  a  plea  to  the  whole  bill ;  for  the  an- 
swer was  in  support  of  the  plea :  merely  in  afilirmance  of  it,  and  a 
part  of  the  plea.  In  general  demurrers  are  treated  as  dilatories : 
please  not :  but,  though  a  demurrer  for  want  of  parties  is  properly  so 
considered,  a  demurrer,  going  to  the  point,  whether  there  is  to  be 
relief  in  this  Court  has  not  that  character.  If  a  demurrer  would 
clearly  lie  to  one  allegation,  is  the  rule  so  strict,  that  the  Defendant 
cannot  take  the  opinion  of  the  Court  upon  the  whole  merits  without 
waiving  that  objection  ?  There  is  no  way  of  having  judgment  upon 
that  point,  except  by  a  second  demurrer. 

(1)  2  Bro.  C.  C.  67 ;  2  Dick.  672. 

(2)  I  Anstr.  276 ;  2  Anstr.  407. 

(3)  MS.  cited  by  Mr.  Hollist  from  papers  of  Lord  Redesdale,  formerly  belonging 


to  Sir  T.  Sewell. 
(4)  Prac.  Reg.  by  Mr.  Wyatt,  166. 
5)  Mitf.  17. 
(6)  Mitf.  17. 
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The  Lord  Chancxllor  [Elbon]. — Do  you  go  to  this  extent,  that 
if  the  bill  asks  a  hundred  questions,  the  Defendant  may  demur,  first, 
to  the  whole;  then  to  ninety-nine;  then  to  ninety-eight;  and 
sood? 

For  the  Defetidani, — ^The  rule  is  limited  to  two  demurrers; 
and  the  Court  would  not  permit  the  Defendant  to  go  upon  each  ; 
desiring  the  Court  to  determine,  whether  it  was  the  same  as  the 
former. 

The  Lord  Chancellob  [Eldoit]. — ^The  question  is,  whether  the 
rule  is  not,  that  you  shall  not  demur  a  second  time  without  leave ; 
instead  of  discussing  upon  each  question,  whether  the  demurrer  is 
the  same.  I  understand  the  practice  to  be,  that,  if  you  demur  to 
the  whole  bill,  you  cannot,  except  ore  temUy  alter  that  state  of  the 
record  ;  that  a  demurrer  cannot,  as  a  plea  may,  be  good  in  part,  and 
bad  in  part  (1) ;  and  if  it  is  too  general,  it  must  be  over-ruled ; 
but  the  Court  has  a  jurisdiction,  if  a  fair  case  is  made,  to  give  leave 
to  amend  and  narrow  it,  upon  proper  terms ;  and  that  is  a  very  good 
guard  upon  the  practice.  There  is  a  wide  difference  between  that 
and  putting  the  Defendant  to  answer.  If  demurrer  after  demurrer 
can  be  permitted,  it  must  stop  somewhere ;  and  the  difficulty  is  to 
ascertain,  at  what  point.  A  demurrer  to  the  whole  bill  being  over- 
ruled, as  too  general,  there  is  nothing  in  the  judicial  opinion  of  the 
Court,  so  dehvered,  that  ascertains,  why  it  is  too  general;  and  sup- 
pose one  hundred  charges:  the  Defendant  may  speculate  upon 
ninety-nine.  A  second  time  he  may  be  told,  it  is  still  too  general ; 
and  then  he  may  try  ninety-eight,  and  answer  two.  Where  is  this 
to  stop ;  until  he  is  driven  to  the  single  charge,  to  which  the  demur- 
rer lies  ?  He  may  thus  upon  authority  from  time  to  time  keep  off 
the  issue,  or  the  application  of  process  for  want  of  an  an- 
swer. If  a  new  rule  is  to  be  made,  the  best  ^  seems  to  be,  [*  71] 
that,  where  a  demurrer  is  to  be  over-ruled  for  generality,  it 
depends  upon  the  leave  of  the  Court,  whether  the  Defendant  shall 
put  in  another  demurrer,  more  limited* 

For  the  Defendant. — ^The  proposition  is,  that  the  same  demurrer, 
upon  the  same  principle,  shall  not  be  twice  used ;  which  excludes 
the  mischief.  In  SeAy  v.  Selby  the  attempt  was  to  put  in  the  very 
same  demurrer  in  substance  a  second  time.  This  motion  ought  to 
have  been  to  expunge  the  demurrer ;  letting  the  answer  stand  (2). 

Mr.  HoUisty  in  reply. — ^In  Freehnd  v.  Johnson  (3)  the  decision 
was  upon  the  principle,  that  there  shall  not  be  two  dilatories ;  as  a 
second  plea ;  though  less  extensive ;  which  is  also  established  by  the 
other  cases.  The  objection,  that  the  bill  may  contain  something,  an 
answer  to  which  would  subject  him  to  penalties,  is  met  by  The  At- 
torney General  v.  Duplessis  (4)  ;  where  it  was  held,  that  the  Court, 

(1)  Ante,  vol.  viii.  403 ;  1  Ves.  205 ;  Bea.  Elem.  PI.  £q.  44. 

(2)  Ante,  Lansdowru  v.  ElderUmj  vol.  viii.  526;  Taylor  v.  MUner,  x.  444 ;  see 
the  note,  446. 

(3)  1  Aostr.  276 ;  2  Anstr.  407. 

(4)  Park.  144. 
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overruling  a  demurrer,  never  compels  the  Defendant  to  answer  any 
thing  of  that  kind. 

The  Lord  Chancellor  [Eldon]. — ^The  proposition,  stated  by 
Lord  Redesdale  (1),  is  directly  against  this  application.  Authority 
goes  no  farther  than  this  ;  that  after  a  demurrer  overruled  another 
demurrer,  the  same  both  in  form  and  substance,  cannot  be  put  in  ; 
and  the  reason  is  clear ;  for  that  is  no  more  than  calling  upon  the 
Court  to  rehear  the  former  judgment,  in  a  manner  contrary  to  the 
usual  form.  The  question  takes  a  different  shape,  when  it  is  put 
thus ;  whether  a  person,  demurring  to  the  whole  bill,  and 
[^  72]  not  availing  ^  himself  of  the  opportunity  he  has  to  demur 
ore  tentu  to  the  whole  bill  for  other  causes  (2),  can  put  in 
a  less  extended  demurrer ;  as  it  is  expressed  by  Lord  Redesdale ; 
and,  if  that  question  were  unprejudiced  by  decision,  the  better  rule 
would  be  that,  which  I  believe  is  the  rule,  that  the  Defendant  cannot 
do  that  without  leave  of  the  Court.  There  is  no  doubt,  it  is  compe- 
tent to  the  Court  to  give  leave.  It  is  frequently  said  in  the  books, 
that,  when  a  demurrer  to  the  whole  bill  is  allowed,  the  bill  is  out  of 
Court ;  and  the  Plaintiff  must  begin  Bgain  (3).  Strictly  speaking,  that 
is  the  principle.  But  I  know  many  instances,  where,  after  a  bill 
dismissed  by  order  it  has  been  considered  in  the  discretion  of  the 
Court  to  set  the  cause  on  'foot' again.  That  is  an  express  judgment 
of  the  Court ;  which  ought  to  have  its  effect;  and  yet  in  such  a  case 
the  Court  has  interfered.  But  you  are  not  put  to  that  in  this  in- 
stance ;  for  the  question  is,  whether,  during  the  pendency  "of  the  ar- 
gument upon  a  demurrer,  and  before  judgment,  the  Court  can  say, 
the  demurrer  is  too  general ;  and,  if  more  confined,  it  would  be  good ; 
and  will,  for  the  sake  of  justice,  permit  the  Defendant  to  amend  the 
demurrer,  before  any  judgment  is  given  upon  it,  as  it  stands.  Why 
not  ?  The  Court  frequently  permits  the  Plaintiff  to  amend  the  bill 
in  such  a  stage  of  the  argument,  to  avoid  the  effect  of  a  demurrer  (4). 
Why  should  not  the  Defendant  have  leave  to  amend ;  when  the  de- 
murrer applies  to  part  of  the  bill  only  ?  That  rule  is  much  more 
wholesome  than  the  contrary ;  for  it  may  be  suggested,  that,  if  a 
demurrer  to  the  whole  bill,  consisting  of  twenty  questions,  is  over- 
ruled, it  may  be  tried  as  to  nineteen  ;  which,  though  not  a  very  hon- 
orable way  of  acting,  the  Court  has  no  right  to  prevent, 
[**  73]  if  the  law  admits  it ;  like  the  case  of  a  denial  of  *  combi- 
nation, with  an  admission,  that  A.  died  on  a  particular 
day  (5).  Consider  it  another  way :  not  supposing  demurrer  after 
demurrer,  in  that  manner ;  but,  that  the  Counsel  think  the  demurrer 
good  to  fifteen  of  the  twenty  questions ;  the  Judge,  upon  the  argu- 
ment, being  of  opinion,  that  it  is  good  to  five  only :  still  there  must 

(1)  Mitf.  17. 

(2)  .Mcj  PvU  V.  Price,  vol.  vi.  779. 

(3)  See  Smtih  v.  Bama,  1  Dick.  67 ;  lUoyd  v.  Locoing,  ante,  vol.  vi.  773. 

(4)  Mitf.  175,  3d  edit 

(5)  See  anU,  Tomkin  v.  Lethbridge,  Thomaa  v.  Lethbridge^  vol  ix.  178,  463 ; 
and  the  note,  viii.  527. 
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be  several  demurrers.  It  is  said,  the  Court  must  .always  judge, 
whether  the  demurrer  is  the  same ;  but  the  Court  may  be  called 
upon  repeatedly ;  and  the  inconvenience  of  submitting  that  question 
over  and  over  is  inevitable.  There  is  great  difference  between 
having  an  answer,  even  insufficient,  and  a  demurrer  to  part  of  the 
bill,  together  with  an  answer ;  in  which  case  the  sufficiency  of  the 
answer  cannot  be  questioned,  until  the  demurrer  is  disposed  of  (1)  ; 
and,  if  that  is  to  be  upon  several  arguments,  until  it  is  brought  down 
to  the  single  point,  upon  which  the  demurrer  lies,  the  rule  would  be 
most  mischievous.  The  inconvenience  on  the  other  hand  at  the 
utmost  is,  that  at  any  time  pending  the  argument  on  the  demurrer, 
and  before  the  judgment  is  got  into  a  complete  state,  even  upon  the 
opinion  of  the  Court  delivered,  the  question  may  be  submitted  to 
the  discretion  of  the  Court,  whether  they  will  allow  the  Defendant 
to  amend  the  demurrer ;  and  that  discretion  puts  the  Defendant  in 
the  situation,  in  which  it  is  just  to  place  him ;'  but  which  the  justice 
due  to  the  Plaintiff  requires  that  he  should  be  placed  in  as  soon  as 
possible.  As  to  particular  questions  upon  this  record,  the  De- 
fendant should  not  be  called  upon  to  answer ;  for  he  is  put  precisely 
in  the  same  situation  as  if  he  had  answered  ;  and,  notwithstanding 
a  demurrer  to  the  whole  bill  over-ruled,  the  Defendqpt  may  object 
to  answer  a  question ;  if  it  is  not  lawful  to  ask  it ;  and  may 
by  answer  protect  himself  from  answering  such  a  *ques-  [*'74] 
tion :  but  whether  he  should  be  in  that  situation,  is  a  very 
different  consideration ;  for,  if  he  says,  he  is  not  bound  to  answer, 
the  Plaintiff  may  immediately  contest  ^ith  hidi,  whether  he  has  suf- 
ficiently answered :  but  he  is  not  in  that  state,  if  at  liberty  to  demur 
again,  until  that  demurrer  is  disposed^f ;  and  then  the  question  as 
to  the  sufficiency  of  the  answer  upon  the  other  points  is  to  com- 
mence. 

Finding  this  question  not  settled  by  decision,  and  dicta  both 
ways,  the  best  opinion  I  can  form  is,  that  t^e  Defendant,  having 
demurred  to  the  whole  bill,  shall  not  demur  to  a  part  without 
leave  (2). 

June  Ibth.  A  Motion  was  made  by  the  Defendant  for  liberty  to 
demur  to  so  much  of  the  bill  as  sought  a  discovery  of  his  title. 

Mr.  RomiUy  and  Mr.  Owen,  in  support  of  the  Motion. — ^This  is  a 
distinct  ground  of  demurrer ;  that  a  Defendant  is  not  to  be  com- 
pelled to  discover  his  own  title ;  and  is  not  liable  to  the  objection  of 
the  practice,  as  stated  by -Lord  Redesdale  (3),  that  it  tends  to  incon- 
venience find  delay ;  which  clearly  is  not  the  object.     Is  not  a  De- 

(1)  ZKmdbn  .Ossumnce  v.  EaH  India  Comp.  3  P.  Will.  32a 

(2)  Neither  can  the  Defendant,  after  demurrer  overruled,  plead,  or  obtain  time 
to  answer,  except  by  special  application :  Jonet  v.  SaxbVt  stated  fiY>m  the  Regis- 
ter's Book,  1  Swanst  194,  note ;  Trim  v.  Baker,  1  Sim.  &  Stu.  469 ;  1  Turn.  253; 

-BowUy  V.  EcdcB,  1  Sim.  &  Stu.  511 ;  overruling  Gr^ik  v.  Wood,  I  Ves.  &  Bea. 
541. 

(3)  Mitf.  17. 
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fendant,  because  he  has  on  a  fair  ground  demurred  to  the  whole 
bill,  to  be  protected  from  answering  to  a  charge  of  felony  ? 
[*75]  *Mr.  HoHist  and  Mr.  Oregg,  for  the  Plaintifi;  object- 

ed, that  no  instance  of  this  application  was  produced ;  and 
insisted,  that  upon  the  opinion  of  Lord  Hardwicke,  in  Dormer  v. 
Foriesoie  (1),  and  Newman  v.  Godfrey  (2),  the  Defendant  might  by 
answer  protect  himself  from  answering  any  thing  improper. 

Mr.  RomiUyy  in  reply,  observed,  that  the  principle,  which  would, 
after  a  demurrer  over-ruled,  prevent  the  Defendant  demurring  to 
part  of  the  bill,  will  also  prevent  his  insisting  by  answer,  that  he 
should  not  answer  part,  according  to  Lord  Thurlow's  opinion  in 
Selby  v.  Selby :  the  objection,  that  there  are  two  dilatories,  occurring 
equally,  whether  by  answer  or  demurrer. 

The  Lord  Chancellor  [Eldon]. — ^The  question  is,  what  I  should 
have  done,  if  asked,  ipimediately  after  the  demurrer  was  over-ruled, 
to  permit  a  demurrer  as  to  part  only.  The  point,  whether  the  De- 
fendant, having  demurred  without  effect  to  the  whole  bill,  can  refuse 
to  answer  part,  is  very  different  from  the  point,  whether  a  Defend- 
ant, pnce  submitting  to  answer,  shall  answer  throughout ;  as  in 
Cookson  V.  Ellison  (3) ;  where,  Buck,  being  a  mere  witness,  and 
submitting  tA  consider  himself  as  a  Defendant,  the  question  was, 
whether  be  should  answer  the  whole.  Upon  those  cases  (4)  Lord 
Kenyon's  opinion  was,  that,  the  Defendant  having  answered  more 
than  was  necessary,  there  was  no  occasion,  that  he  should  answer 
farther.  The  opinion  of  Lord  Thurlow  was  different.  In  such  a 
case,  the  Plaintiff^Btating  himself  to  be  heir,  and  praying 
[*  76]  *  a  discovery,  it  has  sometimes  been  thought,  that  the  De- 
fendant, by  answer  denying,  that  he  was  heir,  need  not 
make  any  discovery  ;  and  sometimes  it  has  been  considered  other- 
wise"" ;  as  the  Defendapt  may  die,  and  the  discovery  be  lost. 

But  that  is  not  this  case ;  in  which  the  point  stands  thus :  wheth- 
er the  Plaintiff,  coming  for  relief  against  the  attornment  of  the  ten- 
ant, has  a  right  to  ask  the  person,  against  whom  he  brings  the  eject- 
ment, what  is  the  title,  upon  which  the  defence  is  to  be  made  ;  for 
that  is  the  substance  of  the  question.  The  proposition  appears  new 
to  me,  that  a  Plaintiff  has  a  right  to  come  here,  and  ask  the  other 
party,  how  he  means  to  defend  himself  at  law.  The  Plaintiff  must 
come  upon  his  own  case.  The  ground  is  quite  distinct,  and  of  very 
great  importance,  whether  the  Plaintiff,  merely  as  bringing  an  eject- 
ment, may  call  upon  the  Defendant,  against  whom  he  brings  it,  standing 
under  no  obligation  of  privity  or  conscience,  to  lay  before  a  Court 
of  Equity  the  state  of  his  title.  The  question  upon  the  whole  is, 
whether  it  is  as  convenient  to  justice  to  permit  this  demurrer  to  be 
argued,  as  to  over-rule  it,  and  make  the  Defendant  answer.     The 

(1)  2Atk.282;  see  page  284. 

(2)  2  Bro.  C.  C.  332. 

(3)  2  Bro.  C.  C.  2.52. 

(4)  See  antej  Jarcard  v.  Saunders,  vol.  ii.  454,  aod  the  note,  458 ;  Tcofhr  v. 
MUner,  onle,  41,  and  the  note,  42. 
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general  demurrer  stated  a  question  very  fit  for  the  consideraticMi  of 
the  Court  upon  demurrer;  and  integrity  was  exercised  in  the  whole. 
If  I  had  been  asked  for  leave  to  amend  the  demurrer  immediately,  I 
ought  to  have  given  leave.  It  is  therefore  reasonable  in  this  case, 
that  this  demurrer  should  be  argued:  the  parties  understanding, 
that,  if  over-ruled,  the  Court  is  to  give  such  directions  as  in  that 
stage  of  the  cause  and  under  these  circumstances  may  be  proper 
with  reference  to  the  time. 

The  Demurrer  was  allowed  by  consent,  without  argument. 

See,  ante  the  notes  to  5.  C,  10  V.  544. 


HERNE  V.  OGILVIE.  [•TT] 

[1805^  June  17.] 

Upon  a  Motion  to  discharge  an  Order  to  take  the  Bill  pro  confeBso  on  payment  of 
Costs  and  an  offer  to  put  in  an  Answer  the  Court  required  to  see,  what  Answer 
they  proposed  to  put  in  (a). 

Whether  the  application  should  be  for  leave  to  answer,  QiMere. 

An  order  had  been  obtained  in  the  usual  way  to  take  the  bill  pro 
canfesso.  A  motion  was  made  on  the  part  of  the  Defendant  to  dis- 
charge that  order  on  payment  of  costs. 

Mr.  tiariy  in  support  of  the  Motion,  referred  io^WiUiams  v.  Thomp- 
son (1)  ;  observing,  that  what  Lord  Thurlow  stated  was,  that,  where 
the  Defendant  puts  in  an  answer  after  the  order,  and  the  Plaintiff 
accepts  the  answer,  it  is  a  waiver  of  the  process :  not,  as  represented 
in  the  report,  where  '<  the  Plaintiff  takes  exceptions  to  it  (2)."  He 
said,  the  Defendant  was  willing  to  put  in  an  answer ;  excusing  the 
contempt ;  on  the  ground,  that  the  Defendant  was  unable  to  leave 
Holyrood  House. 

Mr.  Romittyy  for  the  Plaintiff,  opposed  the  Motion. 

The  Lord  Chancellor  [Eldon]. — ^This  is  the  first  application  of 
the  kind.  After  an  order  to  take  the  bill  pro  confesso  has  been  ob- 
tained, the  Defendant,  having  resisted  process  two  years,  an  applica- 
tion is  made,  not  only  upon  the  mere  payment  of  costs  to  dischai^e 
that  order ;  but  to  put  the  Plaintiff  to  the  peril  of  having  just  such 
an  answer  as  the  Defendant  shall  think  proper  to  give.  After  an 
order  to  take  the  bill  pro  confesso  has  been  obtained,  the  Court  will 
at  least  see  the  answer  you  propose  to  put  in. 

(a)  In  opening  a  decree  that  a  bill  be  taken  pro  confesso^  the  Court  will  impose 
equitable  terms  as  to  the  nature  of  the  defence  set  up.  Wager  v.  SUdU,  3  Paiffe, 
Ch.  Rep.  407.  p.       -^         .««^  «^ 

(1)  2  Bro.  C.  C.  279. 

(2)  This  was  stated  from  the  infonnstioh  of  Mr.  Hollist,  who  was  Coansel  in 
tiistcase. 
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It  was  then  suggested,  that  the  application  ought  to  be  for  leave 
to  answer. 

The  Lord  Chancellor  [Eldon]  said,  that  must  be  without  pre- 
judice to  the  Order  to  take  the  Bill  pro  confe9$o ;  and  directed, 
that  the  Defendant  should  communicate,  what  answer  he  proposed 
to  put  in. 

No  answer  was  put  in.  The  cause  was  set  down  at  the  Rolls  ; 
and  a  decree  was  made  :  the  Bill  being  taken  pro  confesso  (1). 


1.  As  to  the  course  of  proceedings  upon  taking  a  decree  pro  coi^esso,  see,  anUf 
the  notes  to  The  Momty- General  v.  Young,  3  Y.  209 ;  and  that  such  a  decree, 
like  every  other,  can  only  be  set  aside  by  some  direct  proceeding,  not  collaterally 
or  by  a  side  wind,  see  note  2  to  Lady  Qwan  v.  Pultenev,  2  V.  «544.  In  order  to 
prevent  a  bill  from  being  taken  pro  ctmfts9o,  the  defendant  should  not  only  have 
an  answer  upon  the  file,  but  also  a  receipt  for  the  costs  of  his  previous  contempt: 
Sidper  V.  JhfU,  11  Ves.  203;  though,  if  the  plaintiff  accept  the  answer  without 
insisting  on  nis  costs,  this  will  be  a  waiver  of  the  immediate  right  thereto :  Smith  v. 
BUifieU  2  Ves.  &  Beat  101 ;  Congt  v.  Ebers,  1  Mad.  532;  Anonymous  case,  15 
Ves.  175. 

2.  As  to  the  amount  of  security  for  costs  to  be  required  from  a  plaintiff  residing 
out  of  the  jurisdiction,  see  note  5  to  Green  v.  Chamock,  1  V.  396. 


BARKER  V.  GOODAIR. 
[1805,  JuwE  17.] 

Iif JUNCTION  against  proceeding  under  a  Foreign  Attachment,  by  a  joint  creditor, 
upon  a  separate  Commission  of  Bankruptcy,  overreaching  the  Attachment  by 
relation  to  the  Act  of  Bankruptcy  (a). 
Effect  of  the  relation  under  a  separate  Commission  of  Bankruptcy ;  making  the 
assignees  and  the  solvent  partner  tenants  in  conmion  from  the  date  of  the  Act 
of  Bankruptcy,  [p.  83.1 
Attachment  in  the  West  Indies  overreached  by  Bankruptcy,  [p.  83.] 
An  Elxecution  overreached  by  a  prior  Act  of  Bankruptcy,  [p.  84.] 
Execution  under  a  Judgment  by  a  separate  creditor  as  to  a  moiety :  whether  in 
equity  subject  to  the  partnership  account,  Qtuere  f    In  the  case  of  a  separate 
bankruptcy  Ebcecution  not  permitted,  even  by  a  joint  creditor :  but  the  joint 
effects  distributed,  even  in  die  absence  of  the  solvent  partner;  and  the  surplus 
applied  under  all  the  equities  subsisting  between  the  partners  themselves, 
[p.  85.] 
This  pursued,  in  some  degree,  though  very  tenderly,  in  the  administration  of  as- 
sets, [p.  85.] 

Cohen  and  Perigal  were  employed  by  Isaac  and  David  Vallery  to 
purchase  goods  at  a  sale  of  the  East  India  Company,  and  received 
the  usual  warrant  of  delivery  upon  payment  of  the  price  ;  and  the 

(1)  OgUvie  V.  Heme,  post,  598;  vol.  xiii.  563. 

(a)  The  interest  of  each  partner  is  his  share  of  the  surplus,  subject  to  all  the 
partnership  accounts ;  and,  that  interest  only  is  liable  to  the  execution  of  a  cred- 
itor. By  the  bankruptcy  of  one,  his  interest  is  devested,  and  vests  in  the  assignees, 
by  relation  to  the  act  of  bankruptcy.  DvUon  v.  Morrison,  1  Rose,  Cas.  in  Bank. 
213 ;  5.  C.  17  V.  193, 211 ;  Brtekwood  v.  MUer,  3  Merivale,  279 ;  /n  t«  WaiU, 
1  Jac.  &,  Walk.  585;  Ex  parte  Farlow,  1  Rom,  Cas.  in  Bank.  421 ;  CaiAM  v. 
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goods  being  intended  for  exportation,  the  Company  agreeably  to 
their  rules  retained  them  in  their  warehouses,  to  remain  there  until 
delivered  for  immediate  exportation. 

On  the  3d  of  January,  1805,  a  Commission  of  Bankruptcy  issued 
against  Isaac  Vallery ;  David  Vallery  being  out  of  the  jurisdiction. 
On  the  31st  of  December,  1804, 'a  foreign  attachment,  under  an 
action  in  the  Court  of  the  Lord  Mayor  of  London,  by  John  Goodair 
against  Isaac  and  David  Vallery,  for  a  debt  of  4452.,  was  served  on 
Cohen  and  Perigal ;  who  pleaded  the  general  issue  <<  nil  habent" 
Upon  the  trial,  before  the  Recorder  of  London,  the  Plaintiff  in  that 
action  obtained  a  verdict. 

The  bill  was  filed  by  the  assignees  under  the  Commission  of  Bank- 
ruptcy, and  Cohen  and  Perigal,  against  Goodair  and  the  ^ 
*East  India  Company;  praying,  that  Goodair  may  be  [*79] 
restrained  from  proceeding  upon  the  attachment  against 
the  goods ;  and  that  the  East  India  Company  may  be  restrained 
from  delivering  them  up.  The  bill  stated,  that  the  act  of  bankrupt- 
cy upon  which  the  Commission  issued,  was  committed  on  the  26th 
of  December,  1804. 

The  answer  of  Goodair  insisted,  that  Cohen  and  Perigal,  being  in 
possession  of  the  warrants,  had  the  power  and  disposition  over  the 
goods ;  that  the  judgment  of  the  Mayor's  Court  cannot  be  contro- 
verted in  this  Court ;  and  that,  the  goods  having  been  purchased  on 
the  joint  account  of  Isaac  and  David  Vallery,  the  Defendant  had  a 
right  to  attach  them  notwithstanding  any  act  of  bankruptcy  ;  which 
the  Defendant  did  not  admit  to  have  been  committed  prior  to  the 
attachment :  the  answer  ks  to  that  stating,  that  the  Defendant  does 
not  know,  &c.,  and  therefore  cannot  set  forth  as  to  his  belief  or 
otherwise,  whether  Isaac  Vallery  had  committed  an  act  of  bank- 
ruptcy. 

Mr.  RomiUy  and  Mr.  Thomson,  in  support  of  the  Motion  for  an 
Injunction. — ^It  is  very  doubtful,  whether  the  warrants  in  the  hands 
of  the  East  India  Company  could  be  attached ;  and,  whether  such 
an  attachment  would  give  a  right  to  seize  the  goods.  This  practice 
of  attaching  goods,  liable  to  a  Commission  of  Bankruptcy,  is  become 
very  prevalent.  Almost  all  the  property  of  these  partners  is  joint ; 
and  there  are  no  other  means  of  obtaining  a  distribution,  except  by 
a  Commission  of  Bankruptcy  against  him,  who  is  in  this  country. 
The  act  of  bankruptcy^  upon  which  the  Commission  stands,  was 
committed  on  the  26th  of  December,  upon  which  the  as- 
signees are  entitled  to  the  *  interference  of  the  Court.  [*  80] 
The  two  Statutes  of  King  James  (1),  vesting  the  property 
in  the  assignees,  though  not  expressly  applying  to  partnership,  must 
be  considered  as  applying  to  bankrupts  of  every  description.     The 

Ongary,  1  Price,  119-130;  S.  C.  2  Rose,  Cas.  in  Bank.  149;  Ex  parU  Peake, 

1  Ittadd.  Ch.  Rep.  a58;  Ex  parte  Rtj^jfin,  6  V.  126;  Ram  on  Law  pf  Assets,  7^ 
d  Kq, ;  Ex  parte  Rotdandson,  1  Rose,  Cas.  in  Bank.  419 ;  Camphdl  v.  MiUUttj 

2  SwaiMton,  551-575 ;  Egberts  v.  ffood,  3  Paige,  Ch.  Rep.  517. 
(1)  Stat  1  Jam.  L  c.  1^  s.  13;  Stat  21  Jam.  L  c.  19,  s.  9. 
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former  of  those  statutes  enacts  expressly,  that  no  person  shall  obtain 
the  effects  by  attachment  in  the  Mayor's  Court :  the  other,  that  no 
judgment  in  the  Mayor's  Court  shall  have  that  effect ;  unless  execution 
has  followed  ;  as  a  common  law  judgment  without  execution  does 
not  supersede  the  right  of  the  assignees.  A  Commission  of  Bank- 
ruptcy has  been  called  a  Statute  Execution.  The  property  being 
vested  in  a  third  person,  the  foundation  of  the  jurisdiction  of  the 
Mayor's  Court  fails.  There  is  no  mode,  in  which  such  a  judgment  can 
be  reviewed,  or  the  effect  of  it  suspended,  except  by  this  applicfition ; 
the  appeal  being  confined  to  error  upon  the  record ;  and  it  would  be 
anomalous,  that  the  Mayor's  local  jurisdiction,  for  the  convenience 
of  the  citizens,  should  operate  upon  the  rights  of  other  persons,  and 
to  such  aq  extent.  This  application  stands,  not  only  upon  the  gen- 
eral principles,  on  which  this  Court  interferes  against  abuse  of  the 
judgment  of  another  Court,  but  also  upon  the  particular  jurisdiction 
in  bankruptcy.  The  effect  of  refusing  to  interpose  will  be  a  race  by 
creditors,  to  find  the  property,  and  get  it  in  the  Mayor's  Court.  That 
jurisdiction  could  not  be  intended  to  go  to  this  extent.  The  course 
of  the  proceeding  is  an  action  of  debt  in  the  first  instance  against 
the  debtor.  The  return  to  the  process  is,  that  he  is  not  to  be  found ; 
or,  that  there  is  no  property  directly  in  his  possession.  Upon  that 
the  attachment  issues ;  surmising,  that  there  is  property  of  him  in 
the  hands  of  A. ;  who  is  served  ;  and  the  only  issue  he  can  tender 

is,  that  he  has  not  such  property  in  his  possession.  If  the 
['^Sl]       garnishee  cannot  tender  that  issue,  though  he  may  *  have 

no  concern  with  the  original  debt,  the  result  is  a  judg- 
ment against  him  upon  a  verdict ;  by  which  the  property  in  his 
hands  is  bound.  But  he  may  give  bail  for  the  debt,  not  merely  for 
appearance  ;  and  even  though  the  property  in  his  hands  may  prove 
not  to  be  equal  to  the  debt.  The  effect  of  allowing  this  will  be  a 
subversion  of  the  whole  Bankrupt  Law. 

The  Attorney  General  [Hon.  Spencer  Perceval]^  Mr.  CooJcey  and 
Mr.  Bolland,  for  the  Defendant  Goodair. — The  question  is,  whether 
this  Defendant,  who  has  by  the  effect  of  an  attachment  obtained 
possession  of  partnership  property,  for  the  purpose  of  satisfying  his 
joint  debt,  can  be  compelled  to  relinquish  the  benefit  of  that,  and 
to  deliver  up  the  property  to  the  assignees  under  a  Commission  of 
Lankruptcy  against  the  partner.  There  is  no  principle  for  that.  It 
is  very  difficult  for  this  Court  to  relieve  upon  the  ground  of  an  erro- 
neous judgment  in  the  Mayor's  Court.  Error  in  that  Court  must  be 
cured  in  the  regular  course.  There  is  a  Court  of  Appeal,  appointed 
by  Commission  under  the  Great  Seal ;  and  an  appeal  from  that 
Court  lies  to  the  House  of  Lords  (1).  A  bill  of  exceptions  may  be 
tendered,  to  bring  error  upon  the  record.  Your  Lordsh^)  can  no 
more  interfere  with  the  Mayor's  Court  than  you  can  review  a  pro- 
ceeding in  any  Court  in  Westminster  Hall.  The  objection,  that  the 
attachment  has  issued  against  the  party,  having  the  warrant  only,  not 

(1)  See  Emenon  on  the  City  Courts. 
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the  goods,  may  be  taken  upon  the  plea  in  the  Mayor's  Court  '^  Nil 
kabet"  This  is  not  the  first  application  of  this  kind.  In  Brisiow  v. 
Potts  {I)  the  same  objection  was  urged  by  assignees  of 

*  a  bankrupt ;  and  the  injunction  was  refused  upon  the  [*  82] 
ground,  that,  as  only  one  partner  was  a  bankrupt,  the  at- 
tachment was  not  affected  by  his  bankruptcy :  the  whole  joint  prop- 
erty being  liable  to  the  joint  debts,  the  attachment  must  therefore 
remain.  The  attachment  lays  hold  of  the  property  in  the  same  man- 
ner as  an  execution  at  law  ;  and  in  that  case  the  right  depends  upon 
an  account ;  which  must  be  taken  in  a  suit,  in  which  the  other  part- 
ner is  a  party ;  and  cannot  possibly  be  taken  in  his  absence  (2). 
That  objection,  that  the  only  right  of  the  assignees  is  subject  to  the 
account,  ought  to  have  been  made  in  the  Court  below.  The  answer 
does  not  adinit,  that  an  act  of  bankruptcy  was  committed  previously 
to  the  attachment. 

Mr.  RomiUy,  in  reply. — ^Upon  the  only  difficulty,  as  to  the  juris- 
diction to  interpose  against  a  judgmeiit  upon  a  legal  question,  the 
case  of  Bristow  v.  Potts  is  a  direct  authority  ;  which  went  upon  the 
ground,  admitting  the  jurisdiction,  that  the  Plaintiffs  were  not  entitled 
to  the  injunction.  The  assignees  could  not  make  themselves  parties 
to  the  cause  in  the  Mayor's  Court :  if  they  could,  they  could  do 
nothing  but  dispute  the  validity  of  the  debt.  The  answer  has  no 
such  denial  of  the  bankruptcy  as  will  prevent  its  being 

*  considered  established  for  this  purpose.  If  the  want  of  [*83] 
admission  by  the  answer  could  be  carried  to  such  an  ex- 
tent, an  injunction,  could  never  be  obtained.  At  least  the  Defendant 
ought  to  pledge  his  conscience  thus  far  ;  that  he  does  not  believe 
an  act  of  bankruptcy  was  committed.  The  attachment  cannot  have 
the  effect  of  destroying  all  liens ;  and  the  assignees,  as  against  the 
solvent  partner,  have,  notwithstanding  the  tenancy  in  common,  a 
lien  upon  the  whole  property,  until  all  the  accounts  are  wound  up. 
But  the  injunction  is  sought,  not  in  respect  of  any  lien,  but  upon  the 
principle,  that  *the  property  ought  to  be  administered  among  the 
creditors  in  consequence  of  the  bankruptcy. 

The  Ix»rd  Chancellor  [Eldon]. — ^This  case  involves  several 
very  material  questions,  that  I  should  be  unwilling  to  dispose  of 
upon  motion.  The  issue  in  the  Mayor's  Court  asserts,  that  these 
garnishees  had  in  their  hands  joint  property  of  Isaac  and  David  Val- 
lery.  The  answer  to  that  is  that  one  of  the  partners  committed  an 
act  of  bankruptcy,  previous  to  the  action  and  attachment ;  upon 

(1)  2dth  Jan.  1801,  in  Chanceiv,  befoie  Iiord  Loughboroagh.  James  and  John 
Fletcher  were  merchants  in  London,  in  partnership.  In  the  latter  part  of  the  year 
1799  James  Fletcher  deposited  goods  -with  Potts  and  Co. ;  upon  which  they  ad-^ 
vanced  money ;  but  not  to  the  value.  James  Fletcher  had  committed  an  act  of 
bankruptcy  in  November  1799.  In  March  1800  he  stopped  payment ;  and  the 
Commission  issued.  Upon  the  17th  of  March,  1800,  the  Attachment  was  obtained 
by  a  joint  creditor ;  who  upon  a  plea  of  the  general  issue  obtained  a  verdict 
llie  Bill  was  filed  by  the  assignees ;  and  a  motion  for  an  Injunction  was  refused 
by  the  Lord  Chancellor. 

(2)  See  Tensor  v.  FiddBf  anie^  vol.  iv.  396 ;  pott,  zv.  559,  in  the  note. 
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which  a  commission  issued ;  and  the  opinion  of.  the  Recorder  was, 
that  the  bankruptcy  did  not  stand  in  the  way  of  a  direction  to  the 
Jury  to  find,  that  the  plea  was  not  true.  Clearly  those  circum- 
stances would  not  justify  the  statement,  that  the  plea  was  true ;  for, 
if  the  act  of  bankruptcy  was  committed,  before  that  assertion  was 
made  upon  the  record,  as  the  Commission  has  relation  to  the  act  of 
bankruptcy,  the  property  from  the  date  of  the  act  of  bankruptcy  is  the 
property  of  the  solvent  partner  and  the  assignees.  The  law  is  clear, 
that  the  Commission  has  relation  to  the  act  of  bankruptcy ;  and  all 

the  property  vests  by  relation  from  that  time.  That  prin- 
[*  84]       ciple  is  directly  asserted  ^^  in  a  case  of  attachment  in  the 

West  Indies ;  which  for  a  long  time  was  thought  not  to  be 
affected  by  a  Coihmission  of  Bankruptcy  here.  I  first  raised  the 
point ;  which  depends  upon  that  principle  ;  not  upon  the  words  of 
the  Acts  of  Parliament.  But  what  the  proceeding  by  attachment 
would  justify ;  whether,  if  the  property,  asserted  to  be  the  joint  prop- 
erty of  the  two,  turns  out  not  to  be  so,  but  to  have  become  the 
property  of  one  and  the  assignees  of  another,  the  proceeding  in  at- 
tachment would  permit  the  creditor  to  say,  though  his  assertion  was 
falsified,  yet  he  was  entitled  to  his  debt  out  of  the  interest,  remain- 
ing in  the  partner,  his  debtor,  I  cannot  now  determine.  Upon  the 
principles  of  strict  law  it  is  not  true,  that  property  is  the  joint  prop- 
erty of  these  two  persons,  which  is  the  property  of  one  of  them, 
and  of  the  assignees  of  the  other.  This  question  is  not  merely 
between  the  garnishee  and  the  attaching  creditor.  If  it  was, 
and  the  garnishee  had  no  interest,  clothing  the  other  with  the 
character  of  a  joint  creditor,  I  do  not  see  how  I  could  deal  with 
it ;  for  a  proceeding  of  this  Court  is  binding  upon  me  as  much  as  a 
proceeding  of  the  Court  of  King's  Bench ;  but  not  more  binding. 
Suppose  then  both  parties  were  bankrupts ;  and,  the  garnishee 
pleading,  that  this  was  not  the  property  of  the  two  persons,  the  ver- 
dict was,  that  it  was  their  property ;  and  upon  that  the  creditor  got 
the  property,  or  the  value  of  it :  if  a  Commission  then  existed,  or 
was  afterwards  taken  out,  the  effect  of  the  attachment  would  be  de- 
feated ;  upon  the  same  doctrine,  that  from  the  date  of  that  prior  act 
of  bankruptcy  the  property  ceased  to  belong  to  the  bankrupts ;  and 
by  relation  to  that  prior  act  of  bankruptcy  belonged  to  the  assignees. 
So  an  execution  after  an  act  of  bankruptcy  committed  is  no  bar  to 

the  assignees  recovering  the  property  (1). 
[*  85]  ^  The  distinction  of  this  case  is,  that  both  the  parties 

are  not  bankrupts.  The  questions  upon  that  are,  What 
was  the  interest  of  the  assignees  ?  and  what  interest  could  they  have 
asserted,  if  no  such  proceeding  by  attachment  had  taken  place : 
then,  what  difference  as  against  them  that  proceeding  makes? 
When  one  partner  becomes  a  bankrupt,  his  interest  in  the  partner- 
ship property  is  vested  in  his  assignees  ;  and,  according  to  the  doc- 
trine of  this  Court,  perhaps  with  equities  in  them,  vastly  beyond 
what  tenants  in  common  have,  where  no  bankruptcy  has  occurred. 


{I)  Ex  fKorU  Dobree,  onte,^  vol.  viii.  83. 
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In  the  case  of  a  judgment  by  a  separate  creditor,  both  the  partners 
being  solvent,  it  has  been  held,  that  the  creditor  may  take  by  execu- 
tion a  moiety  of  a  chattel ;  though  he  is  only  a  separate  creditor.  A 
great  variety  of  difficulties  occur  as  to  that ;  whether  it  stands  in 
equity  as  at  law.  It  is  clear,  a  partner  holds  a  chattel  with  his  part- 
ner, subject  to  all  the  equities  that  partner  has  upon  it.  A  question 
has  often  occurred,  whether  a  separate  creditor,  taking  a  moiety  of 
the  chattel  in  execution,  is  in  the  same  circumstances ;  viz  that  he 
may  call  for  a  sale  of  that  chattel;  and  divide  the  money:  or, 
whether  this  Court  would  force  upon  him  the  whole  account  of  the 
partnership ;  permitting  him  to  take  only  that  interest,  which  the 
partner,  his  debtor,  would  have  been  entitled  to,  after  the  account  (1). 
But  we  have  gone  much  greater  lengths  in  bankruptcy  as  to  that ; 
and  even  in  the  absence  of  the  other  partner.  In  bankruptcy,  after 
one  partner  had  become  a  bankrupt,  I  do  not  recollect,  that  a  joint 
creditor  was  ever  permitted  to  bring  an  action,  and  by  exe- 
cution fasten  upon  a  moiety  of  the  effects.  On  the  *  con-  [*  86] 
trary,  in  the  absence  of  the  solvent  partner,  if,  for  instance 
he  was  at  Lisbon,  we  say,  the  assignees  shall  take  the  joint  prop- 
erty ;  and  deal  with  it,  as  the  partner  himself  ought  to  have  dealt 
with  it ;  paying  all  the  joint  creditors  equally,  as  far  as  the  joint 
property  goes ;  and  applying  the  surplus,  if  any,  under  all  the  equi- 
ties subsisting  between  the  partners  themselves  (2).  This  is  done 
here  every  day;  though  how  it  originally  became  law  I  do  not  know. 
We  have  in  some  degree  pursued  it  in  the  administration  of  assefs ; 
though  very  tenderly.  , 

It  is  clear  then,  the  proceeding  in  the  Mayor's  Court  can  never 
bind  the  assignees ;  who  were  not  parties ;  nor  this  Court,  inquir- 
ingp  what  is  the  interest  of  the  assignees  in  these  chattels.  By  law 
they  are  tenants  in  common  of  this  part  of  the  property  from  the 
date  of  the  act  of  bankruptcy ;  and,  thus  putting  it,  if  the  attach- 
ment is  good  against  the  garnishees  in  respect  of  that  interest,  which 
these  individuals  had,  it  is  good  only  in  respe(5t  of  that  interest, 
which  was  the  interest  of  both  or  one  of  these  individuals.  Both 
had  not  the  interest  after  the  bankruptcy ;  for  the  bankrupt's  inter- 
est was  in  his  assignees  by  relation ;  and,  if  notwithstanding  the 
plea  is  not  strictly  true  in  law,  and  the  interest  of  a  solvent  partner 
would  belong  to  the  attaching  creditor,  it  could  carry  only  one  moi- 
ety. If  that  is  so,  how  does  the  attachment  give  the  whole  to  the 
attaching  creditor,  with  a  right  to  convert  the  whole  into  money,  and 
apply  one  part  to  himself,  the  other  to  the  assignees  ?  That  is  a 
question,  which,  if  he  were  a  separate  creditor  of  that  partner,  would 
fill!  within  the  cases,  to  which  I  have  alluded.  He  is  said  to  be  a 
joint  creditor  of  the  partners ;  and  it  may  be  urged,  as  in 
Brisiow  v.  Potts,  that  the  *  assignees  could  not  take  the  [*87] 
property  from  the  joint  creditors ;  as,  the  joint  effects  be- 

(1)  See  anU,  Taylor  v.  ISdds,  vol.  iv.  396 ;  post,  xv.  559,  in  the  note ;  Young 
y,  KeiMy,  xv.  557. 

(2)  Hankey  v.  OarraUj  3  Bio.  C.  C.  457 ;  anUj  vol.  i.  336 ;  see  the  note,  Sd9. 
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ing  applied  first  to  the  joint  creditors,  the  assignees,  being  entitled 
only  to  the  interest  of  one  partner,  after  the  partnership  demands 
are  satisfied,  could  not  claim  any  thing,  as  separate  estate,  until  all 
the  joint  debts  are  paid. 

This  is  a  question  not  only  between  this  creditor  and  the  assignees, 
but  between  this  joint  creditor  and.^ll  the  other  joint  creditors; 
who  would  be  entitled  to  demand  the  application  of  the  joint  estate 
rateably  among  them.  The  assignees,  notwithstanding  the  judgment 
in  the  Court  below,  being  tenants  in  common  of  these  chattels,  and 
having  a  right  to  an  application  as  between  themselves  and  others,  as 
partnership  property  is  to  be  applied,  subject  to  some  arrangement,  to 
give  an  opportunity  of  having  all  these  questions  decided,  I  must  put 
some  check  upon  this  proceeding ;  to  the  extent  of  enabling  this  Court 
to  decide,  how  among  all  these  persons  these  chattels  are  to  be  applied. 
As  the  property,  I  understand,  must  be  exported,  the  proper  course 
at  present  is  to  order  that  it  shall  be  exported  and  sold ;  and  the 
money  produced  by  the  sale  brought  into  Court,  subject  to  the  ques- 
tions in  this  cause  (1).  

1.  The  doctrine  l&id  down  in  the  principal  case,  that  an  execution,  ajUr  on  od 
of  bankruptcy  committed,  is  no  bar  to  the  recovery  of  the  proper^  so  taken  in 
execution  by  the  assignees,  must  now  be  qualified  by  the  provision  of  the  Slst  sect, 
of  the  statute  of  6  Geo.  IV.  c.  16,  which  enacts,  that  all  executions  and  attach- 
ments against  the  lands  or  chattels  of  a  bankrupt  shall  be  valid,  if  60110  Jide  levied 
and  executed  more  than  two  months  before  the  issuing  of  the  commission  of  bank- 
ruptcy, provided  the  person  at  whose  suit  such  execution  or  attachment  issued  had 
not  at  that  time  notice  of  any  prior  act  of  bankruptcy  committed  by  his  debtor ; 
and  see  the  principal  case  commented  on  in  DuUon  v.  Morrimm,  17  Yes.  902,  and 
in  Bridtufood  v.  MUUr,  3  Meriv.  281. 

2.  As  to  the  application  of  joint  or  separate  estate,  to  the  dischu^  of  joint  or 
separate  demands,  see  anie^  notes  3,  4,  to  Hankty  v.  GarraU^  1  V.  2S6 ;  and  with 
respect  to  the  difficulty  which  attends  a  legal  execution  against  paitnerdiip  efie^ts, 
see  note  5  to  LytUr  v.  DoUandy  1  V.  431. 

3.  In  what  cases  attachment  of  a  bankrupt's  effects  abroad,  or  in  the  Lord  Mayor's 
Court,  will  be  overreached  by  the  commission  of  bankruptcy,  see  the  note  to  Ex 
parte  D*Obree,  8  V.  82. 

(1)  Pod,  vol.  xvii.  202. 
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BERRY  V.  USHER. 

[Rolls.— 1805,  Junk  17, 18.] 

Deyise  of  real  estate,  to  be  sold.  The  object  being  a  provision  for  legacies,  not 
an  absolute  conversion  to  all  intents,  a  resulting  trust  for  the  heir  at  law  as  to 
the  surplus ;  which  was  not  affected  by  the  appointment  of  ^residoaiy  exec- 
utor." 

Executor  a  trustee  in  respect  of  a  debt  due  by  him  to  the  testator  fa). 

Plain  words  of  gift  or  necessary  implication  are  required  to  disiimerit  an  heir  at 
law,  [p.  92.] 

James  Plomeu  by  his  Will,  as  to  all  his  freehold  messuages,  lands, 
&c.  and  all  other  his  worldly  estate,  both  real  and  per* 
sonal,  gave,  devised,  and  ^  bequeathed,  the  same  to  John  .[*  86] 
Usher,  upon  trust,  and  upon  the  several  uses,  &c.  after 
mentioned ;  viz.  the  rents  and  profits  of  the  whole  of  his  freehold 
messuages,  lands,  and  tenements,  and  the  interest  of  all  his  personal 
estate,  to  be  paid  to  Susannah  Berry  for  the  term  of  her  natural  life, 
after  payment  of  his  debts,  legacies,  &c.  and  from  and  after  her  de- 
cease he  willed  and  devised,  that  John  Usher,  his  executors  or  ad- 
ministrators, should,  as  soon  as  conveniently  might  be,  either  by 
public  auction  or  private  contract,  sell  and  dispose  of  all  and  singu- 
lar his  freehold  messuages,  lands,  tenements,  and  hereditaments,  and 
personal  estate  and  efiects ;  and  from  the  moneys  arising  therefrom 
in  the  first  place  the  testator  gave  and  bequeathed  to  his  great  niece 
Ann  Berry  lOOOZ.,  to  be  paid  to  her  by  his  said  executor  for  her  sep- 
arate use :  but,  in  case  she  should  die  before  Susannah  Berry,  he 
directed,  that  his  said  executor  should  pay  and  divide  said  1000/. 
equally  between  all  the  children  of  Ann  Berry  (excepting  Elizabeth, 
her  then  only  child)  t)iat  should  be  living  at  the  death  of  Susannah, 
when  they  should  attain  their  respective  ages  of  twenty-one  years. 
He  gave  to  Elizabeth  Berry  lOOZ.  when  she  should  attain  twenty- 
one  ;  and  in  the  mean  time  directed  that  his  said  executor  should 
pay  the  interest  for  her' maintenance.  He  gave  and  bequeathed,  to 
his  nephew  Joseph  Jefieris  the  interest  of  500/.,  and  to  his  great 
niece  Susannah  Jefferis  the  interest  of  500/.  for  the  term  of  her  nat- 
ural life,  to  commence  immediately  after  the  decease  of  Susannah 
Berry  ;  and  he  gave  and  bequeathed  to  the  said  John  Usher  200/. ; 
upon  trust  to  pay  the  same  to  the  treasurer  for  the  time  being  of 
the  Bristol  Infirmary  within  twelve  months  after  the  testator's  de- 
cease ;  which  sum  he  thereby  charged  upon  his  personal  estate ;  and 
desired,  it  might  be  applied  to  the  charitable  U9es  of  the  said  infirm- 
ary; and  the  testator  did  thereby  nominate,  constitute, 
and  appoint,  Susannah  Berry  and  John  Usher  to  ^  be  joint  [^  89] 
residuary  executrix  and  executor  of  his  said  Will. 

By  a  codicil,  reciting  the  bequest  of  200/.  to  the  treasurer  of  the 

(a)  A  debt  due  by  an  adminirtrator  to  his  intestate^*  eststs  is  assetB  in  his  hands. 
SMI  V.  Schroder,  1  BaL  £q.  334. 
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Bristol  Infirmary,  the  testator  revoked  and  made  void  the  gift  or  di- 
rection for  payment  of  the  said  sum  by  his  said  Will;  and  did 
thereby  give  and  bequeath  all  the  remainder  of  his  personal  estate, 
not  disposed  of  by  his  said  Will,  to  the  treasurer  for  the  time  being 
of  the  Bristol  Infiirmary,  to  be  applied  to  the  charitable  uses  of  the 
said  infirmary,  when  and  as  soon  as  his  legacies  should  be  paid,  and 
his  trust  estate  carried  into  effect,  as  mentioned  in  his  said  Will ; 
and  he  confirmed  his  said  Will  in  all  respects,  except  as  thereby  al- 
tered. 

The  testator  died  without  issue  in  1803;  leaving  Susannah 
Berry,  his  sister,  and  Joseph  Jefferis,  the  eldest  son  of  a  deceased 
sister,  his  co-heirs  at  law.  Susannah  Berry  and  Usher  proved  the 
Will. 

The  bill  was  filed  by  Susannah  Berry  and  the  other  legatees  under 
the  Will  against  Usher ;  su^esting,  that  the  personal  estate  will  be 
insufiicient  for  payment  of  the  debts  and  legacies ;  and  therefore 
there  will  be  no  residue  for  the  charitable  institution  ;  and  that  the 
residue  of  the  money  to  arise  from  the  sale  of  the  real  estate,  after 
payment  of  so  much  of  the  legacies  as  the  personal  estate  will  not 
be  sufiicient  to  satisfy,  is  a  resulting  trust  for  the  heirs  at  law ;  in- 
sisting, that  by  the  bequest  of  the  residue  to  the  charity  by  the  cod- 
icil the  testator  revoked  any  bequest  of  the  residue  by  the  Will ; 
and  that  the  same  is  a  resulting  trust  for  the  heirs  at  law ;  and  pray- 
ing accounts  of  the  personal  estate  and  of  the  rents  and  profits  of  the 

real  estate,  &c. 
[*  90]  ^  The  Defendant  by  his  answer  admitted,  that  he  was 

indebted  to  the  testator  in  the  sum  of  200Z.,  lent  to  De- 
fendant on  the  joint  bond  of  the  Defendant  and  his  brother,  and  1007., 
secured  by  the  Defendant's  bond ;  and  submitted,  that  by  the  ap- 
pointment of  him  as  executor  the  debt  is  released  or  extinguished, 
except  against  creditors ;  and  he  claimed  an  interest  in  the  residue 
under  the  Will. 

The  Master  of  the  Rolls,  [Sir  William  Grant],  upon  the 
question,  whether  the  appointment  of  executor  has  the  effect  of  re- 
leasing or  extinguishing  the  debt  from  the  executor  to  the  testator's 
estate,  said,  it  was  perfectly  settled  by  decisions ;  and  the  point  was 
given  up  by  the  Defendant  without  ailment  (iS. 

Mr.  Piggott  and  Mr.  CooJcCy  for  the  Plaintifls,  the  heirs  at  law, 
insisted  that  a  resulting  trust  for  the  heirs  at  law  as  to  the  residue  of 
the  produce  of  the  real  estate  was  clear,  upon  Ackroyd  v.  Smith- 
son  (2),  and  Robinson  v.  Taylor  (3)  ;  in  which  the  whole  real  es- 

(1)  The  effect  at  law  is,  that  the  action  is  ffone :  Wankford  ▼.  Wankford,  1  Salk. 
999.  But  a  trust  is  raised  in  equity :  not  only  for  a  residuary  legatee :  Brown  v. 
Sdwin,  For.  240 :  but  even  for  the  next  of  kin,  Cany  v.  Goothnge,  3  Bro.  C.  C. 
'  110 ;  post,  Sknnums  v.  (juUeridgt,  vol.  ziiL  263.  Under  the  circumstances  of  Fox 
V.  Fox,  1  Atk.  463,  the  executor  could  not  be  pennitted  in  equity  to  avail  himself 
of  that  character ;  at  the  same  time  insisting  upon  his  mortgage ;  the  only  con- 
sideration for  which  was  the  debt 


(2)  1  Bro.  C.  C.  503. 

(3)2 


2  Bro.  C.  C.  589 ;  ante,  vol.  i.  44 ;  see  the  notes,  pages  45,  204. 
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tale  was  directed  to  be  sold  ;  distinguishing  this  case  from  MaUabar 
▼.  MaUabar  (1) ;  in  which  there  was  a  gift,  taking  the  property  from 
the  heir :  in  this  instance  there  being  no  gift,  but  a  mere 
implication  as  to  the  produce  of  the  real  ^^  estate  from  the       {^'91]' 
nomination  of  executor;    by  which  the  personal  estate 
would  pass ;  though  even  that  is  negatived  by  tlie  codicil. 

June  I8th.  The  Master  of  the  Rolls. — I  do  not  see  how  this 
case  can  be  distinguished  from  Robinson  v.  Taylor  (2).  The  testa- 
tor, after  some  specific  bequests,  gives  to  Susannah  Berry  the  income 
of  the  whole  of  his  property  during  her  life.  Then  he  means  to 
give  some  pecuniary  legacies  to  some  of  his  relations ;  and,  to  make 
a  fund  for  those  legacies,  directs  all  his  property,  real  and  personal, 
to  be  sold;  and  then  proceeds- from  the  moneys  arising  therefrom  to 
gire  the  legacies.  He  has  done  no  more  to  convert  this  real  estate 
into  personal  than  was  done  in  Robinson  v.  Taylor  (3).  No  strong- 
er indication  of  an  intention  to  do  what  is  called  making  it  personal 
estate  out  and  out,  that  is,  to  all  intents  and  purposes,  appears  in  this 
Will,  than  in  that.  I  apprehend  therefore,  that,  if  the  Will  had 
stopped  here,  the  heir,  paying  the  legacies,  might  have  kept  the 
estate  to  himself  unsold.  The  question  then  is,  whether  there  is  any 
subsequent  disposition  of  the  residue  of  the  real  estate,  which  will 
pass  it  fs  real  estate.  If  the  character  of  personal  estate  was  im- 
pressed u\>on  it  to  all  intents  and  purposes,  the  mere  appointment  of 
an  executor  would  be  sufficient  to  carry  that  property  to  him,  either 
for  his  own  benefit,  or  as  trustee  for  the  next  of  kin.  But,  if  upon 
the  precedtfig  part  of  the  Will  the  surplus  after  payment  of  the  leg- 
acies is  not  made  personal  estate,  but  is  to  be  considered  as  real 
estate,  my  opinion  is,  that  the  appointment  of  these  two 
persons  tol)e  residuary  *  executors  will  not  carry  the  resi-  [*  92] 
due  of  real  estate  ;  for  the  appointment  of  executors  will 
not  have  that  effect ;  and  the  epithet  "  residuary  "  would  avail  them 
only  in  a  question  with  the  next  of  kin.  It  is  some  evidence,  that 
they  are  to  take  the  residue  beneficially.  But  the  question  is,  what 
residue?  Such  as  goes  to  the  executor:  not  a  residue  of  real 
estate ;  for,  if  real  estate  is  given  for  life,  and  nothing  is  said  about 
the  remainder,  but  afterwards  the  testator  appoints  a  residuary  exec- 
utor, it  could  not  be  contended,  that  the  remainder  of  the  real 
estate  would  pass  ^o  that  executor  by  the  effect  of  that  phrase. 
Plain  words  of  gift  or  necessary  implication  are  required  to  disin- 
herit an  heir  at  law ;  which  do  not  appear  to  me  to  exist  in  this  in- 
stance.   

1.  It  was  never  doubted,  but  that,  in  equity,  a  debt  due  from  an  executor  to  his 
testator  is  assets  in  the  executor's  hands  for  the  payment  of  the  testator's  debts ; 
and  (though  on  this  point  there  has  been  a  question  mooted]  it  seems  clear,  that 

(1)  For.  78,  cited  IVom  a  ms.  note,  anU,  voL  x.  503. 

(2)  2  Bro.  C.  C.  589;  ante,  vol.  i.  44. 

(3)  2  Bro.  C.  C.  589 ;  on/e,  vol.  i.  44.  See  miliams  v.  Coade,  vol  x.  500,  and 
the  references. 
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such  .a  debt  will  bd  aasets  for  payment  of  legacies :  Brwm  v.  Sdunn,  Ca.  tenm, 
Talb.  246 ;  PkiUina  ▼.  PkUlip9y  2  Freem.  11 ;  <Simffiof»  v.  Gutteridftj  13  Ves.  264 ; 
for,  though  in  sacn  cases  the  action  at  law  is  gone,  the  duty  remains ;  which  may 
be  sued  for  either  in  equity  or  in  the  Spiritual  Court :  Flud  v.  Ruji»ey,  Yelv.  150; 
'Hud8on  ▼.  Hudsanj  1  Atk.  461. 

2.  With  respect  to  the  general  doctrine  of  the  principal  case,  as  to  the  resulting 
trust  which  arises  in  favor  of  the  heir,  in  all  the  surplus  of  his  ancestor's  real  estate, 
directed  to  be  sold  for  a  particular  purpose,  which  purpose  (from  whatever  cause), 
fails  to  exhaust  the  whole  produce,  see,  anitf  the  note  to  Eohinson  v.  Tm^r^  1  V. 
44;  and  notes  2,  3,  4,  to  JSu/tiey  v.  CaustmakeTf  1  V.  496.  For  executors  cannot, 
merely  as  holding  that  character,  take  real  property :  see  note  1  to  Trtnt  v.  Han- 
ningf  10  V.  495^  and  nothing  short  of  plain  words  of  gift,  or  necessaiy  implica- 
tion, will  be  allowed  to  operate  the  disinheritance  of  an  heir  at  law:  see  note  6 
to  Piektnng  v.  Lord  Stamford^  2  V.  5272 ;  and  note  4  to  Daahwood  v.  Peyton^ 
18  V.  27. 
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[1803,  March  19.    1804,  Jan.  28 ;  August  14.    1805,  Dec.  10, 12.] 

Executor,  directed  not  to  derive  any  advantage  from  keening  money  in  his  hands 
without  accounting  for  legal  interest,  and  to  accumulate  for  the  CeHvis  que 
tnui^  infants  (a).  Decree,  directing  a  computation  of  interest  at  5  per  cenL  on 
all  sums  received  by  him,  while  in  nis  hanas ;  ^<  and  that  the  Master  do  in  such 
computation  make  half-yearly  rests."  The  object  of  that  direction  is^  charge 
compound  interest ;  and  the  Decree,  though  perhaps  going  farther  than  usual, 
was  held  under  the  circumstances  properly  executed  by  a  computation  of  in- 

,  terest  upon  each  receipt  from  the  day  it  was  received ;  tne  balance  of  receipts, 
with  the  interest  so  calculated,  and  payments,  being  struck  at  the  end  of  .the 
half-year ;  and  that  balance,  so  composed  of  principal  and  interest,  being  car- 
ried forward  as  an  item  in  the  account,  producing  interest  (6). 

Executor,  bound  to  accumulate,  cannot  account  as  if  .the  money  had  been  laid  out 
in  the  funds,  if  it  was  not  so  laid  out;  or,  being  so,  he  had  sold  out  at  an  ad- 
vance, [p.  108.] 

Edward  Raphael,  of  Madras,  by  his  Will  gave  to  each  of  his 
executors  1000  pagodas;  declaring,  that  such  legacy  should  be  in 
full  for  the  trouble  they  might  have  in  performing  the  duties  in  his 
Will ;  and  that  they  should  not  have  any  claim  for  Commission,  or 
derive  any  advantage  from  keeping  in  their  possession  any  sums  of 

money,  without  duly  accounting  for  the  legal  interest 
[♦  93]       thereof,  according  to  the  legal  •  interest  of  the  country, 

where  they  act.  The  testator  then  disposed  of  the  resi- 
due of  his  estate  upon  certain  trusts  for  his  children  ;  and  directed, 
that  the  interest  of  the  portions,  or  such  part  as  his  executors  should 
deem  sufficient,  should  be  applied  to  the  maintenance  and  education 
^of  each  child  respectively ;  and  the  surplus  of  such  interest,  if  any, 

(a)  An  executor  cannot,  according  to  the  rules  of  equity,  make  a  valid  sale  of 
the  assets  of  his  testator,  as  a  security  for,  or  in  payment  of  his  own  debts.  Povodl 
v.  JontBy  1  Ired.  Eq.  337. 

[h\  Upon  general  nnnciples  an  executor  is  chargeable  with  interest  when  he 
employs  the  funds  in  his  hands  for  his  own  use,  whether  he  make  a  profit  or  not ; 
so  IS  he  chargeable  when  in  default  for  not  paying  the  same  to  those  entitled. 
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should  be  accumulated  for  the  benefit  of  such  child  respectively ; 
and  make  part  of  his  or  her  estate ;  and  he  directed  part  of  his 
estate  to-be  remitted  to  England,  to  be  laid  out  in  the  funds  there 
for  the  benefit  of  his  children. 

The  testator  died  in  June  1791 ;  leaving  executors  in  India,  and 
Edward  Boehm,  his  executor  in  England.  The  bill  was  filed  in 
Michaelmas  Term  1794,  by  the  children  of  the  testator,  against 
Boebm  for  an  account.  On  the  17  th  of  December,  1794,  Boehm 
obtained  an  order  for  leave  to  pay  into  Court  40,000/.,  part  of  the 
money  in  his  hands  arising  from  the  testator's  estate ;  which  was 
paid  in  accordingly ;  and  laid  out.  By  his  answer  he  stated,  that 
he  and  his  partners  had  in  their  hands  a  large  sum  of  money  be- 
longing to  the  testator;  and  that  about  the  1st  of  July,  1791,  there 
was  transferred  from  the  partnership  of  Boehm  and  Co.  to  the  ac- 
count of  the  Defendant,  as  executor  of  the  Will,  the  sum  of  30,000/., 
part  of  the  testator's  property ;  and  the  Defendant  afterwards  at 
different  times  had  other  sums  transferred  to  his  account  in  like 
manner;  which  he  set  forth  in  a  schedule ;  one  of  which  sums  was 
12,000/.,  received  by  him  on  the  12th  of  March,  1792,  also  from  the 
partnership  of  Boehm  and  Co.,  in  which  he  was  engaged ;  and  he 
had  received  some  other  sums  on  account  of  the  testator's  estate. 
He  stated,  that  be  had  paid  the  debts,  &c.  and  the  maintenance 
and  education  of  the  Plaintiffs,  and  other  sums  on  account  of  the 
estate ;  but  he  had  not  placed  any  part  of  the  testator's 
estate  in  the  public  funds.  ^  He  then  stated  the  pay-  [*94] 
ment  he  had  made  under  the  order  of  the  Court  in  De- 
cember 1794 ;  that  the  balance  in  his  hands  was  ready  to  be  paid, 
as  the  Court  should  direct ;  and  that  he  was  ready  to  answer  inter- 
est for  the  testator's  money,  which  he  had  from  time  to  time  in  his 
hands,  as  the  Court  should  direct. 

The  usual  decree  for  an  account  was  made ;  and  an  inquiry  was 
directed,  in  whose  name  any  and  what  part  of  the  testator's  person- 
al estate  in  England  was  at  his  death  ;  and,  when  the  same,  or  any 
and  what  part,  came  to  the  hands  of  the  Defendant ;  and,  what 
sums  of  money  had  since  the  testator's  death  come  to  the  hands  of 
the  Defendant. 

In  answer  to  that  inquiry  the  Master's  Report  stated,  that  at  the 
death  of  the  testator  there  was  in  the  hands  of  Boehm  and  Co.,  as 
his  agents  in  England,  a  balance  of  30,807/.  3ir.  lOd. ;  and  that  the 
executors  in  India  continued  to  make  considerable  remittances  to 
the  partnership ;  the  amount  of  which,  as  well  as  the  interest  re- 
ceived thereon,  after  deducting  commission,  was  paid  over. to  the 
Defendant,  as  executor  in  England ;  and  he  had  accounted  for  the 
same,  as  well  as  the  said  balance.  * 

By  an  order,  pronounced  on  farther  directions,  on  the  26th  July, 
1798,  it  was  ordered,  that  the  Master  should  compute  interest  after 
the  rate  of  5/.  per  cent,  per  annum  on  all  sums  of  money,  part  of 
the  testator's  estate,  received  by  or  come  to  the  hands  of  the  De- 
fendant, from  the  time  he  received  the  same  respectively  during  the 
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time  the  same  continued  in  his  hands ;   except  the  legacies  to  the 
executors,  and  what  was  expended  for  maintenance ;  "  and  that  the 

Master  do  in  such  computation  make  half-yearly  rests." 
[*  95]  •  Under  that  order  the  Plaintiffs  carried  in  a  charge  of 

interest  on  all  sums  of  money,  which  came  to  the  hands 
of  the  Defendant,  from  the  time  he  received  them  respectively  dur- 
ing the  time  they  continued  in  his  hands,  making  half-yearly  rests ; 
which  charge  was  allowed ;  and  the  Master  by  his  Report  stated, 
that  he  had  computed  such  interest ;  and  in  a  schedule  had  set  forth 
an  account  of  all  such  sums  of  money,  so  received  by  the  Defendant, 
specifying  the  times  such  money  remained  in  his  hands,  and  a  cal- 
culation of  interest  thereon ;  and  that  he  had  also  in  such  computa- 
tion made  half-yearly  rests ;  and  that  the  interest  on  such  several 
sums,  from  time  to  time  remaining  in  the  hands  of  the  Defendant, 
calculated  down  to  the  date  of  the  Report,  amounted  to  10,9962. 
lis.  lid. 

To  this  Report  exceptions  were  taken  by  the  Defendant,  on  the 
following  grounds:  1st,  that  the  Master  bad  not  calculated  interest, 
and  made  half-yeatly  rests,  as  directed  by  the  Order ;  but  had  from 
time  to  time  made  frequent  rests  in  the  course  of  each  half-year ; 
and  had  made  half-yearly  rests  for  the  purpose  merely  of  charging 
the  Defendant  with  compound  interest ;  and  had  carried  on  the  ac- 
count for  a  considerable  time  after  the  Defendant  had  paid  all  the 
principal  moneys,  received  by  him,  for  the  mere  purpose  of  charging 
him  with  interest  upon  interest ;  and  by  those  means  had  made  the 
interest  amount  to  a  much  larger  sum  than  he  ought  to  have  done  ; 
and  much  more  than  it  would  have  amounted  to,  if  he  had  calculat- 
ed such  interest  according  to  the  directions  of  the  Order,  and  the 
course  and  practice  of  the  Court  in  similar  cases. 

2dly,  That  the  Master  had  made  a  rest  at  every  receipt  and  pay- 
ment by  the  Defendant;  and  by  so  doing  had  made  frequent  rests 
in  the  course  of  each  half-year:  instead  of  which  he 
[*  96J  ought  at  the  end  of  each  *  half  year  to  have  taken  the 
amount  of  all  the  Defendant's  receipts  and  paymei^ts  res- 
pectively in  the  course  of  such  half-year,  and  to  have  struck  the 
balance  thereof ;  and  that  balance,  accordingly  as  it  was  in  favor  of, 
or  against,  the  Defendant,  should  have  been  deducted  from,  or  add- 
ed to,  the  balance  of  the  former  half-year. 

3dly,  That  the  Master  had  at  the  end  of  each  half-year  carried 
forward  what  he  had  calculated  to  be  due  from  the  Defendant  for  in- 
terest ;  and  added  the  same  to  what  was  stated  to  be  due  for  prin- 
cipal ;  and  had  from  the  time  calculated  interest  upon  the  whole 
sum,  including  both  principal  and  interest ;  whereas  he  ought  not 
to  have  added  interest  to  principal,  or  to  have  calculated  any  inter- 
est upon  interest ;  but  ought  at  each  half-yearly  rest  to  have  calcu- 
lated interest  on  the  balance  of  principal,  due  from  the  Defendant ; 
and  to  have  stated  the  same  as  a  separate  charge ;  and  not  to  have 
added  the  same  to  the  balance  of  principal. 

By  ah  Order,  made  upon  hearing  the  Exceptions  on  the  HthTof 

VOL.  XI.  5* 
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August,  1804,  Mr.  Cox,  who  bad  succeeded  Mr.  Holford,  was  direct- 
ed to  review  Mr.  Holford's  Report  as  to  the  caluculation  of  interest, 
and  to  state  the  practice  of  all  the  Master's  Offices.     Mr.  Cox  by 
his  Report  stated,  that  he  conceived,  the  meaning  of  a  direction  to 
taka  an  account  in  any  particular  manner  (as,  for  example,  by  com- 
puting interest  on  sums  received  and  paid  at  any  given  rate,  either 
from  the  actual  time  of  every  such  receipt  and  payment,  or  from  the 
end  of  any  given  time  after  such  receipt  or  payment,  or  in  any  other 
particular  manner),  and  to  make  yearly  or  half-rests  in  the  taking  of 
such  account,  is,  that  the  accounts  should  be  taken  ip  the  manner 
prescribed  up  to  the  end  of  each  year  or  half-year ;  and, 
that  a  balance  should  be  struck  ^  at  the  end  of  every  such       [*  97] 
year  or  half  year,  according  to  such  mode  of  taking  the  ac- 
count ;  and,  that  such  balance  should  be  considered  as  the  balance  of 
an  account  then  setUed ;  and  should  be  carried  down  as  the  first  item 
on  the  proper  side  of  the  next  year's  or  half  year's  account ;  in  the 
same  manner  as  if  the  accounting  parties  had  actually  met,  and  set- 
tled the  accounts  at  the  end  of  every  such  year  or  half  year  in  the 
manner  prescribed  by  such  direction,  and  carried  the  balance  to  a 
new  account:  the  consequence  of  which  will  be,  that,  whenever  any 
calculation  of  interest  is  directed  to  be  made  upon  the  sums  so  re- 
ceived and  paid,  the  balance  struck  at  the  end  of  every  year  or  half 
year  will  include  the  balance  of  interest  as  well  as  of  principal ;  and 
in  computing  interest  on  such  balance,  as  an  item  in  the  account  of 
the  succeeding  year  or  half  year,  such  computation  will  include  a 
computation  of  interest  on  interest ;  and  therefore  in  the  present  case 
the  late  Master  pursued  the  directions  of  the  order  by  taking  the  ac- 
count in  the  manner  stated  by  his  Report,  and  would  not  have  com- 
plied with  every  part  of  such  directions,  if  he  had  taken  the  account 
in  any  other  manner ;  and,  if  he  had  taken  the  account  in  the  man- 
ner insisted  on  by  the  exceptions,  viz.  not  computing  any  interest  on 
the  sums  received  and  paid  by  the  Defendant  from  the  time  he  re- 
ceived or  paid  the  same  to  the  end  of  the  half  year,  in  which  the 
said  receipts  and  payments  were  had  and  made,  but  at  the  end  of 
each  half  year  striking  the  balance  of  the  moneys  received  and  paid 
by  the  Defendant  in  course  of  such  half  year  without  any  calcula- 
tion of  interest  thereon,  and  adding  or  deducting  such  balance  to  or 
from  the  balances  of  the  former  half  year,  calculated  in  the  same 
manner,  and  calculating  interest  only  on  such  several  balances  from 
the  times,  when  (he  same  respectively  were  struck,  and  making  such 
interest  account  a  separate  account,  without  adding  the 
same,  ^  or  any  part  thereof,  at  any  period  to  the  account       [*  98] 
of  the  moneys  received  and  paid,  the  Master  would  have 
deviated  from  the  express  directions  of  the  decree ;  which  directed 
the  computation  of  interest  to  be  made  from  the  times,  when  the 
several  sums  of  money  were  received  by  the  said  Defendant ;  which, 
it  is  evident,  might,  in  many  instances,  be  nearly  six  months  before 
the  balance  was  struck ;  upon  which,  and  from  which  time  only,  as 
the  Defendant  contends,  the  computation  of  interest  should  com- 
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mence  ;  and  in  that  case  the  making  of  rests  would  have  no  other 
effect  than  that  of  charging  the  Defendant  with  a  smaller  account 
of  interest  than  he  would  have  been  charged  with,  if  the  computa- 
tion had  been  made  of  simple  interest  only  on  the  sums  received 
and  paid  by  the  Defendant  from  the  beginning  to  the  end  of  the  ac- 
count.     * 

The  Master  farther  stated,  that  he  endeavpred,  but  had  not  been 
able  'to  ascertain,  that  there  was  any  general  practice  in  the  Master's 
office,  applicable  to  the  particular  directions  of  this  Decree  ;  but  the 
general  understanding  of  the  Masters  with  regard  to  a  Decree,  di- 
recting rests  to  be  made  in  taking  an  account,  was,  that  such  rests 
were  to  be  made  with  a  view  of  computing  compound  interest,  and 
of  charging  the  accounting  parties  in  a  stricter  manner,  than  that, 
in  which  they  would  be  charged,  if  no  direction  were  given  for  rests. 

The  Report  concluded  by  stating,  that  for  these  reasons  the^  Mas- 
ter had  forborne  to  make  any  calculation  of  interest  in  any  'other 
manner  than  that,  in  which  the  late  Master  had  calculated  interest. 
On  that  ground  an  exception  was  taken  by  the  Defendant. 
[♦  99]  ♦  The  exceptions  to  the  first  Report  were  argued  by  the 

Solicitor  General,  [Sir  T.  M.  Suiton],  and  Mr.  Steek, 
in  support  of  the  Exceptions  ;  and  by  Mr.  Richards  and  Mr.  Thom- 
soriy  for  the  Report ;  the  Exception  to  the  Report  of  Mr.  Cox  was 
supported  by  the  Attorney  General,  [Hon.  S.  Perceval]  and  Mr. 
Hart ;  and  opposed  by  Mr.  Richards  and  Mr.  Hiomson. 

In  support  of  the  Exceptions  it  was  contended,  that  the  account 
was  taken  in  a  mode  inconsistent  with  the  justice  of  the  case  and 
the  practice  of  the  Court.  It  cannot  be  denied,  that,  if  a  trustee 
has  made  compound  interest,  or  more,  he  must  account  accordingly. 
But  in  this  instance  the  Court  has  no  ground  for  that  inference :  nor 
is  such  a  case  made  by  the  bill.  This  Will,  confined  expressly  to 
the  legal  rate  of  interest,  does  not  justify  such  a  direction  as  the 
Decree  contains.  The  practice  of  the  Court  does  not  allow  com- 
pound interest  in  ordinary  cases:  Waring  v.  Cunliffe  (1).  In 
Nightingale  v.  Lawson  (2)  compound  interest  was  allowed  upon 
the  particular  circumstances :  but  Lord  Thurlow  would  not  give  it 
at  the  rate  of  5L  per  cent. ;  as  it  is  impossible  to  lay  out  the  money 
upon  the  day  it  was  received.  The  latter  words  of  this  direction 
control  the  former.  A  direction,  that  rests  shall  be  made  at  the  end 
of  the  year,  does  not  mean,  that  interest  is  to  be  turned  into  princi- 
pal ;  and  the  future  calculation  is  to  be  taken  upon  the  sum,  com- 
posed of  both  principal  and  interest.  The  Master  is  directed  to 
make  half-yearly  rests :  but  he  has  gone  much  farther  than  that  di- 
rection warrants ;  making  a  rest  at  every  receipt  and  payment.  The 
Ordier  also  is  confined  to  interest  upon  the  sums  received  ;  and  does 
not  give  interest  upon  interest.  It  cannot  be  supposed,  that  the 
Court  intended  interest  to  be  calculated  upon  every  sum  received 

(1)  Ante,  vol.  L  99,  see  the  note, 
(d)  1  Bio.  C.  C.  440. 
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by  the  Defendant,  without  any  reduction  as  to  payments;  but 
the  Order  has  no  direction  of  that  sort.  The  object  of  intro- 
ducing the  word  ^'  rests  "  in  such  an  Order  is  to  enable  the  Mas- 
ter to  make  an  allowance  by  some  process  to  the  accounting 
party  for  his  payments.  Upon  yearly  rests  the  Master  calcu- 
lates interest  upon  the  last  year's  balance  for  the  whole  year ;  but 
then,  being  directed  to  make  a  rest,  he  ascertains  all  receipts  and 
payments,  strikes  the  balance ;  and  adds  to,  or  takes  from,  the  last 
year's  balance  ;  and  that  is  the  balance,  upon  which  interest  is  to  be 
calculated  for  the  next  year.  The  Master  has  applied  this  direction 
as  to  half-yearly  rests  for  the  sole  purpose  of  adding  to  the  principal, 
and  charging  compound  interest.  There  have  been  many  cases, 
much  stronger  for  compound  interest.  Newton  v.  Bennet  (1),  Per- 
kins  V.  Baynton  (2),  Treves  v.  Townshetid  (3),  Forbes  v.  noss  (4), 
hUilehales  v.  Gascoigne  (5).  In  no  one  of  those  very  strong  cases, 
and  others  that  have  followed  (6),  was  the  idea  of  charging  com- 
pound interest  entertained.  In  Waring  v.  Cunliffe  (7)  Lord  Thur- 
low  was  much  inclined  t6  do  it,  if  he  could.  The  direction  for  rests 
therefore  cannot  be  intended  for  that  purpose.  If  the  object  was  to 
give  interest  upon  interest,  it  would  have  been  confined  to  yearly 
rents ;  otherwise  it  comes  very  near  usury ;  to  which  objection  a 
contract  of  that  nature  would  certainly  be  liable. 

For  the  Report. — ^The  obvious  meaning  of  this  Decree  is,  that  at 
the  end  of  the  half  year  the  interest  should  be  turned 
into  *  principal  from  that  time.  As  to  the  objection  of  [*  101] 
usury  interest  accrues  due  de  die  in  diem.  There  is  noth- 
ing illegal  in  making  interest  cany  interest.  It  may  be  made  payable, 
not  only  half-yearly,  but  monthly  ;  and  in  that  way  the  principal 
may  at  the  end  of  the  year  have  produced  legally  more  than  5  per 
cent.  The  executor  may  make  cent,  per  cent. ;  and  it  is  impossible 
to  follow  it  minutely :  but  the  Court  does  the  best  it  can  by  fixing 
rests  at  certain  times  for  the  purpose  of  giving  interest  upon  interest. 
Annual  rests  are  more  usual :  but  half-yearly  rests  may  be  proper  in 
a  particular  case  ;  by  which  mode  the  Court  gets  as  near  the  justice 
of  the  case,  as  they  can  ;  where  an  inquiry  into  the  particular  ad- 
vantage made  would  be  fruitless.  The  answer  to  the  objection,  that 
the  computation  ought  not  to  begin  till  the  end  of  the  half  year,  is, 
that,  the  Defendant  was  bound  to  turn  the  interest  into  principal,  as 
soon  as  he  could.  This  Will  contains  the  roost  positive  direction, 
that  the  executors  shall  have  no  more  than  their  legacies ;  for  the 
Court  will  not  attend  to  the  subsequent  words,  that  are  supposed  to 

(1)  1  Bro.  C.  C.  359. 

(2)  1  Bro.  C.  C.  375. 

(3)  1  Bra  C.  C.  384. 

(4)  2  Bro.  C.  C.  430. 

(5)  3  Bro.  C.  C.  73. 

(6)  Ante,  Tounge  v.  Combe ;  Piety  v.  Stace,  vol.  iv.  101,  620 ;  Poiock  v.  Red- 
dmgUm^v.Tdi. 

(7)  Aniej  voL  L  99,  see  the  note. 
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give  an  option.  The  Order  is  made  according  to  the  justice  of  the 
case.  The  particular  nature  of  this  case  takes  it  out  of  the  reach 
of  the  authorities  and  the  general  line  of  practice.  Consider  the 
effect  of  this  mode  of  accounting,  to  the  Defendant's  gain  and  the 
Plaintiflf 's  loss,  upon  two  articles :  his  receipt,  as  executor,  upon  the 
12th  of  March,  1792,  of  12,000/.  from  the  partnership,  in  which  he 
was  engaged  ;  where  it  was  producing  interest ;  upon  which  he  con- 
tends he  is  not  to  be  charged  with  interest  till  July,  the  commence- 
ment of  the  following  half  year :  2dly,  his  payment  of  40,000/.  into 
the  Bank,  upon  the  17th  of  December,  1794,  immediately  preceding 
the  end  of  the  half  year ;  upon  which  in  the  same  manner  he  in- 
sists interest  is  to  cease  from  the  preceding  July.  This 
[*  102]  *  trustee  for  these  infants  cannot  now  object,  that  the  bill 
does  not  make  the  case. 
Reply. — It  is  impossible  upon  the  common  practice  of  merchants 
that  the  interest  could  be  made  to  accumulate  in  this  manner.  Two 
bonds  appear,  executed  by  one  of  these  Plaintiffs,  for  money  ad- 
vanced to  them  by  this  Defendant  at  4  per  cent.  only.  If  it  is  sup- 
posed, the  money  was  employed  in  discounting,  for  this  purpose  it 
must  be  supposed,  that  each  bill  was  paid  at  the  day,  and  at  the 
moment  of  each  payment  another  bill  was  ready  to  be  discounted  ; 
which  is  impossible.  If  employed  in  trade,  it  was  liable  to  losses  ; 
and  that  in  taking  the  account  ought  to  be  in  view.  Your  Lordship 
will  not  direct  the  account  upon  the  principle  of  his  having  received 
what  it  is  absolutely  impossible  he  could  receive. 

1804.  Jan.  28th.  The  Lord  C^aitcellor  [Eldon],  after,  the 
argument  upon  the  Exceptions  to  the  first  Report,  made  the  follow- 
ing observations : 

The  question  upon  the  Exceptions  to  the  Report  under  this  de- 
cree is,  whether  the  Master  in  the  manner,  in  which  he  has  calcu- 
lated interest,  and  has  acted  as  to  that  direction,  has  executed  the 
decree  according  to  the  principles  of  the  Court.  This  decree  is  rep- 
resented as  peculiar  in  both  directing  interest  to  be  computed  upon 
the  sums,  as  they  are  from  day  to  day  and  time  to  time  received,  and 
also  in  directing  half-yearly  rests,  and  farther  in  not  directing  any 
tl'.ing  as  to  sums  paid.  In  the  ordinary  case  of  a  mortgagee  in  pos- 
session (1)  there  is  a  debt,  de  die  in  diem  carrying  inter- 
[*  103]  est ;  and  it  is  very  easy  *  to  make  the  proper  rests  ;  for 
every  receipt  forms  a  rest,  in  discharge,  first  of  the  inter- 
est, then  of  the  principal.  But  an  executor  or  trustee,  having  noth- 
ing due  to  him,  but  being  to  deal  with  the  property  of  anoUier,  as 
he  would  be  expected  to  deal  with  it  in  a  fair  course  of  administra- 
tion, the  Court  must  charge  him  from  time  to  time  with  interest, 
making  him  allowances :  or,  if  that  is  thought  too  strong  against  an 
executor,  adopts  a  middle  line,  affording  in  general  cases  a  chance 

(1)  A  direction  for  rests  a^nst  a  mortgagee  in  possession  not  of  course:  Davit 
V.  A%,  post,  vol.  xix.  383;  Coop.  23a 
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of  doing  justice.  The  Court  has  been  in  the  habit  of  charging  in- 
terest by  directing  annual  or  half-yearly  rests ;  pointing  out,  how 
that  interest  is  to  be  charged.  What  Master  Holford  has  done, 
which  is  stated  to  be  the  practice  of  his  oiBce,  is  this.  He  has  com- 
puted interest  from  every  day,  in  which  every  sum  was  received  by 
the  executor.  That  operation  alone,  it  is  obvious,  charged  him  with 
simple  interest  at  the  rate  of  5/.  per  cent,  upon  all  his  transactions, 
and  without  any  allowance  for  his  payments.  But  also  rests  are 
made  at  the  end  of  each  half  year,  by  stating  the  whole  amount  of 
the  interest  accruing  in  that  half  year,  and  adding  that  to  the  prin- 
cipal of  the  next  half  year.  The  Defendant  is  therefore  first  charged 
with  simple  interest  upon  every  receipt,  and  with  compound  interest 
from  half  year  to  half  year,  through  the  whole  course  of  the  pro- 
ceeding. 

Upon  the  question,  whether  that  is  right,  which  is  introduced  by 
the  exceptions,  I  am  not  satisfied  by  all  the  inquiry  I  can  make  and 
the  attention  I  have  applied  to  it.  The  practice  is  very  differently 
understood.  It  is  absolutely  necessary  therefore  once  for  all  to  de- 
cide it,  with  all  the  information,  that  can  be  procured ;  that  the  lan- 
guage of  the  Court  may  be  uniformly  understood.  It  is  represent- 
ed to  be  the  understanding  in  some  of  the  offices,  tlmt 
where  annual  or  half-yearly  rests  are  ♦directed,  the  result  [*  104] 
of  the  interest  for  the  current  half  year  or  the  whole  year 
is  carried,  not  into  the  principal,  but  into  a  separate  column  :  so  as 
to  have  a  column  of  interest ;  and  when  you  get  to  the  end,  you  add 
that  column  up  to  the  whole  of  the  principal ;  and  then  the  aggre- 
gate sum  constitutes  the  demaod  against  the  executor.  The  mode, 
adopted  by  Mr.  Holford,  would  not  be  unjust,  if  the  principle  of  the 
Court  would  allow  it;  for  under  such  a  direction  for  accumulation, 
though  the  Court  ought  to  act  with  great  indulgence  upon  an  inquiry, 
whether  the  executor  had  in  a  fair  and  bona  fide  management  made 
the  most  of  the  fund,  and  ought  to  be  charged,  as  having  made  in- 
terest of  principal,  as  soon  as  received,  yet  taking  no  step  for  years, 
and  keeping  the  whole  in  his  hands,  he  acts  against  his  duty.  Upon 
the  nature  of  his  duty  compound  interest  ought  be  given,  as  much  as 
upon  contract,  or  the  usage  of  dealing. 

There  is  another  way  of  putting  it ;  which  was  followed  in  Hall 
V.  HaUti ;  and  appears  to  be  the  practice  in  Mr.  Hett's  office ; 
which  does  this  monstrous  injustice.  If,  as  in  this  case,  the  testator 
leaves  30,000/.  to  an  infant  of  six  months  old;  and  after  mainten- 
ance and  education  the  executor  is  directed  from  time  to  time  to 
convert  the  interest  into  principal,  and  independent  of  that,  there 
are  other  funds,  quite  sufficient  for  maintenance,  the  dividends  of 
the  30,000/.,  being  paid  into  Court  every  half  year,  the  dividends 
would  form  additional  principal :  in  the  course  of  twenty  years  a 
great  deal  more  than  double  th^  legacy.  But,  if  the  executor  is  at 
liberty  to  say  he  will  keep  it  in  his  own  hands  during  the  whole  mi- 
nority, and  at  the  end  of  it  all  the  Court  can  do  is  to  order  the  ac- 
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count  to  be  taken  with  annual  rests,  th^  consequence,  take  it  at  5 
per  cent.,  is,  that  the  executor  would  at  the  end  of  the  first 
[*  105]  *  year  have  31,500/.  If  that  sum  of  1500/.,  the  first  year's 
interest,  is  to  be  carried  into  a  separate  column,  and  not 
added  to  the  principal,  and  is  not  to  carry  interest,  that  sum,  the  first 
year's  interest,  would  lie  in  the  hands  of  the  executor  twenty  years, 
yielding  no  fruit  to  the  infant.  The  next  year  he  will  have  3000/. 
in  his  hands  nineteen  years  without  interest ;  and  so  on ;  and,  if  it  is 
considered,  what  the  executor  may  make  of  the  interest,  thus  long 
in  his  hands  as  a  dead  capital,  the  provision  for  him  is  as  much  as 
that  of  the  infant.  It  is  said,  in  this  instance,  if  this  money  had  been 
brought  into  Court,  and  laid  out  from  time  to  time  in  the  funds,  it 
would  not  have  been  more  beneficial.  But  that  is  all  accident.  It 
might  be  much  more  beneficial. 

The  question  therefore  is  extremely  considerable ;  and  with  so 
much  doubt  upon  the  meaning  of  a  decree  of  this  sort,  to  settle  the 
practice  once  for  all,  my  intention  is  to  request  the  Masters  to  certi- 
fy to  me  the  practice  of  their  respective  offices  in  executing  decrees, 
which  direct  accounts  to  be  taken  in  this  manner.  If  the  practice 
varies,  it  ought  to  be'  settled.  At  the  same  time  I  suspect,  it  will  be 
found,  there  is  rather  more  direction  about  interest  in  this  decree 
than  has  been  usual.  I  doubt,  whether  there  ever  was  a  decree, 
that  both  ordered  interest  upon  every  sum,  as  it  was  received,  and 
also  annual  or  half-yearly  rests. 

1804.  Aug.  I4ih.  The  reference,  directed  accordingly  to  Mr. 
Cox,  produced  the  second  Report. 

The  Lord  Chancellor  [Eldon],  after  the  argument  upon  the  Ex- 
ception to  that  Report,  pronounced  the  following  judgment. 
[*  106]  Dec.  12rA.  *The  real  difficulty  is  how  to  construe  the 
words  of  this  decree.  Upon  the  justice  of  this  case,  what 
ought  to  be  the  demand,  I  have  very  frequently  and  anxiously  thought ; 
and,  adverting  to  all  the  cases,  in  which  the  Court  has  frequently  con- 
sidered it  to  be  consistent  with  every  view  of  moral  justice,  that  in- 
dividuals in  accountable  situations  should  pay  compound  interest, 
though  it  has  not  been  the  habit  of  the  Court  to  give  it,  I  have  not  the 
least  difficulty  in  saying,  that,  if  I  had  to  make  the  decree  upon  this  evi- 
dence, I  should  have  charged  the  Defendant  with  compound  interest. 
He  was  made  one  of  the  executors,  with  a  legacy  for  his  trouble. 
The  Will  states  in  the  most  express  manner,  that  the  executors  are 
to  make  no  advantage  whatsoever  by  keeping  money  in  their  hands ; 
and  expressly  as.  to  any  such  money  directs  legal  interest :  that  is, 
5/.  per  cent. ;  expressly  putting  41.  per  cent,  out  of  the  question  : 
but,  farther,  imposing  upon  them  the  necessity  of  parting  with  the 
money  in  their  hands,  or  of  paying  51.  per  cent.  As  to  the  particu- 
lar fund,  which  is  the  subject  of  this  suit,  the  testator  expressly  di- 
rects accumulation  during  the  infancy  of  his  children.  This  is  not 
therefore  a  case  of  contract,  in  which  you  can  reason  upon  it,  as  im- 
politic to  encourage  usury.     It  is  only,  that  the  testator  places  money 
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in  the  hands  of  these  persons,  with  an  express  prohibition  to  keep  it 
in  their  own  hands ;  and  a  direction  expressly  to  place  it  out  in  some 
•  such  way,  that  they  can  accumulate  interest.  Therefore  by  neces- 
sary consequence  they  keep  it  against  the  express  direction  of  the 
Will. 

It  was  argued  formerly,  that,  if  the  directions  of  the  testator  had 
been  observed,  as  far  as  it  was  practicable,  this  executor  would  thus 
have  been  charged  to  a  degree  beyond  that,  in  which  he 
could  have  made  use  of  the  *  money  for  the  Cestuis  que  [*107] 
trust.  That  is  strictly  true.  It  was  added,  that  the  De- 
fendant would  be  contented  to  be  understood  as  having  laid  out  the 
money  in  the  3  per  cents.,  as  it  could  have  been  laid  out ;  and,  that 
the  dividends  should  be  considered  as  having  been  laid  out  from 
time  to  time  ;  and  therefore  the  Plaintifis  might  take  satisfaction  in 
the  mode  the  Court  would  have  directed.  As  tb  the  first  of  these 
considerations,  if  an  executor,  with  an  express  trust  to  accumulate, 
comes  with  this  sort  of  case  ;  desiring  the  Court  not  to  weigh  it  in 
golden  scales,  but  to  measure  by  his  general  conduct,  an  honest  en- 
deavor to  execute  the  trust,  this  Court  would  not  deal  out  a  hard 
measure  to  him.  But  take  it  as  a  legacy  to  an  executor,  as  trustee 
for  an  infant,  a  week  old ;  who  says,  he  has  done  nothing  during 
the  whole  infancy  ;  that  he  has  kept  the  money,  without  showing  an 
endeavor  to  lay  it  out,  or,  that  he  had  not  the  means :  must  the 
Court  hold,  that  he  is  not  to  be  charged  in  any  degree,  or  take  the 
strongest  rule  they  can  take  ?  If  not  the  former,  the  rule  must  be 
the  latter ;  for  there  is  no  other.  Where  there  is  an  express  trust  to 
make  improvement  of  the  money,  if  he  will  not  honestly  endeavor  to 
improve  it,  there  is  nothing  wrong  in  considering  him,  as  the  princi- 
pal, to  have  lent  the  money  to  himself  upon  the  same  terms,  upon 
which  he  could  have  lent  it  to  others,  and  as  often  as  he  ought  to 
have  lent  it,  if  it  be  principal ;  and  as  often  as  he  ought  to  have  re- 
ceived it,  and  lent  it  to  others,  if  the  demand  be  interest,  and  inter- 
est upon  interest.  If  the  demand  goes  farther  than  that,  my  opin- 
ion is,  that  it  is  not  a  wrong  principle  to  go  as  far ;  a,nd  that  this  is 
a  species  of  case,  in  which  the  Court  would  shamefully  desert  its 
duty  to  infants  by  adopting  a  rule,  that  an  executor  might  keep 
money  in  his  hands,  without  being  answerable  as  if  he  had  accumu- 
lated ;  and,  if  the  Court  cannot  find  out  from  the  actual  circum- 
stances proved,  that  he  has  attempted  accumulation,  and 
the  *  charge  falls  more  heavily  upon  him  on  that  account,  [*  108] 
the  fault  is  his  own  in  not  showing,  what  endeavors  to 
improve  it  he  had  made. 

It  is  said,  the  Defendant  ought  to  be  permitted  to  redeem  himself 
from  this,  by  being  considered  in  the  same  situation  as  if  the  prop- 
erty had  been  laid  out  in  the  funds  and  accumulated.  The  Court 
never  will  permit  that  at  the  conclusion  of  the  executor's  accounts. 
The  consideration  is  very  difierent,  where  at  the  beginning  of  the 
iniancy  he  lays  it  out  in  safety  and  a  course  of  accumulation  ;  where 
in  one  event  it  may  be  increased  vastly  beyond  what  it  may  prove 
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in  a  different  event.  The  Court  will  not  permit  him  to  look  back  ; 
and  calculate,  whether  it  is  better  for  him  to  abide  by  that  situation, 
in  which  he  ought  to  have  placed  himself  at  the  commencement  of  the 
trust.  The  contrary  principle  may  be  justified  by  analogy ;  for, 
suppose,  he  had  laid  out  the  property  in  the  funds,  and  sold  out  the 
stock  at  a  great  advance ;  if  at  the  conclusion  of  the  trust  the  price 
is  less  than  he  sold  at,  he  qpuld  not  have  offered  back  the  stock ; 
but  shall  answer  for  the  money ;  if  that  is  for  the  interest  of  the 
Cestui  que  tru^t. 

Upon  these  grounds  there  is  no  doubt,  that,  if,  as  was  contended 
formerly  byMr.  Steele,  and  is  now  contended  by  the  Attorney  General, 
instead  of  a  computation  by  the  Master  of  interest  upon  interest 
half-yearly,  or,  as  is  more  usual,  yearly,  (upon  which  however  my 
judgment  is  bound  by  the  decree),  the  proper  way  is  to  carry  out 
the  interest  into  a  separate  column  half-yearly,  and  then  to  cast  up 
the  whole ;  and  that  the  Court  can  do  no  more,  a  different  rule 
would  be  more  for  the  advantage  of  these  infants  ;  and,  if  the  de- 
cree directed  simply,  that  interest  should  be  calculated  on  each  side, 
as  the  receipts  and  payments  from  time  to  time  varied  the 
[*  109]  state  of  the  *  account,  tHat  would  be  more  favorable  to  the 
infants  ;  for  the  interest,  so  carried  out  into  a  separate  col- 
umn, bears  no  interest ;  as  it  may,  if  included  in  the  general  column. 
But  the  effect  would  be  enormous  injustice.  Consider  what  a  bene- 
ficial doctrine  for  the  executor  this  is ;  and  of  course  unfavorable  to 
the  cestui  que  trust.  Take  this  fund  as  30,000/.  in  the  Defendant's 
hands  :  the  infant  cestui  que  trust  a  week  old.  At  the  end  of  the 
first  year  the  interest  of  that  sum  at  5  per  cent,  would  be  15002.  If 
that  sum  is  carried  out  into  a  separate  column,  it  does  not  carry  in- 
terest for  the  subsequent  twenty  years  :  or,  if  it  does  carry  interest 
at  5  per  cent,  unless  I  give  compound  intere9t,  in  any  way  of  put- 
ting it  the  legacy  is  nearly  as  beneficial  to  the  executor  as  to  the  in- 
fant.    That  cannot  be  permitted.        ^    • 

Take  it  another  way.  Suppose,  the  executor  is  also  guardian  ; 
and  no  one  will  file  a  bill  against  him  as  next  friend  of  the  infant : 
see  the  consequence.  When  that  sum  of '15002.  is  carried  out  into 
a  separate  column,  if  a  bill  was  filed,  the  next  day  that  sum  would 
be  brought  into  Court;  and  from  that  moment,  being  principal, 
though  produced  by  interest,  would  have  carried  interest  during  the 
whole  remaining  period  of  twenty  years.  The  principle,  imposing 
upon  the  executor  the  duty  of  doing  what  the  Court  would  call  upon 
him  to  do,  is  not  pressed  too  far ;  particularly,  if  the  executor  is  ex- 
pressly directed  to  act  as  the  Court  would  act.  Therefore  it  is  im- 
possible to  agree  to  Mr.  Steele's  argument.  The  Attorney  General 
goes  farther ;  contending,  that  the  direction  to  make  annual  rests 
does  not  authorise  the  Master  to  compute  interest  upon  the  column 
of  receipts ;  but  is  inserted,  in  order  that  the  Court  may  be  able, 
having  regard  to  the  magnitude  of  these  sums,  to  reason  upon  the 
practicability  of  the  executor's  making  interest  of  that  interest :  or 
on  the  other  hand  to  say,  they  may  fairly  be  considered  such  sums, 
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and  of  such  a  nature,  that  he  could  not  be  called  upon  to  make 
principal  of  them. 

With  regard  to  the  practice,  I  was  amazed  to  fitid,  how  little  the 
meaning  of  this  direction  to  make  rests  was  understood.  I  was  sur- 
prised to  hear  it  asserted,  that  rests  are  never  made  to  reduce  an  ac- 
count, but  only  to  increase  an  account ;  for  in  the  case  of  receivers 
and  all  persons  accountable  I  have  knqwn  those  words  inserted.  In 
general  cases  I  believe  rests  are  made,  in  order  to  see,  whether  inter- 
est is  to  be  charged  or  not.  In  this  instance  the  Court  is  bound  to 
pennit  a  computation  of  interest  to  be  made  upon  the  sums  from 
the  times  they  were  received ;  making  rests  from  the  times  they 
were  received  "  in  that  computation  *; "  the  more  bound,  as  the  de- 
cree directs  the  account  of  the  personal  estate  to  be  taken  ;  and  in 
that  account  expressly,  at  what  times  the  sums  were  received.  But, 
if  the  meaning  is,  as  the  Attorney  General  contends,  and  the  Master 
ought  not  to  have  added  interest  upon  the  balances  of  interest  with- 
out the  Court's  direction,  I  should  have  thought,  the  Defendant 
ought  to  have  been  so  charged  ;  and  the  proper  mode  of  taking  the 
account  is  the  mode,  in  which  it  has  been  taken  ;  and  that  reduces 
it  to  a  mere  point  of  form.  As  to  the  bonds  (1)  now  produced, 
that  is  a  consideration  proper  to  be  disposed  of  out  of  Court :  but, 
where  there  is  a  general  fund,  belonging,  not  to  one,  but  to  a  body 
of  Plaintiffs,  and  the  direction  must  apply  to  the  whole,  without  ref- 
erence to  the  transactions  with  some  of  them,  the  Court  must  adopt 
a  rule,  applicable  to  all ;  and  the  other  is  a  separate  transaction. 

That  brings  it  to  the  meaning  of  Lord  Rosslyn's  decree,  which  is 
expressed  in  terms,  that  I  apprehend,  were  never  before 
♦inserted,  and,  I  hope,  never  will  again  be  found,  in  any  [*  HI] 
decree.  The  mode  of  directing  the  account  to  be  taken 
from  the  moment  of  the  testator's  death  upon  all  the  sums  received 
and  paid  is  new.  Some  time  should  be  fixed,  at  which  the  principal 
was  to  be  said  to  be  in  hi^  hands  so  that  it  might  be  laid  out.  I 
doubt  also,  whether  the  Court  ever  directed  interest  upon  payments 
and  receipts  to  be  computed  at  the  end  of  the  half  year,  and  then 
interest  to  be  made  principal.  I  doubt,  whether  that  has  been  ever 
done  in  practice.  I  do  not  say,  it  ought  not*  to  be  done  in  some 
cases  ;  and  perhaps  there  is  not  much  ground  to  complain  of  it  in 
this  case.  But  the  course,  I  believe,  has  been,  not  to  look  at  each 
particular  case,  with  regard  to  the  practice  of  directing  rests ;  but 
to  fix  some  time,  at  which  the  party  is  to  be  first  charged  with  the 
principal,  and  then  upon  general  convenience  to  make  some  rests, 
and  to  call  upon  the  Master  to  compute  interest  upon  those  rests. 
But  this  decree  has  expressly  given  that  direction  ;  and  then,  consid- 
ering the  nature  of  the  case,  and  the  very  particular  expression  as  to 
the  computation  of  interest  in  this  decree,  and  the  great  opportunity 
I  have  given  for  a  practical  exposition  upon  the  words  of  the  decree, 

(1)  Bonds  for  money  lent  by  the  Defendant  to  some  of  the  Plaintifli  at  4  per 
cent 
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upon  the  whole  I  am  not  called  upon  to  say,  the  Master  has  done 
wrong  in  this  particular  case. 

The  Exception  must  therefore  be  over-ruled :  but  in  such  a  case 
as  this  it  is  fair,  that  they  should  divide  the  deposit  (1). 

1.  With  respect  to  the  inquiry  directed  in  this  case,  see  the  note  to  Pocock  r. 
Medington^  5.  794. 

2.  As  to  the  responsibility  which  an  executor  will  incur  by  keeping  his  testates 
assets  in  his  own  hands,  after  all  the  purposes  which  might  anonf  'a'iei^nable 
ground  for  the  detention  are  answered,  see  notes  3, 4,  to  Tew  v.  Ead  of  WtrUeriont 
1  V.  451 ;  and  note  3  to  EagleUm  and  Coventry  v.  Kingnion,  8  V.  438.  for, 
though  courts  of  equity  are  never  disposed  to  press  hard  upon  executors,  ^1, 
persons  accepting  a  trust  of  that  kind  must  perform  it,  not  only  without  fraud,  but 
with  reasonable  diligence ;  see  the  note  to  Powd  v.rEvant,  5  V.  839.  And,  as  a 
general  rule,  it  is  the  duty  of  executors  to  press  on  all  their  remedies  for  the  re- 
covery of  debts  due  to  their  testatoi's  estate ;  though  it  does  not  follow,  that  they 
are  immediately  to  call  in  moneys  which  they  find  placed  out  on  good  securities: 
see  note  1  to  Sttwett  v.  Barnard^  6  V.  520. 

(I)  Affirmed  upon  a  re-beaiing,  .post^  voL  xiiL  407, 590. 


1805.]  THELf^USSON  V.  WOODFORD.  112 

THELLUSSON  v.  WOODFORD. 
WOODFORD  V.  THELLUSSON. 

[In  the  House  of  Lokdb. — 1805,  Juite  25,  and  beybiial  othee  Days. — 
Ante,  Vol.  IV.  227.] 

real  estates  of  the  annual  value  of  near  lOOCM.,  and  other  estates, 
A  to  be  purchased  with  the  residue  of  the  personal  estate,  amounting  to 
600,00(M.  to  trustees  and  their  heirs,  &.c.  upon  trust  during  the  lives  of 
itatoPs  sons  A.  B.  and  C.  and  of  his  grandson  D.  and  of  such  other  sons 
I  A.  now  has  or  may  have  and  of  such  issue  as  D.  may  have  and  of  such  issue 
I  any  other  sons  of  ^A.  may  have  and  of  such  sons  as  R  and  C.  may  have  and 
of  such  issue  as  such  sons  may  have  as  should  be  living  at  his  decease  or  bom 
in  due  time  afterwards  and  during  the  life  of  the  survivor  to  receive  the  rents 
and  profits,  and  from  time  to  timiirto  invest  the  same,  and  the  produce  of  tim- 
ber, &c.  in  other  purchases  of  real  estates ;  and  after  the  death  of  the  survivor 
of  the  said  several  persons  that  the  said  estates  shall  be  divided  into  three  lots ; 
and,  that  one  lot  snail  be  conveyed  to  the  eldest  male  lineal  descendant  then 
living  of  A*,  in  tail  male ;  remaindor  to  the  second,  &.c.  and  all  and  every  other 
male  lineal  descendant  or  descendants  then  living,  who  shall  be  incapable  of 
taking  as  heir  in  tail  male  of  any  of  the  persons,  to  whom  a  prior  estate  is 
limited,  of  A.,  successively  in  tail  male ;  remainder  in  equal  moieties  to  the 
eldest  and  every  other  male  lineal  descendant  or  descendants  then  living  of  B. 
and  C.  as  tenants  in  common  in  tail  male  in  the  same  manner,  with  cross  re- 
mainders ;  or,  if  but  one  such  male  lineal  descendant,  to  him  in  tail  'male ; 
remainder  to  trustees,  their  heirs,  &c. 

The  other  two  lots  were  directed  to  be  conveyed  to  the  male  descendants  of  R 
and  C.  respectively  in  the  same  manner,  and  with  similar  limitations  to  the 
male  descendants  of  their  brothers,  and  to  the  trustees  in  fee ;  and  it  was 
directed,  that  the  trusfees  should  stand  seised,  upon  the  failure  of  male  lineal 
descendants  of  A.  B.  and  C.  as  aforesaid,  upon  trust  to  sell,  and  pay  the  produce 
to  his  Majesty,  his  heirs,  and  successors,  to  the  use  of  the  Sinking  Fund :  the 
accumulation,  till  the  purchases  or  sales  can  take  place,  to  ^  to  the  same  pur- 
pose ;  with  a  direction,  that  all,  the  persona  becoming  entitled  shall  use  the 
siflfname  of  the  testator  only. 

The*  Decree,  establishing  the  trusts  of  the  will,  was  affirmed  by  the  House  of 
Lordtf  upon  appeal. 

Testator  may  give  a  life-estate,  to  he  appointed  by  the  survivor  of  1000  penons, 
[p.  145.] 

Property  may  be  so  limited  as  to  make  it  unalienable  during  any  number  of  lives, 
not  exceeding  that,  to  which  testimony  can  be  applied,  to  determine,  when  the 
survivor  drops  (a),  [p.  14d] 

Construction,  to  support  the  intention  upon  the  whole  Will,  against  the  strict 
^ammatical  rule,  [p.  148.] 

In  Executory  Devise  the  time  of  gestation  may  be  taken  both  at  the  beginning 
and  the  end,  [p.  149.] 

These  causes  (1)  came  on  by  appeal  from  the  decree,  made  in 
consequence  of  •the  judgment  given  by  Lord  Loughborough,  Chan- 
cellor, Lord  Alvanley,  then  Master  of  the  Rolls,  and  the 
*  Judges  Duller  and  Lawrence.     The  Decree  dismissed  the     [*  1 13] 

(a)  A  devise  to  a  person,  depending  upon  the  contingency  of  his  becoming  a 
citizen  of  the  United  States,  or  being  otherwise  qualified  to  hold  real  estate,  is  not 
too  remote.    Rowan  v.  Rownij  9  Peters,  Sup.  Ct  Rep.  301. 

An  executory  devise  roust  vest  during  lives  in  being,  or  twenty-one  years  and 
a  portion  after.  Mghtingalt  v.  Buntlly  15  Pick.  Rep.  104 ;  Hauiof  v.  Mortlump- 
ton,  8  Mass.  3, 38. 

,     (1)  Reported  ante,  vol.  iv.  297.    See  the  references. 
VOL.  XI.  6 
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Bill  in  the  original  cause,  so  far  as  it  prayed,  that  the  limitations 
and  dispositions,  contained  in  the  Will  of  Peter  Thellusson  con- 
cerning his  real  estates,  and  the  general  residue  of  his  personal 
estate,  and  the  rents,  issues,  and  profits,  of  such  estates,  and  con- 
cerning the  estates  directed  to  be  purchased,  and  the  rents  and  prof- 
its thereof,  and  the  trusts  thereof,  might  be  declared  void :  and  in 
the  cross  cause  declared,  that  the  Will  ought  to  be  established  and 
the  trusts  of  it  performed  and  carried  into  execution  ;  and  declared 
the  devises  and  limitations  of  the  estates  contained  in  the  Will  to  be 
good  and  valid  in  law  ;  and  decreed  and  gave  directions  accordingly. 
Peter  Isaac  Thellusson,  after  the  decree,  had  three  sons  born,  viz. 
Edmund  Thellusson,  Alexander  Thellusson,  and  Arthur  Thellusson ; 
and  Charles  Thellusson  (the  elder)  also  had  one  son  born,  viz.  Thom- 
as Thellusson  ;  and  Ann,  one  of  the  testator's  three  daughters,  mar- 
ried William  Lukin.     All  these  persons  were  made  parties. 

The  Appellants,  the  widow  and  children  of  the  testator,  appealed 
from  the  Decree  for  the  following  Reasons  : 

That  the  trust,  attempted  to  be  created  by  Mr.  Thellusson's  Will, 
being  of  the  class  of  executory  trusts  created  by  Will,  must  depend 
for  its  validity  on  its  being  instituted  for  those  purposes,  and  limited 
within  those  boundaries,  which  the  law  prescribes  for  trusts  of  that 
description :  but  it  was  neither  instituted  for  those  purposes,  nor 
limited  within  those  boundaries. 

1st.  It  is  not  instituted  for  the  purposes,  which  the  law  prescribes 
for  those  trusts. 
[*  114]  ^  The  nature  of  it  is  to  create  an  equitable  estate  of  in- 
heritance, commencing  at  a  future  time,  without  limiting 
an  intermediate  equitable  estate,  commensurate  with  the  interval. 
By  the  old  law  limitations  of  this  kind  were  illegal.  For  the  pur- 
pose of  enabling  parties  to  provide  for  those  reasonable  occasions^  of 
families,  which  could  not  be  provided  for,  except  by  allowing  future 
estates  of  freehold  to  be  limited  without  a  limitation  of  such  a  pre- 
vious intermediate  estate,  they  were  first  admitted  into  Wills ;  and 
afterwards,  when  uses  were  introduced,  the  uses  raised  by  them 
were  admitted  among  those,  which  on  account  of  the  fairness  and 
utility  of  their  object  Courts  of  Equity  thought  binding  on  the  con- 
sciences of  trustees,  and  the  performance  of  which  they  would  on 
that  ground  compel  by  a  Subpoena.  Thus  the  circumstance  of  their 
being  created  for  the  meritorious  purpose  of  providing  for  the  rea- 
sonable occasions  of  families  was  the  ground,  on  which  the  uses 
raised  by  these  limitations  were  admitted  among  those,  which  Courts 
of  Equity  would  execute  ;  and  of  course,  when  they  are  not  created 
for  a  purpose  of  that  nature,  the  ground  for  interference  of  Courts 
of  Equity  does  not  arise.  In  the  present  case  there  is  no  such 
ground  :  Mr.  Thellusson's  Will  is  morally  vicious  ;  as  it  was  a  con- 
trivance of  a  parent  to  exclude  every  one  of  his  issue  from  the  en- 
joyment even  of  the  produce  of  his  property  during  almost  a  cen- 
tury ;  and  it  is  politically  injurious  ;  as  during  the  whole  of  that  pe- 
riod it  makes  an  immense  property  unproductive  both  to  individuals 
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and  the  community  at  large  ;  and  by  the  time,  when  the  accumula- 
tion shall  end,  it  will  have  created  a  fund,  the  revenue  of  which 
will  be  greater  than  the  civil  list ;  and  will  therefore  give  its  possess- 
or the  means  of  disturbing  the  whole  economy  of  the  country.  The 
probable  amount  of  the  accumulated  fund,  in  theevents,  which  have 
happened,  is  stated  in  the  appellant's  bill,  and  admitted  in  the  an- 
swer, to  be  19,000,000/. ;  and  in  case  any  of  the  persons, 
*  answering  the  description  of  heir  male,  when  the  period  [*  115] 
of  suspense  ends,  should  be  a  minor,  and  his  minority 
should  continue  ten  years,  it  would  increase  the  amount  of  that  third 
to  the  sum  of  10,302,3732. ;  so  that  if  tlie  whole  property  should 
centre  in  one  person,  and  that  person  should  have  a  minority  of  ten 
years,  after  the  end  of  the  period  of  suspense,  (a  circumstance  by 
no  means  improbable,  particularly  as  Mr.  George  Woodford  Thel- 
lusson  has  been  long  married  and  has  no  son,)  the  whole  accumu- 
lated fund  will  amount  to  32,407,1202. 

2d.  The  trust  is  not  confined  within  that  boundary,  which  the 
law  prescribes  for  trusts  of  that  description  :  (even  though  it  be  ad- 
mitted, that  all  the  lives,  during  which  the  accumulation  is  to  be 
carried  on,  were  in  existence  at  the  time  of  Mr.  Thellusson's  de- 
cease) ;  as  one  circumstance,  which  materially  affects  the  period  of 
suspense,  and  which  enters  into  every  case,  in  which  the  suspense 
of  property  has  been  held  legal,  does  not  enter  into  the  present  case. 

In  examining  the  cases,  decided  on  limitations  of  this  kind,  it  will 
appear,  that  in  every  one  of  them  all  the  lives,  during  which  the 
period  of  suspense  is  directed  to  be  carried  on,  are  evidently  the 
lives  of  persons,  immediately  connected  with  or  immediately  leading 
to  the  person,  in  whom  under  the  trust,  first  limited  to  take  efiect 
at  the  end  of  the  suspense,  the  property  was  to  vest.  Thus  {to  in- 
stance the  two  cases,  in  which  the  accumulation  was  supposed  to 
have  been  farthest  carried  on)  in  that  on  Lady  Denison's  Will  (1) 
Miss  Midgley,  during  whose  life  the  property  might  be  in  suspense, 
was  the  mother  of  the  second  son,  to  whom  the  property 
was  *  devised  ;  and  in  Long  v.  BlackaU  (2)  the  testator's  [*  116] 
posthumous  son  was  immediate  ancestor  to  the  heir,  in 
whom  the  property  was  directed  to  vest :  but  in  the  present  case 
not  one  of  the  first  lives  has  an  imniediate  connection  with,  or  im- 
mediately leads  to,  the  person  benefited.  In  the  sense  we  are  speak- 
ing of  the  life  of  any  stranger  was  equally  connected  with,  and 
would  equally  lead  to,  *^  the  respective  male  descendant  of  the  tes- 
tator's sons,"  as  the  lives  assigned  by  him  for  the  period  of  suspense. 
A  material  difierence  therefore  in  a  point,  considerably  influencing 
the  purpose  and  boundary  of  the  suspense,  exists  between  the  pres- 
ent and  all  the  decided  cases. 

3d.  The  use  made  by  Mr.  Thellusson  of  the  rule,  allowing  a  sus- 

(1)  In  the  Begister's  Book,  under  the  title  Harrtaon  v.  Harrisafij  31st  July, 
178a 

(2)  JhUe,  vol.  ill  486 ;  7  Term  Rep.  100. 
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pense  of  the  absolute  ownership  of  property  to  be  carried  on  for  any 
number  of  lives  in  being,  is  a  fraud  on  the  rule. 

It  is  a  maxim  of  law,  which  admits  of  no  exception,  that  nothing 
shall  be  effected  by  indirect  means,  which  cannot  be  done  in  a  di- 
rect manner.  Now  a  possible  suspense  of  property  for  twenty-five 
years  was  held  to  be  void  in  Sir  John  Lade^s  Case  (1)  ;  and  in  the 
late  case  of  Proctor  v.  The  Bishop  of  Bath  and  WeUs  (2)  the  Court 
of  Common  Pleas  unanimously  decided  against  the  legality  of  a  pos- 
sible suspense  of  property  for  twenty-four  years.  Where  property 
is  suspended  through  the  medium  of  lives,  if  the  lives  be  those  ot 
persons  connected  with  the  ultimate  owner,  the  persons,  whose  lives 
form  the  period  of  suspense,  will  generally  be  the  parents  of  the  par- 
ties ultimately  benefited  ;  and  will  not  therefore  be  more  than  one  or 

two  lives  at  the  utmost.  Now  the  probable  duration  of 
[*  117]     one  or  *  two  such  lives  falls  short  of  twenty-one  years ; 

but,  if  an  unlimited  number  of  lives  be  taken,  they  will 
reach  a  century.  It  is  observable,  that  the  probable  duration  of  the 
lives  assumed  by  Mr.  Thellusson  reaches  seventy  years.  Thus, 
therefore,  if  the  rule  be  taken  to  extend  to  any  number  of  lives,  it 
will  follow,  that  though,  where  a  number  of  years  directly  constitute 
the  term  of  suspense,  property  cannot  be  suspended  from  vesting 
absolutely  during  twenty-five  years,  according  to  the  determination 
in  Sir  John  Lade^s  Case,  or  during  twenty-four  years,  according 
to  the  case  of  Proctor  v.  The  Bishop  of  Bath  and  WeUs,  yet  by  as- 
signing for  the  period  of  suspense  a  number  of  lives,  whose  average 
duration  is  equal  to  a  given  number  of  years,  and  thus  indirectly 
making  years  not  lives  to  constitute  the  period  of  suspense,  property 
may  be  suspended  for  a  whole  century ;  and  the  present  will  be 
cited  on  future  occasions,  as  a  case  in  point  for  extending  the  period 
of  suspense  to  seventy  years.  Thus  Mr.  Thellusson's  Will  is  a  fraud 
on  the  rule.  When,  in  The  Duke  of  Norfolk's  Case  (3),  Lord 
Nottingham  pronounced  for  the  legality  of  an  executory  limitation, 
which  kept  the  absolute  ownership  of  a  term  of  years  in  susp^ise  for 
one  whole  life,  and  thereby  extended  the  period  allowed  for  the  sus- 
pense of  a  term  beyond  what  had  been  settled  for  it  in  the  preceding 
case  of  Child  v.  Bayley  (4),  the  possibility  of  the  abuse  of  that  exten- 
sion of  executory  limitation  was  strongly  pressed  upon  him  ;  and  he 
answered  it  in  these  remarkable  words :  <<  It  has  been  u^ed  at  the 
Bar,  where  will  you  stop,  if  you  do  not  stop  at  Child  and  Bayley's 
Case  1  I  answer,  I  will  stop  every  where,  when  any  inconvenience 
appears ;  no  where,  before.     It  is  not  yet  resolved,  what  are  the 

utmost  bounds  of  limiting  a  contingent  fee  upon  a  fee  ; 
[*  118]     *and  it  is  not  necessary  to  declare,  what  are  the  utmost 

bounds   to  a  springing  trust  of  a  term ;  whenever  the 

(1)  Lade  V.  Hol/ord,  Amb.  479 ;  3  Burr.  14ia 
2)  2  Hen.  Bla.  358. 

(3)  3  Chan.  Ca.  1 ;  2  Ch.  Rep.  229 ;  2  Freem.  72,  80 ;  PoUexf.  104 ;  and  Lord 
Nottingham's  mis.  in  Mr.  Hargrave's  possession. 

(4)  Cnx  Jac.  450;  1  Rol.  Ab.  612;  Palmer,  48, 333 ;  2  Rol.  Rep.  129;  Jon.  15. 
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bounds  of  reason  or  convenience  are  exceeded,  the  law  will  quickly 
be  known.''  The  use  made  by  Mr.  Thellusson  of  the  rule  is,  both 
in  a  private  and  public  view,  unreasonable  and  inconvenient :  and  is 
still  more  objectionable,  as  by  carrying  on  indirectly  an  accumulation 
for  seventy  years,  which  directly  could  not  be  carried  on  for  one 
third  of  such  a  number  of  years,  it  is  a  fraud  on  the  rule  itself. 
Thus,  therefore,  the  time  pointed  out  by  Lord  Nottingham  is  come ; 
and  it  is  necessary,  that  it  should  be  known,  that  the  rule  is  to  be 
understood  with  this  limitation  ;  that,  whenever  from  the  number  or 
quality  of  the  lives  chosen  it  is  evident,  that  accumulation,  and  not 
a  fiimily  purpose,  is  the  object  of  the  trust,  the  bounds  of  the  reason 
and  convenience  of  the  rule  are  exceeded ;  and  a  fraud  has  been 
practised  on  the  rule.  It  is  objected  to  this  conclusion,  that  any  in- 
quiry into  the  reasonableness,  convenience,  or  fairness,  of  the  use 
made  of  the  rule  must  lead  to  uncertainty,  and  to  an  exercise  of  dis- 
cretion, which  the  Bench  has  always  disclaimed  ;  but  this  does  not 
follow.  As  much  uncertainty  and  as  great  an  exercise  of  discretion 
attend  all  decisions  upon  unconscionable  contracts,  as  will  attend  all 
decisions  on  the  reasonableness,  convenience,  and  fairness,  of  the 
use  made  of  the  rule  in  question.  A  contract  may  be  objectionable 
for  its  unreasonableness  and  unfairness;  without  being  objectionable 
on  the  ground  of  either  to  such  a  degree  as  will  induce  a  Court  of 
Equity  to  rescind  it :  but  still  there  is  a  degree,  in  which  Equity  will 
interfere.  "  To  set  aside  a  conveyance,  there  must,"  Lord  Thurlow 
said  in  the  case  of  Gwynne  v.  Heaton  (I),  "be  an  inequality  so 
strong,  gross,  and  complete,  that  it  must  oe  impossible  to  state  it  to 
a  man  of  common  sense  without  producing  an  exclamation 
of  the  inequality  of  it.''  *  So,  in  respect  to  the  rule  in  [*  119] 
question,  it  may  be  much  abused,  without  a  Court's  being 
justified  in  taking  notice  of  the  abuse ;  but  when  the  abuse  is  so 
strong,  gross,  and  complete,  that  every  man  of  common  sense,  to 
wh($m  it  is  stated,  must  exclaim  against  it,  the  case,  supposed  by 
Lord  Nottingham,  is  come ;  and  Equity  will  interfere  to  set  it  aside. 
That  the  rule  has  been  strongly,  grossly,  and  completely  abused  in 
the  present  case,  appears  not  to  be  doubted. 

4th.  The  trust  is  not  limited  within  those  boundaries,  which  the 
law  requires  for  trusts  of  this  description  ;  because  the  Will  attempts 
to  protract  the  accumulation  during  the  lives  of  persons  unborn  at 
the  time  of  the  testator's  decease  :  the  testator  having  selected  for 
that  purpose  the  lives  of  such  persons  as  might  not  be  born  till 
within  due  time  after  his  decease  ;  and  the  persons  thus  described 
cannot  be  considered  as  persons  actually  born  in  his  life-time. 

It  is  true,  that  for  some  purposes,  as,  at  the  Common  Law  to  take 
by  descent,  and  by  10  &  1 1  William  III.  c.  16,  to  take  by  way  of 
remainder,  a  child,  who  is  en  ventre  sa  merCy  when  the  estate  de- 
signed for  him  would  devolve  upon  him,  if  he  were  born,  becomes 
entitled  to  it,  after  he  is  born ;  and  may  then  enter  upon  it ;  and 

(1)  1  Bro.  C.  C.  1. 
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devest  it  from  the  iSrst  taker.  But  his  title  to  enter  upon  the  estate 
after  his  birth  is  not  a  consequence  of  his  supposed  existence  during 
the  time  he  was  en  ventre  sa  mere,  but  because  in  the  case  of  his 
taking  by  descent  the  law  at  the  instant  of  his  birth  invests  him, 
though  a  posthumous  child,  with  the  character  of  heir,  and  conse- 
quently with  all  the  rights  of  heirship  ;  and  because,  when  he  cla'uns 
by  way  of  remainder,  it  b  expressly  provided  by  10  <&  11  William 
III.  c.  16,  that  the  remainder  shall  vest  in  him  upon  his  birth.  If 
the  law  considered  him  to  exist  before  bis  birth,  the  free- 
[*  120]  hold,  ^  during  the  time  of  his  being  en  ventre  sa  mere, 
would  be  vested  in  him  in  the  eye  of  the  law,  and  for  the 
purposes  of  law  ;  but  that  clearly  is  no^  the  case  ;  for  while  he  is 
en  ventre  sa  mere  the  law  vests  the  freehold  in  the  intermediate  taker, 
as  heir,  with  every  right  and  burthen  of  heirship  ;  so  that  after  the 
birth  of  the  nearer  heir  he  even  retains  the  profits  of  the  estates 
against  him.  That  class  of  lives,  therefore,  which  is  now  the  subject 
of  observation,  neither  had  nor  could  have  an  existence,  either  in 
fact  or  in  law,  in  the  life-time  of  Mr.  Thellusson.  It  follows,  that 
by  the  admission  of  them  into  the  term  of  suspense,  the  boundary 
prescribed  by  law  for  the  suspense  of  real  property  has  been  exceed- 
ed. No  cases,  the  subject  of  which  is  real  property,  can  be  men- 
tioned, in  which  a  child  en  ventre  sa  mere  has  been  held  to  be  in  ex- 
istence for  any  purpose,  except  to  limit  the  estate  of  the  first  devi- 
see, or  for  the  actual  benefit  of  the  child  himself,  being  the  substi- 
tuted devisee.  In  Bennett  v.  Haneywood  (1)  Lord  Bathurst  declared, 
that  the  Court  had  never  construed  a  child  en  ventre  sa  mere  to  be 
actually  born  at  the  time  of  the  death  of  the  testator,  except  in 
the  case  of  a  devise  to  the  children.  Cases  upon  trusts  of  personal 
estates  are  not  applicable  to  cases  of  the  present  description,  arising 
on  devises  of  real  estates ;  for  those  rules  of  law,  respecting  real 
estates,  which  require,  that  an  estate  of  freehold  should  be  actually 
vested  in  some  person,  and  therefore  deny  a  legal  existence  to  a  child 
en  ventre  sa  mere,  even  for  his  own  benefit,  are  in  no  wise  applicable 
to  trusts  of  personal  estate.  The  case  of  Long  v.  Blackall  (2)  is 
the  only  case,  where  the  lawfulness  of  making  a  child  en  ventre  sa 
mere  a  life  for  the  purpose  of  suspense,  appears  to  have  been  admit- 
ted ;  but  that  was  a  case  of  personal  estate.  Now,  as  there  is  no 
law,  which  denies  a  legal  existence  to  a  child  en  ventre  sa  mere, 
where  personal  estate  is  concerned,  it  seems,  (especially 
[*  121]  *  where,  as  in  Long  v.  BlackaU,  it  gives  effect  to  a  pro- 
vision made  by  a  parent  for  a  child)  that  there  is  strong 
ground  to  contend,  that  a  child  en  ventre  sa  mere  shall,  in  the  eye  of 
the  law,  be  supposed  to  exist  for  his  own  benefit,  and  that  there 
should  be  a  strong  disposition  in  the  Courts  to  favor  such  an  argu- 
ment ;  but  in  the  present  case,  from  the  impossibility  of  supposing 
the  freehold  to  be  in  the  child,  while  en  ventre  sa  mere,  the  argument 
is  wholly  inadmissible. 

(1)  Amb.708. 

(2)  ^nte,  vol.  iii.  486 ;  7  Tenn  Rep.  100. 
VOL    XI.  6* 
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Admitting,  however,  that  the  lives  in  question  were,  for  some  pur- 
poses of  law,  in  existence  in  the  life-time  of  Mr.  Thellusson,  they 
certainly  were  not  in  existence  for  the  use  he  made  of  them.  In 
the  cases,  where  the  nine  months  have  been  mentioned,  as  a  period 
allowed  for  protracting  the  suspense  of  property,  it  is  generally 
added,  that  the  nine  months  were  allowed  for  the  sake  of  the  post- 
humous child,  intended  to  be  benefited  by  the  protraction :  but  a 
single  instance  cannot,  be  produced,  where  the  nine  months  have 
been  added  for  any  other  purpose ;  and  perhaps  an  instance  cannot 
be  brought,.where  the  Courts  have  had  occasion  to  mention  the  nine 
months,  without  adding  at  the  same  time,  that  they  were  allowed 
merely  for  the  benefit  of  the  posthumous  child.  Then  how  does 
the  argument  stand  ?  A' posthumous  child  is  in  fact  unborn  at  the 
testator's  decease.  The  law  allows  that ;  when  after  his  birth  he 
answers  the  character  of  heir,  taking  by  descent ;  and  also  in  some 
cases,  especially  provided  for  by  Act  of  Parliament,  his  being  en 
ventre  sa  mere  shall  not  deprive  him  of  an  estate,  to  which,  if  actu- 
ally born  at  the  time  of  its  devolution,  he  would  have  been  entitled. 
To  argue  from  this,  that  for  all  purposes,  and  particularly  for  pur- 
poses, which,  as  in  the  present  case,  operate  to  their  prejudice,  post- 
humous children  shall,  in  the  supposition  of  law,  be  thought  in  ex- 
istence, is  unjustifiable. 

*  5th.  In  other  respects  the  suspense  evidently  extends     [*  122] 
beyond  the  lives  of  persons  in  being  at  the  testator's  de- 
cease. 

The  classes  of  lives  are  described  by  the  testator  in  the  following 
words :  1st.  '^  During  the  natural  lives  of  my  sons  Peter  Isaac 
Thellusson  George  Woodford  Thellusson  and  Charles  Thellusson." 
2d.  '^  And  of  my  grandson  John  Thellusson  son  of  my  said  son 
Peter  Isaac  Thellusson."  3d.  <^  And  of  such  other  sons  as  my  said 
son  Peter  Isaac  Thellusson  now  has  or  may  have."  4th.  <^  And  of 
such  issue  as  my  grandson  John  Thellusson  son  of  my  said  son 
Peter  Isaac  Thellusson,  may  have."  5th.  <<  And  of  such  issue  as 
any  other  sons  of  my  said  son  Peter  Isaac  Thellusson  may  have." 
6th.  "  And  of  such  sons  as  my  said  sons  George  Woodford  Thel- 
lusson and  Charles  Thellusson  may  have."  7  th.  ^^  And  of  such 
issue  as  such  sons  may  have  as  shall  be  living  at  the  time  of  my  de- 
cease or  born  in  due  time  afterwards." 

The  question  is,  Whether  all  the  lives,  mentioned  in  this  part  of 
the  Will,  must  necessarily  have  been  in  existence  in  the  life-time  of 
the  testator :  or,  whether  some  of  them  might  come  into  existence 
after  his  decease  ?  On  'the  last  supposition  the  devise  is  evidently 
too  remote.  Now  unless  the  words  in  the  3d,  4th,  5th,  6th,  and  7th 
members  df  the  sentence  are  restrained  by  the  qualifying  words  ^<  as 
shall  be  living  at  the  time  of  my  decease,  or  born  in  due  time  after- 
wards," which  are  introduced  at  the  end  of  the  last  member  of  the 
sentence,  they  manifestly  extend  to  persons,  who  might  be  born  after 
Mr.  Thellusson's  decease.  But  the  quaUfying  words  cannot,  upon 
any  principle  either  of  grammatical  or  legal  construction,  apply  to 
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them.  In  common  sense,  by  every  rule  of  grammar,  and  according 
to  every  principle  and  precedent  of  legal  construction, 
[*  123]  *  words  of  relation  are  always  exclusively  referred  to  the 
next  immediate  antecedent ;  unless  such  exclusive  refer- 
ence embarrasses  the  sentence.  But  in  the  present  case  the  sentence 
wiU  not  only  not  be  embarrassed  by  confining  the  reference  in  the 
last  member  of  the  sentence  to  the  next  immediate  antecedent  in 
that  sentence,  but  the  sentence  will  be  embarrassed  in  an  extreme 
degree  by  extending  the  reference  to  any  prior  member  of  it.  It 
will  not  be  embarrassed  by  confining  the  reference  to  the  last  ante- 
cedent in  the  last  member  of  the  sentence  ;  for  every  member  of  the 
sentence  will  then  be  complete  in  itself;  every  member  will  have  its 
word  of  relation,  and  an  antecedent  word,  to  which  it  explicitly  re- 
fers :  but  it  will  be  embarrassed  in  an  extreme  degree  by  extending 
the  reference  to  the  prior  members  of  the  sentence.  The  restrictive 
words  cannot  be  applied  to  the  first  or  second  members  of  the  sen- 
tence without  making  them  absolute  nonsense.  This  alone  leads  to 
the  conclusion,  that  they  were  not  to  be  referred  to  the  other  mem- 
bers of  the  sentence  ;  especially  as  without  them,  and  standing  by 
itself,  each  of  those  members  is  perfect.  If  the  restrictive  words 
are  referred  to  the  third  and  fourth  members  of  the  sentence,  one 
half  of  them  must  be  omitted  ;  or  the  reference  will  make  them  per- 
fect nonsense  ;  for  the  words  *'  born  in  due  time  afterwards  "  can 
never  be  referred  to  the  words  "  now  has  ; "  as  it  is  impossible,  that 
a  testator,  speaking  of  sons  living,  when  his  Will  is  made,  can  des- 
cribe them  as  sons  born  in  due  time  after  his  decease.  The  fifth 
member  of  the  sentence  is  complete  without  the  restrictive  words : 
they  do  not,  however,  make  nonsense  of  it ;  but  then  they  leave  it 
altogether  open  to  the  full  force  of  the  objection  ;  as  by  every  rule 
of  construction  the  restrictive  words,  if  they  are  applied  to  that 
member  of  the  sentence,  must  be  referred  to  the  ^^  sons ''  mentioned 
in  it,  and  not  to  the  "  issue  of  the  sons."  It  is  impossi- 
[*  124]  ble  to  suppose,  *  that  a  testator,  of  the  age  of  sixty-four, 
at  the  time  he  made  his  Will,  should  nave  had  it  in  his 
contemplation  to  provide  for  the  event  of  there  being  in  existence  at 
the  time  of  his  decease  a  son  of  an  unborn  grandson  of  his  body ; 
yet  to  that  supposition  the  reference  of  the  restrictive  words  to  the 
word  "  issue  "  in  the  fifth -member  of  the  sentence  necessarily  leads. 

Now,  if  they  are  referred  to  the  word  "  sons,"  the  word  "  issue  " 
'  is  left  unqualified  ;  and  then  among  the  lives,  during  which  the  pe- 
riod of  suspense  is  to  be  carried  on,  must  be  reckoned  all  the  issue 
of  the  sons,  whenever  such  issue  is  born.  It  is  apprehended,  that 
this  is  the  only  admissible  construction,  and  that  the  legal  boundary 
of  suspense  is  therefore  exceeded. 

6th.  Finally,  the  testator  exceeds  the  bounds,  prescribed  by  law 
for  the  suspense  of  property,  in  the  clause,  by  which  he  directs  the 
property  to  be  invested  in  the  funds,  till  purchases  can  be  found. 

The  proper  and  only  legal  mode  of  declaring  the  trusts  of  these 
investments,  for  the  purpose  probably  in  the  contemplation  of  the 
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testator,  is  directing  the  dividends  and  annual  produce  of  them  to 
be  applied  to  the  persons,  and  in  the  manner,  in  which,  if  lands 
were  actually  purchased  and  settled,  conformably  to  the  trusts,  the 
rents  of  them  would  be  applicable.  This  the  testator  does  not ;  but 
on  the  contrary  expressly  directs  the  accumulation  to  be  carried  on, 
till  the  purchases  are  actually  made ;  so  that  the  beneficial  owner- 
ship of  the  property  will  be  suspended,  not  only,  till  the  lives,  during 
which  it  is  directed  to  be  accumulated,  shall  expire,  but  during  such 
farther  period  of  time  as  may  elapse  between  the  decease  of  the  last 
surviving  life  and  the  completion  of  the  last  purchase. 

J.  Mansfield. 

S.  RoBnLLT. 

C.  Butler. 

*  The  Respondents,  the  devisees  in  trust,  insisted,  that  [*  125] 
the  decree  ought  to  be  affirmed,  for  the  following  Reason  : 

The  validity  of  the  disposition,  made  by  the  late  Mr.  Thellusson 
of  that  part  of  his  real  and  personal  estate,  which  is  the  subject  of 
the  present  appeal,  depends  solely  oni  the  question,  whether  the 
period,  during  which  he  directed  the  enjoyment  of  the  property  to 
be  suspended,  and  the  accumulation  of  the  rents  and  profits  of  it  to 
be  carried  on  and  continued,  exceeds  the  bounds,  allowed  and  es- 
tablished by  the  laws  of  England  for  the  suspension  of  the  beneficial 
dominion  of  property,  and  the  complete  and  absolute  power  of  dis- 
posing thereof.  As  the  law  stood  at  the  time  of  Mr.  Thellusson's 
decease,  it  was  perfectly  settled,  that  the  absolute  vesting  of  prop- 
erty might  be  ^postponed,  and  the  accumulation  of  it  continued, 
during  the  lives  of  persons  in  being,  and  the  life  of  the  survivor  of 
them,  and  for  twenty-one  years  after  the  survivor's  decease,  and  a 
farther  number  of  months,  equal  to  the  duration  of  pregnancy. 
Now  the  term  of  suspense  and  accumulation,  directed  by  Mr.  Thel- 
lusson, is  confined  to  the  lives  of  persons  in  being  at  the  time  of  his 
decease,  or  born  in  due  time  afterwards,  that  is,  en  ventre  sa  mere 
at  his  decease,  and  the  life  of  the  longest  liver  of  them  ;  and  thus, 
being  confined  to  lives  in  existence  at  the  death  of  the  testator,  or  to 
come  into  existence  within  the  period  of  gestation  immediately  after 
his  death,  without  any  reference  to  any  farther  number  of  years, 
it  not  only  does  not  exceed,  but  it  fiiUs  short  of,  that  boundary,  to 
which,  according  to  established  rules,  it  might  have  been  lawfully 
protracted. 

A.  PiGGoir. 
N.  Ridley. 

The  Respondents,  William  Thellusson  and  Frederick  Thellusson, 
and  Edmund  Thellusson,  Alexander  Thellusson,  Arthur 
•  Thellusson  and  Thomas  Thellusson,  being  infants,  submit     [*  126] 
their  rights  and  interests  under  the  said  Will,  so  far  as  they 
are  or  may  be  affected  by  the  said  appeal,  to  the  consideration  of 
their  Lordships ;  and,  in  case  their  Lordships  shall  be  of  opinion. 
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that  the  limitations  in  the  said  Will  may  be  modified  and  altered  in 
such  a  manner  as  to  give  effect  to  the  general  intent  of  the  testator, 
the  said  respondents  humbly  submit,  that  they  may  eventually  be 
entitled  to  the  whole  or  to  a  share  in  the  said  testator's  devised 
estates. 

T.  M.  Sutton. 

S.  C.  Cox. 

R.  Richards. 

C.  Thomson. 

The  Respondent,  His  Majesty's  Attorney  General  [Hon.  Spencer 
Perceval],  trusted,  that  the  said  decree  will  be  affirmed,  for  the  fol- 
lowing, among  other,  Reasons  : 

1.  The  only  question  is.  Whether  the  testator  has  transgressed 
any  of  those  rules  of  law  or  equity,  which  were  sanctioned  and  es- 
tablished by  decisions  of  Courts  of  Justice  at  the  time  when  he 
made  his  Will  ?  That  an  executory  devise  is  good,  which  is  to  take 
effect  in  possession  after  the  determination  of  any  number  of  lives 
of  persons  actually  born,  and  after  the  death  of  a  child  en  ventre  sa 
mere  (allowing  for  the  period  of  gestation  of  such  child),  is  a  rule 
which  cannot  now  be  shaken,  without  shaking  the  foundation  of  the 
law.  In  the  present  case,  on  the  determination  of  only  nine  lives, 
there  will  be  a  vested  estate  in  possession  ;  and  the  vesting  there- 
fore of  the  property  in  question  is  not  postponed  for  a  longer  period 
than  the  law  allows.  There  is  nothing  in  this  case,  which  in  tech- 
nical language  tends  to  a  perpetuity.  An  estate  may  be  limited  to 
one  for  li£e,  remainder  to  another  for  life,  remainder  to  a 
[*  127]  third,  and  so  on  to  twenty  *  persons  for  life  ;*  nay  a  settle- 
ment has  by  the  directions  of  a  Court  of  Equity  been 
made,  limiting  an  estate  to  fifty  persons  in  being  for  their  successive 
lives  (1)  ;  and  no  inconvenience  has  ever  been  apprehended  from 
such  limitations.  The  rule  has  been  laid  down  in  plain  and  intelli- 
gible terms,  with  reference  to  the  very  circumstance  of  the  number 
of  lives ;  that  it  does  not  signify  how  great  the  number  of  lives  is  ; 
for  it  is  but  for  the  life  of  the  survivor,  and  therefore  but  for  tjie  life 
of  one  person.  A  man  may  appoint  100  or  1000  trustees ;  and, 
that  the  survivor  shall  appoint  a  life  estate.  That  would  be  within 
the  line  of  a  perpetuity.  The  Judges  have  never  been  aware  of  the 
difference  between  one  life  and  twenty  lives.  Every  executory  de- 
vise is  good,  that  does  not  tend  to  make  an  estate  unalienable  beyond 
the  period  allowed  by  law  as  to  legal  estates  ;  which  cannot  be  ren- 
dered unalienable  beyond  the  time,  at  which  the  remainder-man, 
who  was  not  in  existence  at  the  time  of  the  limitation  of  the  estate, 
•  would  arrive  at  the  age  of  twenty-one.  The  Court  has  no  criterion 
to  judge  of  the  inconvenience,  arising  from  restraining  the  alienation 
of  property  by  executory  devise,  except  by  analogy  to  the  restraint, 

(1)  HumbersUm  v.  Humbenton,  1  P.  Wms.  332. 
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which  the  Common  Law  allows  to  be  put  on  the  alienation  of  real 
property  (1). 

2.  The  notion^  that  an  executory  devise  is  good  or  bad,  according 
to  the  number  of  lives,  after  which  it  is  to  take  effect,  never  occur- 
red to  any  Judge  or  Lawyer  until  the  present  case ;  nor  can  such  a 
notion  be  supported ;  unless  it  shall  be  determined,  that  a  Judge  is 
to  decide  upon  the  particular  circumstances  of  each  particular  case ; 
and  that  he  is  not  to  look  for  a  general  rule,  but  for  par- 
ticular *  instances,  in  which  the  general  rule  has  been  acted  [*  1 28] 
upon.  In  The  Duke  of  Norfolk's  Case  (2),  Lord  Notting- 
ham, so  far  from  deciding  upon  the  principle,  that  executory  devises 
must  depend  upon  the  rule  of  convenience  or  inconvenience,  has 
positively  declared,  that  he  intended  to  confine  executory  devises 
and  trusts  within  the  limits  of  estates  tail ;  and  without  any  excep- 
tion he  gave  the  same  limitation  to  executory  devises,  and  trusts. 
The  extent  of  the  property,  the  cruelty  or  kindness  of  the  disposi- 
tion, cannot  be  permitted  to  operate  upon  the  decision  of  a  Court  of 
Justice.  The  intention  of  the  testator  in  this  case  is  clear  and  certain.  It 
is  consistent  with  the  rule  of  law.  That  intention  cannot  be  controlled 
by  ideas  of  its  fitness  or  unfitness,  of  its  policy  or  impolicy.  The 
intention  of  the  testator  is  consistent  with  the  settled  rules  of  law  at 
the  time,  when  his  Will  was  made ;  and  therefore  the  Will  must  be 
established. 

3.  The  objection,  that  the  doctrine  of  executory  devises  is  not  ap- 
plicable to  a  trust  of  accumulation,  is  totally  unfounded.  The  at- 
tention of  a  Court  of  Equity  has  been  frequently  directed  to  a  trust 
of  accumulation.  There  are  many  cases,  in  which  accumulation  has 
been  directed  by  the  Court,  because  the  testator  has  expressly  di- 
rected it  (3) ;  others,  in  which  it  has  been  directed,  because  the 
Will  contained  indications  of  such  an  intention  (4)  ;  and  others,  in 
which  the  attention  of  the  Court  has  been  so  particularly  called  to 
the  legality  of  the  accumulation  directed,  as  to  fix  the  period,  be- 
yond which  such  accumulation  was  not  to  extend.  The 
objection  *has  never  been  before  made,  even  in  argument,  [*  129] 
except  in  the  case  of  Lady  Denison's  Will ;  when  it  was 

raised  in  argument,  but^  without  success  (5).  It  has  always  been 
considered  in  the  power  of  a  testator  to  direct  an  accumulation  of  the 
rents  and  profits  of  his  estates  for  the  same  period  of  time,  during 
which  the  law  allows  a  testator  to  render  his  estate  unalienable.  If 
that  is  not  the  period,  during  which  the  trust  of  accumulation  is  to 
continue,  what  other  period  is  to  be  substituted  ?     May  the  accumu- 
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Idove  V.  Windham,  Sid.  450;  3  Chan.  Cases,  29;  Humbenton  v.  Humbtntony 
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(2)  3  Chan.  Cases,  1 ;  2  Ch.  Rep.  229;  2  Freem.  72,  80;  Pollexf.  223;  Lord 
Nottingham's  mss. 

(3)  Onfkins  t.  Hopkins,  1  Vem.268 ;  For.  44 ;  I  Atk.  581 ;  ante,  Appendix  to 
vol.  li. ;  1  Yes.  268 ;  Mr.  Butler's  note,  231 ;  Co.  Lit  271  6. 

(4)  Gibson  v.  Lord  MontfoH,  I  Ves.  485. 

(5)  Harriaon  t.  Harrison,  2]8t  July,  1786:  stated  from  the  Register's  Book, 
anie,  vol.  iv.  338. 
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lation  be  permitted  for  one  life,  or  for  three  lives,  or  for  twenty  ? 
Different  Judges  may  entertain  very  different  opinions  upon  the  sub- 
ject. One  good  life  may  be  more  than  equal  to  fifty  bad  lives.  The  rule 
therefore,  which  can  neither  be  extended  nor  contracted,  is  laid  down 
by  the  law ;  and  is,  that  accumulation  may  go  on  during  that  period 
of  time,  during  which  the  law  permits  the  estate  to  remain  unalienable. 
The  law  does  not  regard  the  quantity  of  property  accumulated ;  but 
anxiously  provides,  that,  when  accumulated,  it  shall  not  remain  un- 
alienable beyond  a  period  clearly  marked  out  and  defined: 

4.  With  respect  to  the  objection,  that  a  child  en  ventre  sa  mere  is  not 
a  life  in  being  for  the  purpose  of  suspending  the  absolute  vesting  of 
an  estate,  it  is  clear,  that  such  children  are  considered  by  law  as  in 
being  for  a  variety  of  purposes.  They  are  considered  as  in  being 
at  the  death  of  an  intestate,  in  order  to  be  entitled  to  take  under 
the  Statute  for  Distribution  of  Intestates'  Estates :  they  are  capable 
of  taking  by  descent  estates  in  fee  simple  or  in  fee  tail.  It  is  ad- 
mitted, tt\at  they  are  to  be  considered  as  in  being  for  such  a  pur- 
pose as  the  present.     The  whole  foundation  for  the  argument,  that 

such  children  are  to  be  considered  as  in  being  for  their 
[^  130]  own  benefit  only,  *  rests  upon  some  words,  which  some 
'  Reporters  of  Decisions  have  ascribed  to  Judges,  when  de- 
livering their  opinions  upon  claims  made  by  such  children.  But 
these  words,  if  they  were  used  in  those  cases,  by  no  means  negative 
the  proposition,  that  such  children  are  in  being  for  all  purposes. 
There  is  no  reason  for  confining  the  rule.  They  are  entitled  to  all 
the  privileges  of  all  persons ;  and  it  is  reasonable,  that  they  should 
be  the  means  of  conferring  privileges  upon  other  persons.  But  the 
law  considers  such  children  as  in  being  in  cases,  in  whicn  they  may 
be  prejudiced.  They  may  be  vouched  in  a  recovery  (1)  ;  though 
such  voucher  is  for  the  purpose  of  making  them  answerable  over  in 
value.  They  may  be  executors.  Such  a  child  has  been  considered 
in  being  for  such  a  purpose  as  the  present  in  Long  v.  BlackaU  (^2), 
which  is  a  complete  decision  on  the  very  point.  Supposing,  that 
the  case  of  Long  v.  BlackaU  has  not  settled  the  point,  the  words  in 
the  testator's  Will  "born  in  due  time  afterwards"  afford  a  principle 
of  construction,  sufiicient  to  maintain  the  point.  Those  words  must 
be  taken  in  construction  of  Law  as  describing  that  period,  during 
wliich  persons  may  come  in  esse^  for  whose  lives  according  to  law 
the  accumulation  may  go  forward. 

5.  With  respect  to  the  objection,  that  the  words  of  restriction  in 
the  Will  "  as  shall  be  living  at  the  time  of  my  decease  or  born  in 
due  time  afterwards  "  are,  according  to  just  construction,  to  be  con- 
fined to  the  last  class  of  persons,  during  whose  lives  the  accumula- 
tion is  to  be,  and  cannot,  according  to  the  rules  of  construction,  be 
carried  back  to  any  of  the  preceding  classes,  it  is  submitted,  that  the 
clause  of  restriction  cannot  be  disconnected  from  all  the  descrip- 

(1)  Co.  Lit  390  fl. 

(2)  wMej  voL  iiL  486 ;  7  Term  Rep.  100. 
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tioDfl  of  persons,  whose  lives  are  specified.  It  is  one  sentence ; 
and  the  qualification  is  applicable,  and  must  be  applied,  to  the 
whole.  Strict  grammatical  construction  is  not  the  rule,  which 
governs  in  Wills,  if  the  intention  of  the  testator  requires  a  dif- 
ferent construction;  and  this  sort  of  construction  applies  to  all 
cases,  whether  the  testamentary  disposition  be  contrary  to,  or 
consistent  with,  what  may  be  considered  as  worthy  of  favor,  that 
the  intention  of  the  testator,  if  it  is  not  inconsistent  with  the  rules  of 
law,  is  alone  to  be  attended  to.  It  is  impossible  to  read  the  clause 
in  question,  with  a  view  to  discover  the  meaning  of  the  testator, 
without  being  convinced,  that  the  testator  meant  to  apply  the  re- 
strictive words  to  all  the  members  of  the  clause,  that  should  require^ 
such  restriction.  The  adding  the  restriction,  after  the  enumeration 
of  the  last  class  of  persons,  was  not  because  it  was  intended  to  apply 
to  that  only,  but  in  order  to  avoid  the  frequent  repetition  of  it. 

6.  As  to  the  objection  that  the  testator  has  exceeded  the  bounds, 
prescribed  by  law  for  the  suspense  of  property,  in  the  clause,  by 
which  he  directs  the  property  to  be  invested  in  the  funds,  until  pur- 
chasers can  be  found,  if  such  objection  is  now  to  be  repeated,  the 
answer  is,  that  such  is  the  case  in  every  will,  where  there  is  a  direc- 
tion to  lay  out  an  accumulating  fund  of  principal  and  interest  in 
lands.  It  is  always  in  this  way ;  that,  until  the  purchase  can  be 
made,  the  money  is  to  be  accumulated.  Where  an  accumulating 
fund  is  to  be  made  the  ground  of  purchase,  the  interest  and  divi- 
dends, until  the  purchase  is  made,  are  never  directed  to  be  paid  to 
the  person,  who  would  be  entitled  to  the  rents  and  profits  of  the 
lands  to  be  purchased. 

Edw.  Law. 

Sp.  Percival. 

J.  Campbell. 

This  case  was  argued  on  several  days  at  the  bar  of  the 
•  House  by  'Mr.  Mamfield  and  Mr.  Romilly,  for  the  Ap-  [*  132] 
pellants,  and  by  the  Attorney  General  [Hon.  Spencer  Per- 
cival]f  the  Solicitor  General  [Sir  T.  M.  Sutton],  Mr.  Piggott,  Mr. 
Richards,  Mr.  Alexander,  and  Mr.  Cox,  for  the  Respondents.  After 
the  argument  the  following  questions  were  proposed  to  the  Judges 
on  the  motion  of  the  Lord  Chancellor  [Eldon]. 

1st,  A  testator  by  his  Will,  being  seised  in  fee  of  the  real  estate, 
therein  mentioned,  made  the  following  devise :  <<  I  give  and  devise 
all  my  manors,  messuages,  tenements,  and  hereditaments,  at  Brods- 
worth  in  the  county  of  York  after  the  death  of  my  sons  Peter  Isaac 
Thellusson  George  Woodford  Thellusson  and  Charles  Thellusson 
and  of  my  grandson  John  Thellusson  son  of  my  son  Peter  Isaac 
Thellusson  and  of  such  other  sons  as  my  said  son  Peter  Isaac  Thel- 
lusson may  have  and  of  such  sons  as  my  said  sons  Geoige  Woodford 
Thellusson  and  Charles  Thellusson  may  have  and  of  such  issue  as 
such  sons  may  have  as  shall  be  living  at  the  time  of  my  decease  or 
born  in  due  time  afterwards  and  after  the  deaths  of  the  survivors 
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and  survivor  of  the  several  persons  aforesaid  to  such  person  as  at 
the  time  of  the  death  of  the  survivor  of  the  said  several  persons 
shall  then  be  the  eldest  male  lineal  descendant  of  my  son  Peter  Isaac 
Thellusson  and  his  heirs  for  ever." — At  the  time  of  the  testator's 
death  there  were  seven  persons  actually  born,  answering  the  descrip- 
tion mentioned  in  the  testator's  Will ;  and  there  were  two  en  venire 
sa  mere  answering  the  description ;  if  children  en  ventre  sa  mere  do 
answer  that  description.     All  the  said  several  persons,  so  described 

in  the  testator's  Will,  being  dead,  and,  at  the  death  of  the 
[*133]     survivor  of  such  several  persons  there  *  being  living  one 

male  lineal  descendant  of  the  testator's  son  Peter  Isaac 
Thellusson,  and  one  only.  Is  such  person  entitled  by  law,  under 
the  legal  effect  of  the  devise  above  stated,  and  the  legal  constnictioo 
of  the  several  words;  in  which  the  same  is  expressed,  to  the  said 
manors,  messuages,  tenements,  and  hereditaments,  at  Brodsworth  ? 

2d,  If  at  the  death  of  the  survivor  of  such  several  persons  as  afore- 
said, such  only  male  lineal  descendant  was  not  actually  born,  but 
was  en  ventre  sa  mere,  would  such  lineal  descendant,  when  actually 
born,  be  so  entitled  ? 

June  25^A.  '  The  unanimous  opinion  of  the  Judges  was  pro- 
nounced by  the  Lord-  Chief  Baron  Macdonald.  The  other  Judges 
present  were  Lord  EUenborough,  Grose,  Le  Blanc,  Heath,  Rooke, 
Chambre:  Barons  Thomson  and  Graham.  Since  the  argument 
Lord  Alvanley  had  died;  and  Baron  Hotham  resigned:  the  for- 
mer being  succeeded  by  Sir  James  Mansfield ;  the  latter  by  Sir 
T.  M.  Sutton. 

Sir  A.  Macdonald,  Chief  Baron, — ^The  first  objection  to  the 
Will  is,  that  the  testator  has  exceeded  that  portion  of  time,  within 
which  the  contingency  must  happen,  upon  which  an  executory  devise 
is  permitted  to  be  limited  by  the  rules  of  law  ;  for  three  reasons : 
First,  Because  .so  great  a  number  of  lives  cannot  be  taken  as  in  the 
present  instance,  to  protract  the  time,  during  which  the  vesting  is 
suspended,  and  consequently  the  power  of  alienation  is  suspended  : 
Secondly,  That  the  testator  has  added  to  the  lives  of  persons,  who 
should  be  born  at  the  time  of  his  death,  the  lives  of  persons,  who 
might  not  be  born :  Thirdly,  That  after  enumerating  different  classes 
of  lives,  during  the  continuance  of  which  the  vesting  is  sus- 
[*  134]  pended,  the  testator  has  concluded  *  with  these  restrictive 
words,  <'  as  shall  be  living  at  the  time  of  my  decease  or 
born  in  due  time  afterwards ;"  and  that,  as  these  words  appertain 
only  to  the  last  class  in  the  enumeration,  the  words,  which  are  used 
in  the  preceding  classes  being  unrestricted,  they  will  extend  to  grand- 
children and  great  grand-children,  and  their  issue ;  and  so  make 
this  executory  devise  void  in  its  creation,  as  being  too  remote. 
With  respect  to  the  first  ground,  namely,  the  number  of  lives  taken, 
which  in  the  present  instance  is  nine,  I  apprehend,  that  no  case  or 
dictum  has  drawn  any  line  as  to  this  point,  which  a  testator  is  forbid- 
den to  pass.     On  the  contrary,  in  the  cases,  in  which  this  subject 
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has  been  considered  by  the  ablest  Judges,  they  have  for  a  great 
length  of  time  expressed  themselves  as  to  the  number  of  lives,  not 
merely  without  any  qualificiition  or  circumscription,  but  have  treated 
the  number  of  co-existing  lives  as  matter  of  no  moment ;  the  ground 
of  that  opinion  being,  that  no  public  ihconvenience  can  arise  from 
a  suspension  of  the  vesting,  and  thereby  placing  land  out  of  circula- 
tion during  any  one  life ;  and  that  in  fact  the  life  of  the  survivor  of 
many  persons  named  or  described  is  but  the  life  of  some  one.  This 
was  held  without  dissent  by  Twisden  in  Love  v.  Wyndham  (1), 
twenty  years  before  the  determination  of  the  Dvke  ofNorfoWs  Cast ; 
who  says,  that  the  devise  of  a  farm  may  be  for  twenty  lives,  one  after 
another,  if  all  be  in  existence  at  once.  By  this  expression  he  must 
be  understood  to  mean  any  number  of  lives,  the  extinction  of  which 
could  be  proved  without  difficulty.  When  this  subject  of  executory 
trusts  came  to  be  examined  by  the  great  powers  of  Lord  Nottingham 
as  to  the  time,  within  which  the  contingency  must  happen,  he  thus 
expresses  himself:  ''If  a  term  be  devised,  or  the  trust  of  a  term 
limited,  to  one  for  life  with  twenty  remainders  for  life 
*  successively,  and  all  the  persons  are  in  existence  and  [*  135] 
alive  at  the  time  of  the  limitation  of  their  estates,  these, 
though  they  look  like  a  possibility  upon  a  possibility,  are  all  good,  be- 
cause they  produce  no  inconvenience  ;  they  wear  out  in  a  little  time." 
With  an  easy  interpretation  we  find  from  Lord  Nottingham,  what 
that  tendency  to  a  perpetuity  is,  which  the  policy  of  the  law  has 
considered  as  a  public  inconvenience ;  namely,  where  an  executory 
devise  would  have  the  effect  of  making  lands  unalienable  beyond  the 
time,  which  is  allowed  in  legal  limitations  ;  that  is,  beyond  the  time, 
at  which  one  in  remainder  would  attain  his  age  of  twenty-one  ;  if 
he  were  not  born,  when  the  limitations  were  executed.  When  he 
declares,  that  he  will  stop,  where  he  finds  an  inconvenience,  he  can- 
not, consistently  with  sound  construction  of  the  context,  be  under- 
stood to  mean,  where  Judges  arbitrarily  imagine,  they  perceive  an 
inconvenience ;  for  he  has  himself  stated,  where  inconvenience  be- 
gins ;  namely,  by  an  attempt  to  suspend  the  vesting  longer  than  can 
be  done  by  legal  limitation.  I  understand  him  to  mean,  that,  wher- 
ever Courts  perceive,  that  such  would  be  the  effect,  whatever  may 
be  the  mode  attempted,  that  effect  must  be  prevented  ;  and  he  gives 
the  same,  but  no  greater,  latitude  to  executory  devises  and  execu- 
tory trusts  as  to  estates  tail.  This  has  been  ever  since  adopt- 
ed. In  Scatterwood  v.  Edge  (2)  the  Court  held,  that  an  executory 
estate,  to  arise  within  the  compass  of  a  reasonable  time,  is  good  ;  as 
twenty  or  thirty  years:  so  is  the  compass  of  a  life  or  lives :  for  let 
the  lives  be  never  so  many,  there  must  be  a  survivor ;'  and  so  it  is 
but  the  length  of  that  life.  In  Humberston  v.  Humberston  (3),  where 
an  attempt  was  made  to  create  a  vast  number  of  estates  for  life  in 
succession,  as  well  to  persons  unborn  as  to  persons  in  existence, 

(1)1  Mod.  50. 

(2)  1  Salk.  229. 

(3)  1  P.  Wms.  332, 
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Lord  Cowper  restrained  that  devise  within  the  limits  assigned 
to  common  law  conveyances,  by  giving  estates  for  life  to  all 
those,  who  were  living  (at  the  death  of  the  testator),  and  es- 
tates tail  to  those,  who  were  unborn  ;  considering  all  the  co-exist- 
ing lives  (a  vast  many  in  number)  as  amounting  in  the  end  to 
no  more  than  one  life.  His  Lordship  was  in  the  situation  alluded 
to  by  Lord  Nottingham,  where  a  visible  inconvenience  appear- 
ed. The  bounds  prescribed  to  limitations  in  common  law  con- 
veyances were  exceeded:  the  excess  was  cutoff;  and  the  devise 
confined  within  those  limits.  Lord  Hardwicke  repeats  the  same 
doctrine  in  Sheffield  v.  Lord  Orrery  (I)  ;  using  the  words  'Mife  or 
lives"  without  any  restriction  as  to  number.  Many  other  cases 
might  be  cited  to  the  like  effect :  but  I  shall  only  add  what  is  laid 
down  in  two  very  modem  cases.  In  Gumatt  v.  fVood  (2)  Lord 
Chief  Justice  Willes  speaks  of  a  life  or  lives  without  any  qualifica- 
tion ;  and  Lord  Thurlow,  in  Robiman  v.  Hardcasik  (3),  says,  that 
a  man  may  appoint  100  or  1000  trustees,  and  that  the  survivor  of 
them  shall  appoint  a  life  estate.  It  appears  then,  that  the  co-exist- 
ing lives,  at  the  expiration  of  which  the  contingency  must  happen, 
are  not  confined  to  any  definite  number.     But  it  is  asked,  shall  lands 

I  be  rendered  unalienable  during  the  lives  of  all  the  individuals,  who 
compose  very  large  societies  or  bodies  of  men,  or  where  other  very 
extensive  descriptions  are  made  use  of  ?  It  may  be  answered,  that, 
when  such  cases  occur,  they  will,  according  to  their  respective  cir- 
cumstances, be  put  to  the  usual  test,  whether  they  will  or  will  not 

.  tend  to  a  perpetuity,  by  rendering  it  almost,  if  not  quite,  impracti- 
cable to  ascertain  the  extinction  of  the  lives  described  ;  and  will  be 
supported  or  avoided  accordingly.  But  it  is  contended,  that  in  these 
and  other  cases  the  persons,  during  whose  lives  the  suspen- 
[*  137]  sion  was  to  *  continue,  were  persons  immediately  connect- 
ed with  or  immediately  leading  to  the  person,  in  whom 
the  property  was  first  to  vest,  when  the  suspension  should  be  at  an 
end.  I  am  unable  to  find  any  authority  for  considering  this  as  a 
sine  qua  non  in  the  creation  of  a  good  executory  trust.  It  is  true 
that  this  will  almost  always  be  the  case  and  mode  of  disposing  of 
property,  introduced  and  encouraged  up  to  a  certain  extent,  for  the 
convenience  of  families  ;  in  almost  all  instances  looking  at  the  ex- 
isting members  of  the  family  of  the  testator  and  its  connexions. 
But  when  the  true  reason  for  circumscribing  the  period,  during 
which  alienation  may  be  suspended,  is  adverted  to,  there  seems  to 
be  no  ground  or  principle,  that  renders  such  an  ingredient  necessary. 
The  principle  is  the  avoiding  of  a  public  evil  by  placing  property  for 
too  great  a  length  of  time  out  of  commerce.  The  length  of  time 
will  not  be  greater  or  less,  whether  the  lives  taken  have  any  interest, 
vested  or  contingent,  or  have  not ;  nor,  whether  the  lives  are  those 
of  persrons  immediately  connected  with,  or  immediately  leading  to  that 

(l)3Atk.3812. 
\2)  Willes,  211. 
3)  2  Bro.  C.  C.  30. 


1805.]  THELLUSSON  V.  WOODVOBD.  137 

whom  the  property  is  first  to  vest :  terms,  to  which  it  is  difficult  to 
amiex  any  precise  meaning.  The  policy  of  the  law,  which,  I  ap- 
prehend, looks  merely  to  duration  of  time,  can  in  no  way  be  affected 
by  those  circumstances.  This  could  not  be  the  opinion  of  Lord 
Thurlow  in  RoUnson  v.  HardcoMtk  :  nor  is  any  such  opinion  to  be 
found  in  any  case  or  book  upon  this  subject.  The  result  of  all  the 
cases  upon  this  point  is  thus  summed  up  by  Lord  Chief  Justice 
Willes  (1)  with  his  usual  accuracy  and  perspicuity : 

<<  Executory  devises  have  not  been  considered  as  mere  possibili- 
ties, but  as  certain  interests  and  estates ;  and  have  been 
resembled  to  contingent  remainders  in  all  *  other  respects :  [*  138] 
only  they  have  been  put  under  some  restraints,  to  prevent 
perpetuities.  As  at  first  it  was  held,  that  the  contingency  must  hap- 
pen within  the  compass  of  a  life  or  lives  in  being,  or  a  reasonable 
number  of  years ;  at  length  it  was  extended  a  little  farther,  namely, 
to  a.  child  en  ventre  sa  mere  at  the  time  of  the  fiither's  death ;  be- 
cause, as  that  contingency  must  necessarily  happen  within  less  than 
nine  months  after  the  death  of  a  person  in  being,  that  construction 
would  introduce  no  inconvenience ;  and  the  rule  has  in  many  in- 
stances been  extended  to  twenty-one  years  after  the  death  of  a  per- 
son in  being ;  as  in  that  case  likewise  there  is  no  danger  of  a  per- 
petuity." 

Comparing  what  the  testator  has  done  in  the  present  case  with 
what  is  above  cited,  it  will  appear,  that  he  has  not  postponed  the 
vesting  even  so  long  as  he  might  have  done. 

The  second  objection,  which  has  been  made  in  this  case  is,  that 
the  testator  has  added  to  the  lives  of  persons  in  being  at  the  time  of 
his  decease  those  of  persons  not  then  born.  It  becomes,  therefore, 
necessary  to  discover,  in  what  sense  the  testator  meant  to  use  the 
words  ''  born  in  due  time  afterwards."  Such  words,  in  the  case  of 
a  man's  own  children,  mean  the  time  of  gestation.  What  is  to  be 
intended  by  these  words  in  his  will,  must  be  collected  from  the 
Will  itself.  It  may  be  collected  from  the  Will  itself,  that  by  those 
words  the  testator  meant  to  describe  the  period  of  time  within  which 
issue  might  be  born,  during  whose  lives  the  trust  might  legally  con- 
tinue ;  or  in  other  words,  whom  the  law  would  consider  as  born  at  the 
time  of  his  decease.  These  could  only  be  such  children  of  the  several 
persons  named  as  their  respective  mothers  were  enceinte  with  at  the 
time  of  his  death.  He  may  have  meant  to  use  the  word 
<<due  "  *  as  denoting  that  period  of  time,  which  would  be  the  [*  139] 
necessary  period  for  effecting  his  purpose.  This  is  probable 
from  his  using  the  same  word,  as  applied  to  the  time,  during  which 
the  presentation  to  the  living  of  Marr  might  be  suspended  without 
incurring  a  lapse.  That  a  child  en  t;en^re  sa  mere  was  considered  as 
in  existence,  so  as  to  be  capable  of  taking  by  executory  devise,  was 
maintained  by  Powell  in  the  case  of  Loddington  v.  Kime  (2),  upon 
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this  ground ;  that  the  space  of  time  between  the  death  of  the  father 
and  the  birth  of  the  posthumous  son  was  so  short,  that  no  inconven- 
ience could  ensue.  So  in  Norihey  v.  Strange  (1),  Sir  J.  Trevor 
held,  that  by  a  devise  to  children  and  grand-children  an  unborn 
grand-child  should  take.  Two  years  after,  Lord  Macclesfield  in 
Burdet  v.  Hapegood  (2),  held,  that,  where  a  devise  was  to  a  cousin 
if  the  testator  should  leave  no  son  at  the  time  of  his  death,  a  post- 
humous son  should  take,  as  being  left  at  the  testator's  death.  In 
Wallace  v.  Hodgson  (S)  Lord  Hardwicke  held,  that  a  posthumous 
child  was  entitled  unoer  the  Statute  of  Distributions ;  and  his  rea- 
son deserves  notice.  "  The  principal  reason  (says  he)  that  I  go 
upon,  is,  that  the  Plaintiff  was  en  ventre  sa  mere  at  the  time  of  her 
brother's  death,  and  consequently  a  person  in  rerum  naturd ;  so  that 
by  the  rules  of  the  Common  and  Civil  Law  she  was,  to  all  intents 
and  purposes,  a  child,  as  much  as  if  bom  in  the  father's  lifetime." 
Such  a  child,  in  charging  for  the  portions  of  other  children  living  at 
the  death  of  the  father,  is  included  as  then  living :  Beale  v.  Beale  (4), 
and  so  in  a  variety  of  other  cases.  In  Basset  v.  Basset  (5),  Lord 
Hardwicke  decreed  rents  and  profits,  which  had  accrued  at  a  rent- 
day  preceding  his  birth,  to  a  posthumous  child  ;  and  since 
[•  140]  the  Stat.  •  10  and  11  W.  III.  c.  16,  such  children  seem  to 
be  considered  in  all  cases  of  devise,  and  marriage  or  other 
settlement,  to  be  living  at  the  death  of  their  father,  although  not 
bom  till  after  his  decease.  It  is  otherwise  considered  in  the  case  of 
descent.  In  Roe  v.  Quartky  (6)  the  devise  was  to  Hester  Read 
for  life,  daughter  of  Walter  Read,  and  to  the  heirs  of  her  body ; 
and  for  default  of  such  issue,  to  such  child  as  the  wife  of  Walter 
Read  is  now  enceinte  with,  and  the  heirs  of  the  body  of  such  child, 
then  to  the  right  heirs  of  Walter  Read  and  Mary  his  wife.  It  was 
contended,  that  the  last  limitation  was  too  remote ;  as  coming  after  a 
devise  to  one  not  in  being,  and  his  issue.  But  the  Court  said,  that 
since  the  Statute  of  King  William,  which  puts  posthumous  children 
on  the  same  footing  with  children  born  in  the  life-time  of  their  an- 
cestor, this  objection  seemed  to  be  removed,  whatever  was  the  case 
before.  In  Gulliver  v.  Wickett  (7)  the  devise  was  to  the  wife  for 
life,  then  to  the  child,  with  which  she  was  supposed  to  be  enceinte^  in 
fee,  provided,  that,  if  such  child  should  die  before  twenty-one  leav- 
ing no  issue  the  reversion  should  go  to  other  persons  named.  The 
Court  said,  if  there  had  been  no  devise  to  the  wife  for  life,  which 
made  the  ulterior  estate  a  contingent  remainder,  the  devise  to  the 
child  en  ventre  sa  mere,  being  in  futvro,  would  have  been  a  good 
executory  devise.     In  Doe  v.  Lancashire  (8),  the  Court  of  King's 

(1)  1  P.  WiM.  340. 

(2)  1  P.  Wins.  486. 

(3)  2  Atk.  117. 

(4)  1  P.  Wraa.  244. 

(5)  3  Atk.  203. 

(6)  1  Term  Rep.  634. 
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Bench  has  held,  that  marriage  and  the  birth  of  a  posthumous  child 
revoke  a  Will,  in  like  manner  as  if  the  child  had  been  born  in  the 
life-time  of  the  &ther.  In  Doe  v.  Clarke  (I)  Lord  Chief  Justice 
Eyre  holds,  that  independent  of  intention  an  infant  en  ventre  sa  mere 
by  the  course  an  order  of  nature  is  then  living ;  and  conies  clearly 
within  the  description  of  a  child  living  at  the  parent's  de- 
cease ;  and  he  professes  not  to  accede  *  to  the  distinction  [*  141] 
between  the  cases,  in  which  a  provision  has  been  made  for 
children  generally,  and  where  the  testator  has  been  supposed  to 
mark  a  personal  affection  for  children,  who  happened  to  be  actually 
born  at  the  time  of  his  death.  The  most  recent  case  is  that  ofLong 
v.  Blackatt  (2).  There  the  Court  of  King's  Bench  had  no  doubt,' 
that  a  devise  to  a  child  en  ventre  sa  mere  in  the  first  instance  was 
good,  and  a  limitation  over  was  good  also,  on  the  contingency  of  there 
being  no  issue  male  or  descendant  of  issue  male  living  at  the  death  of 
such  posthumous  child.  It  seems  then,  that  if  estates  for  life  had 
been  given  to  the  several  ceetuis  que  vie  in  this  Will,  and  after  their 
deaths  to  their  children,  either  born  or  en  ventre  $a  mere  at  the  tes- 
tator's death,  they  would  have  been  good.  No  tendency  to  perpe- 
tuity then  can  arise  in  the  case  of  such  lives  being  taken,  not  to  con- 
fer on  them  a  measure  of  the  beneficial  interest,  but  to  fix  the  time, 
during  which  the  vesting  of  the  property,  which  is  the  subject  of 
this  devise,  shall  be  protracted ;  inasmuch  as  the  circulation  of  real 
property  is  no  more  fettered  in  one  case  than  in  the  otiier.  It  is, 
however,  observable,  that  this  question  may  n^er  arise,  if  it  shall  so 
happen,  that  the  children  in  ventre  matris  at  the  death  of  the  tes- 
tator shall  not  survive  those,  who  were  then  born. 

The  third  ground  of  objection  depends  upon  the  application  of  the 
restrictive  words,  which  are  added  to  the  enumeration  of  the  differ- 
ent classes  of  persons,  during  whose  lives  the  restriction  is  suspended. 
This  objection,  I  conceive,  will  be  removed  by  the  application  of  the 
usual  rules  in  construing  Wills  to  the  present  case.  First,  where 
the  intention  of  the  testator  is  clear,  and  is  consistent  with  the  rules 
of  law,  that  shall  prevail.  His  intention  evidently  was  to 
prevent  alienation  as  long  *  as  by  law  he  could.  If  then  it  is  [*  142] 
to  be  supposed,  that  the  restrictive  words  are  to  be  con- 
fined to  the  last  of  seven  different  descriptions  of  persons,  and  that 
the  testator  intended  to  leave  the  four  descriptions  of  persons  which 
immediately  preceded  this  7th  class,  without  the  benefit  of  such  re- 
striction, although  they  equally  stand  in  need  of  it,  we  must  do  the 
utmost  violence  to  all  established  rules  on  this  head.  That  con- 
struction is  to  be  adopted,  which  will  support  the  general  intent. 
The  grammatical  rule  of  referring  qualifying  words  to  the  last  of  the 
several  antecedents,  is  not  even  supposed  by  grammarians  them- 
selves to  apply,  when  the  general  intent  of  a  writer  or  speaker  would 
be  defeated  by  such  a  confined  application  of  them.     Reason  and 
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common  sense  revolt  at  the  idea  of  overlooking  the  plain  intent, 
which  is  disclosed  in  the  context ;  namely,  that  they  should  be  ap- 
plicable to  such  classes  as  require  them,  and  as  to  the  others  to  con- 
sider them  as  surplusage.  If  words  admit  of  more  constructions 
than  one,  that,  which  wUl  support  the  legal  intention  of  the  testator, 
is  in  all  cases  to  be  adopted.  I  do  not  trouble  your  Lorships  with 
any  observation  upon  the  objections  arising  from  the  magnitude  of 
the  property  in  question ;  either  as  it  now  stands,  or  may  hereafter 
stand ;  or  as  to  the  motives,  which  may  have  influenced  this  testa- 
tor, or  his  neglect  of  those  considerations,  by  which  I  or  any  other 
individual  may  or  ought  to  have  been  moved.  That  would  be  to 
suppose,  that  such  topics  can  in  any  way  afiect  the  judicial  mind. 
For  these  imperfect  reasons  I  concur  with  the  rest  of  the  Judges  in 
offering  this  answer  to  your  Lordships'  first  question. 

With  respect  to  your  Lordships'  second  question,  the  objection  to 
such  child  being  entitled  must  arise  from  an  allowance  having  been 
made  for  the  time  of  gestation  at  the  end  of  the  executory  trusts. 

It  seems/  to  be  settled,  that  an  estate  may  be  limited  in 
[*  143]     ^the  first  instance  to  a  child  unborn,  and,  I  apprehend, 

to  the  first  and  other  sons  in  fee,  as  purchasers.  The  case 
of  Long  V.  BlackaU  (1)  seems  to  have  decided,  that  an  in&nt  m 
ventre  tnatris  is  a  life  in  being.  The  established  length  of  time,  dur- 
ing which  the  vesting  may  be  suspended,  is  during  a  life  or  lives  in 
being,  the  period  of  gestation,  and  the  infancy  of  such  posthumous 
child.  If  then  this  time  has  been  allowed  in  some  cases  at  the  be- 
ginning, and  in  others  at  the  termination,  of  the  suspension,  and  if 
such  children  are  considered  by  the  construction  of  the  statute  of  10 
&  1 1  W.  III.  c.  16,  as  being  born  to  such  purposes,  what  should 
prevent  the  period  of  gestation  being  allowed  both  at  the  commence- 
ment and  termination  of  the  suspension,  if  it  should  be  called  for  7 
In  those  cases,  where  it  has  been  allowed  at  the  commencement,  and 
particularly  in  Long  v.  Blackatt,  it  must  have  been  obvious  to  the 
Court,  that  it  might  be  wanting  at  the  termination :  yet  that  was 
never  made  an  objection.  In  Chdliver  v.  Wickett  (2)  the  child,  who 
was  supposed  to  be  en  ventre  $a  mere^  might  have  married  and  died 
before  twenty-one,  and  have  left  his  wife  enceinte.  In  that  case  a 
double  allowance  would  have  been  required:  yet  that  possibility  was 
never  made  an  objection ;  although  it  was  obvious.  In  Long  v. 
BlackaU,  according  to  the  printed  report,  the  precise  point  was  not 
gone  into.  But  it  is  plain,  that  the  attention  of  the  Court  must  have 
been  drawn  to  it;  for  the  learned  Judge  (3),  who  argued  that  case 
in  support  of  the  devise,  expressly  stated,  that  every  common  case 
of  a  limitation  over,  after  a  devise  for  a  life  in  being,  with  remainder 

in  trust  to  his  unborn  issue,  includes  the  same  contingency 
[*  144]     as  was  then  in  question ;  *  for  the  devisee  for  life  may  die 

leaving  his  wife  enceinte :   and  the  only  difference  is,  that 
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the  period  of  gestation  occurs  at  the  beginning  instead  of  the  end  of 
the  first  legal  estate.  It  must  have  been  palpable,  that  it  might  pos- 
sibly occur  at  both  ends.  Every  reason  then  for  allowing  the  period 
of  gestation  in  the  one  case,  seems  to  apply  with  equal  force  to  the 
other ;  and  leads  the  mind  to  this  conclusion,  that  it  ought  to  be  al- 
lowed in  both  cases,  or  in  neither  case.  But  natural  justice,  in  sev- 
eral cases,  having  considered  children  en  ventre  sa  mere  as  living  at  the 
death  of  the  father,  it  should  seem,  that  no  distinction  can  properly  be 
made ;  but  that  in  the  singular  event  of  both  periods  being  required 
they  should  be  allowed ;  as  there  can  be  no  tendency  to  a  perpetuity. 

The  Lord  Chancellor  [Eldon]. — ^The  learned  Judges  having 
given  their  opinion  upon  the  points  of  law,  referred  to  them,  no 
question  remains,  to  which  the  attention  of  the  House  should  be  par- 
ticularly called,  except  the  point,  arising  out  of  this  Will,  and  which 
could  not  be  referred  to  the  Judges ;  with  regard  to  the  accumula- 
tion of  the  rents  and  profits.  When  this  cause  was  decided  in  the 
Court  of  Chancery,  it  was  decided  by  Lord  Rosslyn,  with  the  assist- 
ance of  Lord  Alvanley,  Mr.  Justice  Buller,  and  Mr.  Justice  Law- 
rence ;  and  it  is  well  known,  that  the  late  Chief  Justice  (1)  of  the 
Court  of  King's  Bench  could  hardly  be  brought  to  think  any  of  the 
questions  in  this  case  fit  for  argument ;  conceiving  it  dangerous  to 
give  so  much  of  serious  agitation  to  them,  as  has  been  had ;  consid- 
ering what  had  been  settled  with  respect  to  executory  devise  and 
accumulation.  Some  of  your  Lordships  have  had  the  ad- 
vantage *of  hearing  the  opinion  of  Lord  Thurlow ;  which  [*  145] 
cannot  be  doubted  upon  this  point ;  after  his  Lordship  has 
laid  down,  in  Robinson  v.  Hardcasih  (2),  what  is  unquestionable 
law,  that  it  is  competent  to  a  testator  to  give  a  life-estate,  to  be  ap- 
pointed by  the  survivor  of  1000  persons.  That  estate  would  be  to 
commence  at  the  death  of  the  last  of  those  1000  persons.  Upon  the 
questions  of  law  your  Lordships  have  had  the  unanimous  opinion  of 
the  several  learned  Judges.  As  far  as  judicial  opinion  can  be  col- 
lected, there  is  therefore  the  testimony  of  all  the  judicial  opinion  I 
have  detailed,  concurrent  upon  this  great  case :  great,  with  reference, 
not  to  the  questions  arising  out  of  it,  but  to  that  circumstance,  of 
which,  whatever  attention  your  Lordships  may  think  proper  to  give  it 
in  your  legislative  capacity,  you  cannot,  exercising  the  function  of 
Judges,  take  notice ;  for  the  question  of  law  is  the  same  upon  a  prop- 
erty of  100/.  or  a  milUon.  If  it  were  possible,  speaking  judicially,  to 
say,  yon  entertain  a  wish  upon  the  subject,  your  Lordships  may  all 
concur  in  the  regret,  that  such  a  Will  should  be  maintained.  But 
that  goes  no  farther  than  as  a  motive  to  see,  whether  it  contains  any 
thing,  resting  upon  which  we  may  as  Judges  say  it  is  an  attempt  to 
make  an  illegal  disposition. 

When  this  was  put  originally  as  a  case,  representing,  that  it  was 
monstrous  to  tie  up  property  for  nine  lives,  it  seemed  to  me  a  prop- 
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osition,  that  is  incapable  of  argument  as  lawyers ;  for  the  length  of  time 
must  depend,  not  upon  the  number,  but  upon  the  nature  of  the  lives.  If 
we  are  to  argue  upon  probability,  two  lives  may  be  selected,  affording 

much  more  probability  of  accumulation  and  postponement  of 
[*  146]     the  time  of  vesting,  *  than  nine  or  ninety-nine  lives.     Look 

at  the  obituary  of  this  House  since  the  year  1796 ;  when 
this  Will  was  made.  Suppose,  the  testator  had  taken  the  lives  of 
so  many  of  the  Peers  as  have  died  since  that  time :  that  would  have 
been  between  twenty  and  thirty  lives  ;  and  yet  that  number  has  ex- 
pired in  agvery  short  period.  It  cannot  therefore  depend  upon  the 
magnitude  of  the  property,  or  the  number  of  lives :  but  the  question 
always  is,  whether  there  is  a  rule  of  law,  fixing  a  period,  during 
which  property  may  be  unalienable.  The  language  of  all  the  cases 
is,  that  property  may  be  so  limited  as  to  make  it  unalienable  during 
any  number  of  lives,  not  exceeding  that,  to  which  testimony  can  be 
applied,  to  determine,  when  the  survivor  of  them  drops. 

If  the  law  is  so  as  to  postponing  alienation,  another  question  arises 
out  of  this  Will ;  which  is  a  pure  questi6n  of  equity :  whether  a  tes- 
tator can  direct  the  rents  and  profits  to  be  accumulated  for  that  pe- 
riod, during  which  he  may  direct,  that  the  title  shall  not  vest,  and  the 
property  shall  remain  unalienable  ;  and,  that  he  can  do  so,  is  most 
clear  law.  A  familiar  case  may  be  put.  If  this  testator  had  given 
the  residue  of  his  personal  estate  to  such  person  as  should  be  the 
eldest  male  descendant  of  Peter  Isaac  Thellusson  at  the  death  of  the 
survivor  of  all  the  lives,  mentioned  in  this  Will,  without  more,  that 
simple  bequest  would  in  effect  have  directed  accumulation,  until  it 
should  be  seen,  what  individual  would  answer  the  description  of  that 
male  descendant ;  and  the  effect  of  the  ordinary  rule  of  law,  as  ap- 
plied in  equity,  would  have  supplied  every  thing,  that  is  contained 
in  this  Will,  as  to  accumulation ;  for  the  first  question  would  be,  is 
the  executory  devise  of  the  personal  estate  to  the  future  individual, 
so  described,  good  ?     If  it  is,  wherever  a  residue  of  personal  estate 

is  given,  the  interest  goes  with  the  bulk  ;  and  there  is  no 
[*  147]     more  objection  to  giving  *  that  person,  that,  which  is  only 

forming  another  capital,  than  to  giving  the  capital  itself. 
But  the  constant  course  of  a  Court  of  Equity  is  to  accumulate  inter- 
est from  time  to  time  without  a  direction,  and  to  hand  over  the  ac- 
cumulation to  that  person,  who  is  to  take  the  capital.  Take  another 
instance  of  accumulation  :  suppose,  the  nine  persons,  named  in  this 
Will,  had  been  lunatics:  without  any  direction  there  would  have 
been  an  accumulation  of  the  interest  and  profits  of  all  these  estates. 
In  truth  there  is  no  objection  to  accumulation  upon  the  policy  of  the 
law,  applying  to  perpetuites ;  for  the  rents  and  profits  are  not  to  be 
locked  up,  and  made  no  use  of,  for  the  individuals,  or  the  public. 
The  effect  is  only  to  invest  them  from  time  to  time  in  land :  so  that 
the  fund  is,  not  only  in  a  constant  course  of  accumulation,  but  also 
in  a  constant  course  of  circulation.  To  that  application  what  possi- 
ble objection  can  there  be  in  law  ? 

VOL.  Xf.  7* 
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But  this  is  not  new ;  for  in  the  case  upon  Lady  Denison's  Will  (1) 
Lord  Kenyon^  who  saw  great  danger  in  permitting  argument  to 
go  too  far  against  settled  rules,  held  most  clearly,  that  the  testatrix 
had  well  given  her  property  to  such  secoi^d  son  of  her  infant  niece 
as  should  first  attain  the  age  of  twenty-one ;  and  directed  accumula- 
tion through  the  whole  of  that  period ;  following  Lord  Hardwicke 
and  his  predecesscH^ ;  and  taking  the  rule  to  be  perfectly  clear,  that, 
so  long  as  the  property  may  be  rendered  unalienable,  so  long  there 
may  be  accumulation  ;  that  in  common  sense  it  is  only  giving  the 
accumulation  to  the  person,  who  is  to  take  the  fund  itself;  if  it  could 
be  foreseen,  who  that  person  would  be.  Therefore,  as  to*giving  the 
property  at  the  expiration  of  nine  lives  and  the  accumulation,  I 
never  could  doubt  upon  these  points.  The  latter  could 
not  be  a  subject  *of  dispute  before  the  late  Act  of  Parlia-  [•  148] 
ment  (2) ;  which  has  been  sometimes,  though  without 
foundation,  attributed  to  me ;  and  which  in  sdme  respects  I  would 
have  corrected,  if  it  had  not  come  upon  me  rather  by  surprise.  That 
act  however  expressly  alters  what  it  takes  to  have  been  the  former 
law  upon  the  subject ;  admitting  the  right  to  direct  accumulation  ; 
and  reducing  that  right  in  given  cases  to  the  period  of  twenty-one 
years.  The  amount  of  accumulation,  even  through  the  provisions  of 
that  act,  though  only  to  endure  for  twenty-one  years,  might  in  many 
instances,  by  giving  the  son  a  scanty  allowance,  be  enormous.  I  do 
not  think,  it  was  intended :  but  the  accumulation  directed  by  this 
Will  must  under  that  act  have  gone  on  for  twenty-one  years.  In 
the  construction  of  that  act  it  has  been  held,  that  it  only  makes  void 
so  much  of  the  disposition  as  exceeds  twenty-one  years ;  leaving  it 
good  for  that  period  (S).  Upon  the  old  rule  also  accumulation  for 
particular  purposes  might  have  gone  on  for  nine  lives,  or  more. 

The  only  points,  that  appear  to  me  fairly  to  bear  argument,  are 
the  critical  discussion  upon  the  word  '^  as,"  as  a  relative  term,  and 
that  with  reference  to  the  double  period  of  gestation.  As  to  the 
former,  if  your  Lordships  could  from  dislike  to  such  a  Will  refuse 
that  construction,  which  will  consider  that  word  as  a  word  of  refer- 
ence to  each  preceding  description  of  persons,  grounding  that  con- 
struction upon  the  manifest  intention  of  the  testator  upon  the  whole 
Will  to  make  the  property  unalienable,  as  long  as  he  could,  you 
would  gratify  that  inclination  at  the  expense  of  overturning  all  the 
rules  of  construction,  that  have  been  settled,  and  applied  for 
ages  to  support  Wills.  If  your  *  Lordships  will  give  any  [^  149] 
relief  by  legislative  interference  against  this  Will,  that  is 
a  very  bold  proposition ;  but  not  so  bold  as,  that,  because  you  dis- 
like the  effect  of  the  Will,  you  will  give  a  judgment  wrong  in  point 
of  law. 

As  to  the  other  point,  upon  the  words  ''  borri  in  due  time  after- 

(1)  Harrison  v.  Harrisotij  2l8t  July,  1786:  stated  from  the  Register's  Book, 
ofiie,  vol.  iv.  338. 

(2)  Stat  39  &.  40  Geo.  IIL  c.  98. 

(3)  AnUy  Griffiths  v.  Ferf,  vol.  ix.  127 ;  Longden  v.  Simon,  post,  xii.  295. 
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wards/'  I  observe  in  the  Report  (1),  the  Judges  Lawrence  and  Buller 
afford  each  a  construction  of  these  words:  the  one,  that  they  mean 
children  en  ventre  sa  mere :  the  other  held  them  a  declaration  of  the 
testator's  Will,  that  the  property  shall  be  unalienable,  and  the  ac- 
cumulation go  on,  during  the  lives  of  all  the  persons,  bom  or  unborn, 
whom  the  law  would  authorise  him  to  take  as  the  hves  for  restraint 
of  alienation,  and  for  the  purpose  of  accumulation.  In  my  opinion 
either  of  those  constructions  may  be  taken  to  be  the  intention  con- 
sistently with  the  rules  of  law :  but  consistently  with  the  rules  of  law 
your  Lordships  cannot  reject  both ;  but  must  give  the  words  such  a 
construction  as  will  support  the  manifest  intention  of  the  testator. 
It  is  therefore  beside  the  point  to  ask,  what  child  shall  take,  or,  when 
a  child  shall  take ;  for  the  testator  is  describing,  not  the  object  to 
take,  but  the  lives  of  persons ;  in  order  to  define  the  period,  during 
which  the  power  of  alienation  ^all  not  exist,  and  the  accumulation 
shall  go  on.  But,  if  it  is  necessary,  I  have  no  difficulty  in  stating,  as 
a  Lawyer,  that  the  rule  of  law  has  been  properly  laid  down,  that  the 
time  of  gestation  may  be  taken  both  at  the  beginning  and  the  end ; 
and  that  is  what  was  meant  in  Gulliver  v.  Wicketi  (2) ;  in  which 
case  the  devise  was  to  a  child  en  venire  sa  mere ;  and  to  go 
[•  150]  over,  if  that  child  *  should  die  under  the  age  of  twenty- 
one,  leaving  no  issue.  In  the  construction  of  that  limita- 
tion, expressly  to  a  child  en  ventre  sa  mere,  suppose,  that  child  had 
at  the  age  of  twenty  married,  and  died  six  months  afterwards  leaving 
his  wife  enceinte :  that  property,  absolutely  given  to  him,  would  not 
be  devested,  merely  because  the  child  was  not  born  till  three  months 
after  his  death.  In  fair  reasoning  therefore  that  is  the  construction 
of  the  words. 

Of  the  case  of  Long  v.  Blackall  (3),  in  which  I  was  Counsel,  I 
can  give  a  faithful  history.  It  was  my  dnty  to  submit  to  the  Lord 
Chancellor  the  point,  that  the  allowance  was  claimed  at  both  ends 
of  the  period.  His  Lordship  treated  the  point  not  with  much  res- 
pect :  but  I  prevailed  with  him  against  his  inclination  to  send  it  to 
the  Court  of  King's  Bench.  Upon  the  report  of  the  case  in  that 
Court  the  point  did  not  appear  to  have  been  discussed.  I  therefore 
pressed  the  Lord  Chancellor  to  send  the  case  back.  His  answer 
was  as  rough,  as  his  nature,  which  was  very  gentle,  would  permit ; 
and  shows  the  clear  opinion  he  had  upon  the  point.  He  said  dis- 
tinctly, he  was  ashamed  of  having  once  sent  it  to  a  Court  of  Law  ; 
and  would  not  send  it  there  again.  I  know.  Lord  Kenyon's  opinion 
upon  the  subject  was  clear :  so  were  those  of  Mr.  Justice  Buller  and 
Mr.  Justice  Lawrence ;  as  may  be  collected  from  the  report  of  these 
causes  (4).  This  case  therefore  comes  to  this,  and  this  only.  The 
legal  and  equitable  doctrine  is  clear  ;  and  then  the  question  is,  with 
whatever  regret  we  may  come  to  the  determination,  Is  it  not  our 

(1)  See  ante,  vol.  iv.  314, 315,  321. 

(2)  1  Wils.  105. 

(3)  .4nte,  vol.  iii.  486 ;  7  Term  Rep.  100. 

(4)  See  anUy  vol.  iv.  314,  315, 321. 
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duty  to  determine  according  to  the  rules  of  Law  and  Equity  ?    Upon 

the  question,  whether  this  judgment  ought  to  be  reversed, 

*I  am  bound  to  say,  it  ought  not ;  but  that  it  ought  to  be     [*  151] 

affirmed. 

Upon  the  Motion  of  the  Lord  Chancellor  the  Decree  was  af- 
firmed (1).  

Skz,  ante,  the  notes  to  &  C,  4  V.  237. 
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[1805,  June  26, 28.] 

Defendant  until  a  fourth  insufficient  Answer  is  entitled  to  be  discharged  from 
custody  for  the  Contempt  immediately  on  putting  in  a  farther  Answer,  without 
waiting  the  Report  upon  the  reference  of  the  Exceptions ;  though  the  costs 
have  not  been  accepted  (a). 

The  Defendant,  being  in  custody  for  contempt,  upon  two  insuffi- 
cient answers,  put  in  a  third  answer ;  and  immediately  moved,  that 
he  might  be  discharged  from  custody. 

Mr.  Bichardsj  in  support  of  the  Motion,  cited  Wallop  v. 
Brovm  (2\ 

Mr.  riggoit  and  Mr.  Hart^  for  the  Plaintiff,  distinguished  that 
case  ;  the  contempt  being  for  want  of  an  answer  in  the  first  instance ; 
not  after  the  Master's  Report,  that  the  answer  was  insufficient  (3) ; 
observed  the  inconvenience,  if  a  Defendant  might  go  on,  and  put 
in  twenty  sufficient  answers ;  and  insisted,  that  the  Plaintiff  must 
have  an  opportunity  of  referring  the  last  answer ;  which  was  no 
answer  to  tlie  exceptions. 

The  Register,  being  consulted  by  the  Lord  Chancellor,  stated  the 
practice  to  be,  that,  if  the  Plaintiff  has  accepted  the  costs,  which  this 
Plaintiff  had  not,  and,  generally,  until  the  fourth  answer,  the  Defend- 
ant is  entitled  to  be  discharged ;  and  then  he  must  answer  in  custody ; 
also,  that  if  the  farther  answer  is  insufficient,  the  Plaintiff  may  take 

(1)  See  Woo^ard  v.  ThdLiuton^  upon  the  point  of  Election,  decided  against 
the  heir,  inm^,  voL  xiii.  209. 

(a)  A  aefendant,  in  contempt  for  want  of  an  answer,  cannot  move  to  have  the 
bill  dismissed,  even  upon  terms  of  giving  the  plaintiff  all  the  advantage  of  a  de- 
cree. The  proper  course  is  tamove  to  set  aside  the  attachment  Crandon  v.  GtM- 
tkedtj  2  Younge  &  Coll.  70. 

A  defendant  cannot  object  to  a  cause  being  heard,  on  the  ground  that  the  plain- 
tiff is  in  contempt  Biehelia  v.  Momingionj  7  Sim.  200.  See  also  upon  subject 
of  contempt,  Woodward  v.  TV^tfioine,  9  Sim.  301 ;  lAvingtAon  v.  Cooht^  9  Sim.  468. 

(2)  4  Bro.  C.  C.  212, 223. 

(3)  In  that  case,  when  the  second  motion,  to  discharge  the  Order  for  discharging 
the  Defendant,  was  refused,  the  Exceptions  had  been  allowed.  See  4  Bro.  C.  C. 
223. 
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the  Defendant  again  without  a  fresh  Order ;  unless  the  Plaintiff  has 
accepted  the  costs;  in  which  case  there  must  be  a  fresh  Order; 
which  may  be  obtained  of  course. 

The  Lord  Chancellor  [Eldon]. — ^The  Plaintiff  must  have  an  op- 
portunity of  referring  the  Exceptions :  but  the  question  is,  whether 
I  must  keep  the  Defendant  in  custody.  I  conceived  the  practice  to 
be,  as  it  is  now  stated ;  and  thought,  there  was  no  difference  between 
a  first  and  second  answer ;  for  the  meaning  of  the  Order,  that  be 
shall  answer,  is,  that  he  shall  answer  fully. 

Junt  28M.  The  'Lord  Chancellor. — ^The  practice  is  clearly 
settled  by  several  authorities.  AfUin.  2  P.  Wms.  481,  1  Harr.  347, 
Dupont  v.  Ward  (1).  Child  v.  Brabson  (2).  Bromjidd  v.  Chiches* 
ier  (3),  and  this  last  case,  Wallop  v.  Brown  (4).  According  to 
these  cases,  and  the  practice,  the  Defendant  may  do  this  once  more ; 
and  then  there  will  be  an  end  of  it.  He  must  therefore  be  dis- 
charged (5). 

Mr.  Harty  for  the  Plaintiff,  then  obtained  an  Order  to  refer  the 
Exceptions.  

The  rule  of  practice  recognised  in  the  principal  case,  was  adhered  to  in  WaUn 
V.  Taylor,  16  Ves.  418,  in  Btmiu  v.  Fkuk,  18  Yes.  287,  and  in  Balfour  v.  Farqu- 
haraoHj  1  Sim.  &  Stu.  72;  &  C,  Turn.  187.  As  to  some  of  the  proposed  new- 
regulations  on  the  subject,  see,  arUe,  the  note  to  the  Jhonymoua  case,  2  V.  270. 
And  it  should  be  observed,  that,  by  the  legislative  regulations  alluded  to  as  pend- 
ing in  Parliament,  it  is  also  proposed,  that  the  several  writs,  in  process  of  contempt, 
may,  without  order,  be  sued  forth,  returnable  immediately,  in  case  the  party  in 
contempt  resides,  or  is,  in  London,  or  within  twenty  miles  thereof;  and  that  in 
other  cases  such  several  writs,  returnable  in  vacation,  may  be  sued  forth  with  an 
interval  of  fifteen  days  between  the  teste  and  the  return  of  each  of  such  writs.  And 
farther,  that  when  any  defendant  in  contempt  for  not  answering  shall  put  in  his 
answer,  he  may,  forthwith,  upon  motion  or  petition  without  notice,  obtain  an 
order  to  be  discharged  from  such  contempt,  upon  payment  or  tender  of  the  costs 
thereof;  but,  in  case  such  answer  shall  be  insufficient,  the  plaintiff  or  plaintifi^ 
shall  be  at  liberty  to  resort  back  to  their  former  process  of  contempt,  and  to  pro- 
ceed thereon,  notwithstanding  the  costs  thereof  may  have  been  received. 

(1)  1  Dick.  13a 

(2)  2  Ves.  110. 

(3)  1  Dick.  379. 
(i)4BraC.C.212,22a 

(5)  fVaters  v.  Taylor,  post,  vol.  xvi.  417 ;  Boehm  v.  Deiastet,  1  Ves.  &  Bea.  324. 
This  practice  has  been  smce  extended  to  a  4th  Answer ;  the  General  Order,  30th 
April,  1700,  first  published  by  Mr.  Beames,  in  his  valuable  edition  of  the  Orders, 
p.  317,  from  the  Register's  fiook,  1703,  folio  197,  appearing  to  have  never  been 
acted  upon :  Balfour  v.  Farquharson,  1  Sim.  &  Stu.  72. 
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WATSON  V.  THE  DUKE  OF  NORTHUMBERLAND. 

[1805,  June  26, 28;  July  1.] 

Under  a  Commission  of  Partition  to  four  Commissioners  two  different  returns  were 
made ;  each  by  two  Commissioners. 

The  Court  would  not  act  upon  either;  and  another  Commission  issued  to  five  Com- 
missioners (a). 

CommissioneTs  not  to  consider  themselves  agents  for  the  parties,  by  whom  they 
are  nominated,  [p.  160.] 

The  Bill  prayed  a  partition  of  premises  in  the  county  of  Northum- 
berland; in  which  the  Plaintiff  was  seised  in  fee  of  11 -30th  parts: 
the  Defendant,  the  Duke  of  Northumberland,  was  seised  for  life, 
with  remainder  in  tail  male  to  Earl  Percy,  of  6-30th  parts ;  and  the 
Defendant  Forster  was  seised  in  fee  of  the  remaining  13  parts  ;  and 
by  a  decree  it  was  ordered,  that  a  Commission  should  issue  for  that 
purpose.  A  Commission  issued  accordingly  to  four  persons ;  direct- 
ing them,  any  three  or  two  of  them,  to  walk  over  and  survey  the 
estates  in  question,  and  to  make  partition  according  to  the  best  of 
their  skill  and  judgment:  and  if  they  think  it  necessary  and 
expedient  to  .examine  witnesses  upon  oath,  to  take  the  deposi- 
tions in  writing,  and  to  cause  them  to  be  returned  with  the  Com- 
mission. 

To  this  Commission  two  separate  returns  were  made :  one  by  the 
two  Commissioners  chosen  by  the  Plaintiff:  the  other  by  the  Com- 
missioners, chosen  by  the  Defendants.  Each  stated,  that  all  the 
Commissioners  had  met,  and  walked  over  and  surveyed  the  estate, 
and  agreed  in  the  valuation :  but  they  made  very  different  divisions ; 
and  there  was  no  return  of  the  depositions  by  either.  Various  ex- 
ceptions were  taken  to  both  returns.  The  principal  objection  made 
by  the  Plaintiff  was,  that  part  of  the  estate,  adjoining  a  harbor  and 
the  sea  coast,  was  allotted  wholly  to  Forster ;  also  the  exclusive  prop- 
erty in  a  lime-stone  quarry ;  without  any  reservation  to  the  Plain- 
tiff and  the  other  Defendant  of  taking  stones  for  the  improvenient  of 
their  allotments,  paying  damages :  such  a  right  being  reserved  by 
the  other  Commissioners.  The  return  of  the  Commissioners  in  favor 
of  the  Defendants  stated  a  proposal  by  the  others  to  deter- 
mine *  between  the  different  modes  of  division  by  tossing  [*  154] 
up ;  which  was  declined. 

(a)  The  origin  of  this  jurisdiction  in  equity  seems  to  have  been  of  a  doubtful 
character;  Hargrave's  note  to  Coke  Lit.  169  o;  but  has  now  become  fully  estab- 
lished. It  is  not  a  jurisdiction  founded  at  all  in  mere  convenience,  but  in  the 
judicial  incompetency  of  Uie  Courts  of  common  law  to  furnish  a  plain,  complete 
and  adequate  remedy  for  such  cases.  1  Story's  Eq.  Juris.  §  650;  Mitford's  Plead. 
Equi.  by  Jeremy,  120 ;  1  Fonbl.  Equi.  120, 121. 

A  Court  of  Equity  does  not  intenere,  unless  the  title  be  clear,  and  never  where 
the  title  is  denied,  or  suspicious,  until  the  party  seeking  a  partition  has  had  an 
opportunity  to  try  his  title  at  law.  4  Kent's  Com.  5th  edit  S64 ;  WUkin  v.  Wilkin^ 
1  John,  Ch.  Rep.  Ill ;  Phtips  v.  Green^  3  John,  Ch.  Rep.  302;  4  Randolph's  Rep. 
493. 
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A  notice  of  motion  was  given  by  each  party  to  quash  the  return 
in  favor  of  the  other ;  and  several  affidavits  were  made  by  the  Com- 
missioners and  other  persons. 

Mr.  Piggoit,  Mr.  Alexandefy  and  Mr.  Betty  for  the  Defendants. — 
Under  this  Commission,  directing  four  Commissioners,  any  three  or 
two  of  them,  to  survey  the  estate,  the  survey  must  be  in  writing,  not 
oral ;  and  must  contain  all  the  plu'ticukrs,  ascertaining  the  specific 
and  distinct  value  of  each  part.  Directions  are  given  for  the  exam- 
ination of  witnesses  and  other  purposes ;  and  the  Commissioners  are 
expressly  directed  to  return  the  facts,  and  their  proceedings,  fairly 
written  upon  parchment,  &c.  They  have  returned  no  survey,  no 
valuation ;  stating  nothing  but  the  quantity  of  the  estate,  namely, 
570  acres ;  and,  that  they  have  allotted  certain  parts  to  each,  for 
their  respective  shares.  The  difference  between  these  returns  is, 
that  the  one,  though  it  does  not  return  the  valuation,  states  the  result 
of  it.  The  other  is  liable  to  objection,  not  only  as  not  stating  the 
valuation,  but  also  as  an  excess  of  power.  Allotting  a  valuable  lime- 
stone rock  to  one,  a  rent  might  be  given  to  the  others  for  owelty  of 
partition :  but  that  is  all  the  Commissioners  or  the  Sheriff  could  do. 
The  remedies  for  that  are  easy  and  ascertained ;  not  subject  to  the 
objection,  arising  from  leaving  it  open  to  each  of  the  parties  for  the 
purpose  of  improving  upon  his  own  allotment.  The  object  of  the 
Commission  is  entirely  to  take  away  rights,  that  lead  to  such  uncer- 
tainty. The  principle  is  against  the  adoption  of  a  partial 
[*  155J  *  return;  where  the  Commissioners  on  each  side  do  the 
best  they  can  for  their  respective  friends,  and  the  chance 
is  to  be  taken  in  this  Court  with  the  imperfect  means  it  has  of  deter- 
mining in  such  a  case. 

Mr.  Richards,  Mr.  RomiUy,  and  Mr.  Tliomsony  for  the  Plaintiff. — 
It  is  not  known,  in  what  way,  or  at  what  time,  this  Court  first  as- 
sumed this  jurisdiction.  It  was  probably,  as  in  the  case  of  dower, 
first  introduced  by  the  circumstance,  that  there  was  some  outstand- 
ing estate  ;  which  would  prevent  the  legal  remedy ;  and  till  lately 
every  bill  had  such  a  chai^ge :  but  since  the  case  of  Curtis  v. 
Curtis  (1)  that  has  not  been  considered  necessary ;  being  merely  a 
formal  suggestion ;  though  probably  founded  originally  in  fact. 

If  there  was  a  return  by  two  of  the  Commissioners,  and  no  return 
by  the  others,  that  would  be  sufficient.  In  Corbet  v.  Davenant  (2), 
the  returns  were  quashed ;  and  a  new  Commission  was  awarded ;  to 
prevent  the  double  return  appearing  on  the  record.  That  was  not 
the  case  of  mutual  complaints  of  two  returns;  but  one  party,  a 
Defendant,  complains  of  both  returns.  There  is  no  case  previous  to 
that.  In  Handle  v.  Adams,  a  late  case  at  the  Rolls,  two  returns 
were  made ;  and  upon  the  application  of  the  Haintiff  one  of  those 
returns  was  suppressed ;  and  the  other  established :  the  former  being 
considered  as,  though  nominally  a  return,  no  return  in  fact ;  and 

(l)2Bro.C.  C.620. 
(2)  2  Bro.  C.  C.  252. 
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therefore  to  be  suppressed ;  as  if  never  anDexed  to  the  Commission ; 
and  then,  two  Commissioners  having  a  right  to  act,  the  Court  might 
proceed  and  examine  the  other  return  ;  and  the  Master  of 
the  Rolls,  thinking  *  there  was  no  objection  to  that,  acted  [*  156] 
upon  it.  If  that  cannot  be  done,  it  is  in  the  power  of  two 
Commissioners  by  refusing  to  concur,  to  prevent  the  other  two,  who 
have  power  to  make  a  return,  from  obeying  the  Commission.  If  the 
refusal  of  two  to  make  a  return  will  not  prevent  the  Court's  acting 
upon  a  return  by  the  others,  the  effect  of  a  return,  which  the  Court 
sees  ground  to  suppress,  as  no  return,  can  be  no  more.  In  many 
cases  there  may  be  no  difficulty  ;  as,  if  the  Plaintiff  and  Defendant 
were  seised  in  severalty  of  two  estates,  divided  by  a  tract  of  land, 
of  which  they  were  tenants  in  common ;  and  two  of  the  Commission- 
ers made  a  proper  division  of  that:  the  other  two  giving  to  the 
Plaintiff  the  land  contiguous  to  the  Defendant's  estate,  and  to  the 
Defendant  that  contiguous  to  the  Plaintiff's :  except  upon  form  the 
Court  could  have  no  difficulty  in  rejecting  the  one  and  adopting  the 
other.  There  was  great  difficulty  upon  that  case.  They  even  made 
it  a  close  Commission ;  swearing  them  to  secrecy.  As  in  that  in- 
stance, the  Court  will  look  into  the  circumstances  attending  the  two 
returns ;  and  establish  one ;  quashing  the  other.  An  ocular  survey 
is  sufficient  in  the  common  acceptation ;  and  it  was  not  necessary, 
that  the  consequences  of  the  survey  should  be  put  in  writing ;  that 
every  acre  should  be  particularly  described ;  and  the  value  of  each 
allotment  stated;  when  it  is  stated,  that  they  have  allotted  them 
equal  in  value.  There  is  no  resemblance  between  this  proceeding 
and  the  Report  of  a  Master  i  who  is  to  ascertain  the  facts,  and  form 
his  judgment  upon  them ;  and  the  statement  of  facts  and  his  judg- 
ment are  both  subject  to  the  review  of  the  Court.  The  Master's 
judgment  is  in  truth  the  judgment  of  the  Court.  But  a  Commission 
of  Partition  comes  in  the  place  of  the  Writ  of  Partition  at  Law. 
The  only  distinction  is,  that  the  Commissioners  stand  in  the  place 
both  of  the  Sheriff  and  the  Jury.  The  Jury  are  to  have  a 
view :  the  most  important  *  part  of  their  duty  ;  and  upon  [*  157] 
their  own  view  they  may  make  their  return  ;  for  it  is  not 
essentially  necessary,  that  witnesses  should  be  examined.  The  Com- 
mission directs  these  persons,  any  three  or  two  of  them,  to  go  over 
and  survey  the  premises,  and  to  make  partition  according  to  the  best 
of  their  skill  and  judgment,  not,  according  to  the  facts,  ascertained 
by  the  evidence  of  surveyors,  &c. ;  and  then  they  are  authorized,  if 
they  think  it  necessary  and  expedient,  to  examine  witnesses.  That 
is  not  made  imperative  upon  them ;  but  they  are  to  judge  of  the 
necessity.  The  Commissioners  may  be  persons  of  such  skill,  that 
it  might  not  be  necessary  to  incur  the  expense  of  employing  sur- 
veyors. 

The  Court  must  act  imperfectly  ;  not  having  the  skill,  knowledge, 
and  judgment,  with  which  the  Commissioners  are  to  act,  upon  the 
testimony  of  their  own  senses,  as  well  as  upon  the  facts,  deposed 
to  them.     This   is  the  general   understanding.     Upon   very   few 
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Commissions  has  any  return  been  made  of  the  evidence :  yet  the 
objection  was  never  before  made.  In  the  last  case,  Turner  v. 
Morgan  (1),  no  evidence  was  returned,  and  no  objection  was 
made  upon  that  ground. 

The  charge  of  excess  of  power  by  these  Commissioners 
[*  158]  consists  merely  in  giving  liberty  to  each  party  to  *  work 
and  use  the  lime-stone  for  the  use  and  improvement  of 
the  respective  buildings,  lands,  and  allotments  in  the  same  town- 
ship, and  for  no  other  purpose.  The  land,  in  which  the  lime-stone 
was  situated,  being  given  to  one,  it  was  fair  to  give  that  liberty  to 
each  of  the  others,  paying  him  a  rent  for  the  use  of  it.  An  actual 
division  of  such  property  was  impossible ;  and  as  they  had  previously 
been  tenants  in  common  of  it,  no  other  course  could  be  taken  without 
injustice.  This  lime-stone  is  the  source  of  all  the  value  of  the 
premises.  An  equal  division  is  not  necessary  to  a  partition*;  as  in 
many  instances,  a  manor,  and  advowson,  &c.  the  subject  does  not 
admit  of  it. 

June  28th.  The  Lord  Chancellor  [Eldon]. — I  thought,  it  had 
been  perfectly  settled,  that,  if  a  patent  writ  of  Commission  of  this 
sort  had  gone  to  four  persons  in  these  terms,  and  the  four  Com- 
missioners had  divided  themselves  in  this  way,  in  contemplation  of 
the  law  and  of  this  Court  there  is  no  return  whatsoever ;  not  being 
aware  of  the  case,  lately  decided  at  the  Rolls.  First,  if  this  was 
the*  common  law  writ,  there  would  be  no  denying,  that,  where 
four  persons  are  authorized  to  do  a  thing,  with  power  for  three  or 
two  of  them  to  act,  the  meaning  is,  that,  if  all  four  act,  three  may 
make  the  return ;  and  if  three  act,  two  may  make  the  return. 
The  Commission,  under  which  the  Judges  of  the  Court  of  King's 
Bench  act,  illustrates  this.  If  a  difference  of  opinion  takes  place 
among  them,  if  three  are  in  Court,  and  two  concur  in  opinion 
against  the  third,  that  is  sufficient:  but  if  all  four  are  in  Court, 
and  two  are  of  one  opinion,  and  the  other  two  of  a  different 
opinion,  their  Commission  docs  not  authorize  two  out  of  four  to 
act ;  therefore  in  law  it  is  the  judgment  of  none  of  them. 
[*  159]  *  Also,  if  this  writ  patent  is  to  be  construed,  as  all  com- 
•  raon  law  authorities  are,  there  is  no  pretence  to  say,  that 
an  authority  could  be  executed  by  two  out  of  four  persons ;  the 
other  two  executing  it  in  a  manner  directly  contrary  :  but  if  four 
act,  three  must  concur ;  and  if  three  act,  two  must  concur. 

(1)  ,^nU,  vol.  viii.  143.  The  end  of  that  case  was  that,  the  Commission  having 
been  executed,  an  fbcception  was  taken  b^  the  Defendant  on  the  ground,  that  the 
Commissioners  had  allotted  to  the  Plaintiff  the  whole  stack  of  chimneys,  &c.  all 
the  fire-places,  the  only  staircase  in  the  house,  and  all  the  conveniences  in  the 
yard. 

Upon  the  1st  of  August,  1804,  th^  Exception  was  overruled.  The  Lord  Chan- 
cellor said,  he  did  not  know  how  to  make  a  better  partition  for  the  parties ;  that  he 
granted  the  Commission  with  great  reluctance ;  but  was  bound  by  authority ;  and 
it  must  be  a  strong  case  to  induce  the  Court  to  interpose ;  as  the  parties  ought  to 
agree  to  buy  and  sell. 
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In  the  case  of  Curxan  v.  Lysier  I  was  in  a  situation,  that  called 
upon  me  to  consider  it  very  much  ;  and  I  am  confident  upon  my 
own  recollection,  that  two  points  arose  in  that  case,  which  extremely 
alarmed  both  parties :  one,  that  the  Commissioners  had  divided  the 
property  in  such  a  way  as  to  throw  the  bu^jage  interest  very  much 
into  one  hand ;  and  there  was  a  serious  apprehension,  that  this 
Court  could  look  at  that  property  only  as  mere  land  ;  and  could  not 
take  into  consideration'  the  advantage,  understood  to  be  attached  to 
it.  On  the  other  hand  they  were  advised,  that,  the  Commissioners 
having  divided,  the  Court  could  do  nothing.  Those  considerations 
induced  the  parties  to  agree.  Also  in  Corbet  v.  Davtnant  (1),  I  rec- 
ollect, the  objection  came  from  the  Court ;  for  Lord  Thurlow  him- 
self interposed,  and  said,  he  could  do  nothing ;  for  the  Court  had 
not  that  assistance  it  ought  to  have  from  a  due  execution  of  the 
Commission  of  Partition. 

So  it  rested  till  the  case  at  the' Rolls ;  and  I  cannot  help  thinking, 
notwithstanding  that  case,  there  is  great  weight  in  the  objection,  if 
the  legal  construction  of  the  instrument  be  upon  all  antecedent  au- 
thority such  as  I  have  su^ested.  Th^  objection  is  also  founded 
strongly  in  policy  as  well  as  in  law  ;  and  this  case  shows  that.  I 
have  no  difficulty  in  saying,  if  the  facts,  stated  in  one  of  these  re- 
turns, as  to  the  conduct  of  all  the  Commissioners,  cannot 
*  be  contradicted,  I  should  feel  myself  called  upon  to  sup-  [*  160] 
press  both  returns ;  for  all  four  Commissioners  misunder- 
stood their  duty.  Commissioners,  when  once  they  are  appointed, 
though  appointed  by  the  different  parties,  are  Commissioners  for  all 
the  parties.  These  Commissioners  have  totally  mistaken  the  situa- 
tion, in  which  they  stand,  their  duty,  and  the  confidence,  placed  in 
them  by  the  Court,  if  they  call  themselves  the  Defendant's  or  the 
Plaintiff's  Commissioners.  When  once  they  are  nominated,  they 
owe  an  impartial  duty  to  the  Court  and  all  the  parties  (2). 

These  Commissioners  caused  a  survey  to  be  made  :  (that  is  the 
expression).  Each  took  a  copy  ;  and  so,  separate  and  apart,  two 
see  how  they  can  make  the  best  division  for  the  Plaintiff,  and  two, 
for  the  Defendant.  They  do  not  meet  together,  as  they  ought,  and 
expose  the  mind  of  each  to  all ;  and  see,  how  they  can  divide  it  to- 
gether :  but,  making  their  division  separately,  they  meet ;  and  each 
two  produce  their  division  ;  and  of  necessity  the  proposed  divisions 
are  perfectly  different :  each  abide  by  their  own  decision  ;  then  a 
proposal  to  toss  up  was  made  ;  an  objection  was  made  to  that ;  at 
length  they  make  these  separate  returns.  It  is  clear,  that  is  not  a 
due  execution  of  the  authority  upon  either  side.  It  is  an  execution 
of  their  authority,  made  under  a  conviction,  that  the  Commissioners 
were  to  struggle  for  the  interests  of  those  who  appointed  them. 
All,  that  is  to  be  expected,  if  Commissioners  are  to  divide  in  this 
manner,  is,  that,  instead  of  parties  being  satisfied,  that  their  duty 

(1)  2  Bro.  C.  C.  252. 

(2)  So  as  to  arbitrators.    See  anUy  vol.  i.  296,  and  the  note. 
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requires  them  to  name  men  of  impartiality  as  well  as  of  skilly  the 
consequence  will  be  that  you  never  will  have  any  person  named,  who 
will  act  in  any  other  way  than  each  for  the  person  who  named  him. 
But  if  there  must  be  a  majority,  parties  would  feel  it  their  interest 
to  name  persons  of  impartiality :  and  Commissioners  would 
[*  161]  find,  *  they  could  not  baffle  the  object  of  this  Court.  If 
it  was  entire,  the  wholesomest  thing  for  the  general  admin- 
istration of  justice  would  be  to  put  the  strict  legal  construction 
upon  the  authority  given  by  the  writ:  and  notwithstanding  that 
case  my  present  opinion  is,  that  this  is  not  a  due  execution  of  that 
authority. 

The  suppression  of  one  of  these  returns  would  npt  remove  the 
difficulty  ;  for,  all  four  acting,  and  being  willing  to  make  a  return, 
no  two  could  make  a  return.  Therefore  quashing  one  will  not  set 
up  the  other.  Upon  that  ground  therefore  it  must  go  back.  I  should 
lament  it  the  more,  if  I  saw  any  hope,  that  I  could  do  any  thing  but 
send  this  back  upon  the  merits.  But  there  are  objections  to  both 
certificates,  of  such  a  nature,  that  I  ought  not  to  trust  myself  with 
the  decision,  upon  such  materials  as  can  be  laid  before  me,  that 
either  is  right.  I  believe,  the  practice  is,  as  it  has  been  stated,  that 
in  general  the  return  is  made  without  the  evidence  :  but  then  how  is 
it  possible  for  the  Court  to  act,  where  four  Commissioners,  all  skilful 
men,  in  whom  the  Court  places  confidence,  make  difierent  returns, 
two  on  one  side,  and  two  on  the  other  ? 

From  the  certificates  it  appears,  they  have  all  agreed  as  to  the 
value  of  the  land.  But  in  one  site  it  may  be  of  very  difierent 
value  from  the  value  of  it  in  another  site :  for  instance,  the  land 
containing  the  lime-stone.  Giving  that  to  one  with  the  benefit  of 
this  reservation  to  the  others  may  be  very  proper ;  or  it  may  not. 
If  there  is  resort  to  it  for  manure,  in  that  country  it  is  an  object  of 
value,  not  merely  as  land,  but  as  a  commercial  object ;  and  that 
consideration  is  to  be  attended  to  also.  But  it  may  be  fair  to  give 
the  whole  to  one ;  provided  it  is  made  up  to  the  others,  with  due 
regard  to  that  consideration. .  So,  as  to  the  appointments 
[*  162]  to  Watson  and  Foster,  with  *  reference  to  their  private 
property,  there  may  be  no  reason  for  disturbing  the  parti- 
tion. The  principle  as  to  that  is,  that,  if  the  thing  divided,  is  given 
with  due  regard  to  the  value  of  that  thing  among  the  parties,  it  is 
no  objection,  that  it  is  given  so  as  not  to  increase  the  value  of  other 
property,  not  the  subject  of  the  partition.  In  many  cases  a  man 
might  say,  another  should  not  have  two  thirds  of  a  field  contiguous 
to  his  mansion-house,  without  paying  a  price  on  account  of  its  value 
to  him  with  reference  to  that  situation. 

I  have  not  at  present  any  means  before  me  of  deciding,  whether 
this  partition,  which  does  not,  as  it  could  not  possibly,  allot,  in  the 
proportion  6, 11,  and  13,  bear  to  30,  the  difierent  parts  of  the  estate, 
upon  which  partition  ought  to  be  made,  has  been  made  with  due 
regard  to  site  and  convenience,  and  Jhe  difierent  local  advantages 
the  property  would  carry  along  with  it.    It  is  not  possible  for  me 
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with  the  materials  before  me  to  form  a  satisfactory  judgment  upon 
such  considerations ;  and  therefore  I  cannot  help  thinking,  if  the 
law  allows  me  to  say,  this  is  not  a  due  return,  I  ought  not  to  strug- 
gle to  execute  a  duty  I  cannot  execute. 

My  present  opinion  therefore  is,  that,  notwithstanding  the  case  at 
the  Roils,  two  Commissioners  making  one  return,  and  two  others 
making  one  directly  contrary  to  that,  there  is  no  validity  in  either. 

Jubf  Ut.  The  Lord  Chancellor  [Eldon]. — ^I  remain  of  the 
same  opinion  ;  that,  where  two  Commissioners  return  one,  and  two 
the  contrary,  way,  nothing  can  be  done  upon  either  return.  I  have 
great  anxiety  to  gratify  the  inclination  to  give  some  direction  to  the 
Commissioners,  in  what  manner  they  are  to  execute  their 
*  duty :  but  in  all  the  uncertainty  that  prevails  upon  this  [*  163] 
subject,  I  do  not  find  the  means  of  informing  myself  what 
direction  to  give.  It  must  be  either  by  sending  it  to  the  Master,  to 
state  the  practice,  which  will  be  expensive ;  or  by  employing  some 
person  to  look  in  the  Register's  Office,  with  a  view  to  see,  what  the 
Court  has  done  with  such  cases  of  Commissions.  Without  such  in- 
formation I  cannot  say,  what  is  the  precise,  accurate,  and  official 
mode  of  directing  them  to  execute  their  duty.. 

Mr.  Cooke  (Amicus  Curia)  said  In  a  case  in  the  Court  of  Exche- 
quer the  Court  itself  named  Commissioners  to  set  out  land  in  lieu  of 
tithes.  There  had  been  two  Commissions :  and  the  Commissioners 
named  by  the  parties  could  not  agree. 

The  Lord  Chancellor  [Eldon]. — ^I  understand,  the  Court  of 
Exchequer  have  been  of  the  same  opinion  ;  that,  where  two  Com- 
missioners return  one  way,  and  two  another,  nothing  can  be  done. 

Another  Commission  issued,  directed  to  five  Commissioners. 

As  to  the  proceedings  under  a  cominisBioii,  issued  by  the  Court  of  Chancery,  for 
a  partition,  see,  ottie,  notes  2,  3,  to  Mundy  v.  Mimthf^  2  V.  122 ;  and  note  >2  to 
Calmady  v.  Calmady,  2  V.  568.  With  respect  to  the  practice  of  the  Court  of 
Exchequer,  to  set  down  the  cause  for  farther  directions,  on  the  return  of  the  com- 
miasioners'  certificate,  without  requiring  one  party  to  move  for  an  order  nisi  to  con- 
firm the  certificate,  so  that  the  other  party  may  have  an  opportunity  of  taking 
ezeeptioru,  which  is  the  course  in  the  Court  of  Cbanceiy,  see  The  Dean  and  Chap- 
ier  of  Hertford  v.  HuUd,  6  Price,  332L 
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An  Attorney's  Bill  of  Costs,  thoiK^h  it  has  not  been  signed  and  delivered  under 
the  statute  2  Geo.  II.  c.  23,  s.  2^  is  a  legal  debt,  upon  which  a  Commission  of 
Bankruptcy  may  issue  (a). 

A  Commission  of  Bankruptcy  cannot  be  taken  out  upon  an  equitable  debt, 
[p- 164.] 

An  objection  was  taken  upon  a  petition  in  bankruptcy ;  that  the 

debt,  upon  which  the  Commission  was  taken  out,  was  a  bill  of 

costs,  due  to  the  petitioning  creditor,  as  an  attorney ; 

[*  164]     *  which  had  not  been  signed  and  delivered  by  him  under 

the  Act  of  Parliament  ^1). 

Mr.  Richards  and  Mr.  Owen,  m  support  of  the  petition,  admit- 
ting, that  a  Commission  cannot  be  taken  out  upon  an  equitable  debt, 
contended,  that  this  was  not  an  equitable,  but  a  legal,  debt ;  though 
an  action  could  not  be  maintained  upon  it,  until  the  cQrections  of  the 
statute  had  been  complied  with. 

Mr.  Ramilly  and  Mr.  Cooke,  contra,  insisted,  that  the  debt  of  the 
petitioning  creditor  must  be,  not  only  a  legal  debt  in  its  nature,  but 
a  debt,  upon  which  an  action  might  be  brought ;  and  an  attorney 
might  t)ius  cause  the  ruin  of  a  trader,  by  taking  out  a  Commission 
upon  a  bill,  which  afterwards  may  be  cut  down  by  taxation. 

The  Lord  Chancellor  [Eldon]. — ^My  opinion  is,  that  an  attor- 
ney may  take  out  a  Commission  of  Bankruptcy  without  delivering 
his  bill.  It  is  true,  a  Commission  cannot  be  taken  out  upon  an 
equitable  debt :  but  the  question  is  not,  whether  the  debt  to  support 
a  Commission  is  one,  upon  which  an  action  cannot  be  brought  by 
virtue  of  any  imposition  of  the  legislature,  but  upon  the  nature  of 
the  debt,  being  an  equitable,  and  not  a  legal,  debt.  There  is  no 
doubt,  an  attorney's  bill  is  a  legal  debt ;  and  he  has  all  the  remedies, 
that  are  not  taken  away  by  Act  of  Parliament :  but  the  law  has  re- 
strained him  from  bringing  any  action,  until  his  bill  has  been  deliv- 
ered  a  month ;  but  leaves  him,  where  he  was  previously  to  that  act, 
as  to  Commissions  of  Bankruptcy.  There  may  be  hardship  in  per- 
mitting him  to  take  out  a  Commission  upon  a  demand, 
[*  165]  *  which  may  be  reduced  by  taxation.  In  many  cases  there 
is  great  hardship  upon  him.  But  it  is  enough  to  say,  the 
language  of  the  act  has  not  restrained  this  remedy  ;  which  is  there- 
fore open  to  him  ;  and  my  opinion  therefore  is,  that  it  is  not  neces- 
sary to  deliver  his  bill  (2).         

The  role,  that  a  solicitor  may  take  out  a  commission  of  bankruptcy  founded 
on  hift-flilAiBional  charges,  whilst  his  bill  is  under  taxation,  had  been  laid  down, 

SIfeefe,  vod,  16  V.  166 ;  1  Montagu  on  Bankrupt  Laws,  15 ;  1  Cooke's 
17 ;  Archholi  on  Bankruptcy,  69  and  note  k. 

30.  V 

E  [lose,  312 ;  post,  vol.  xv.  489,  Ex  parte  Dtwd- 
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long  previotuly  to  the  principal  caae,  by  Lord  King,  C^  in  the  Anomfmoui  eaatj 
Moflely,  27.  Both  the  rule,  and  the  reason  on  which  it  is  founded,  were  recog- 
nised by  Lord  Eldon,  in  Ex  parte  DeuHlney,  15  Vea.  489,  and  in  Ex  parte  SUde^ 


16  Ves.  166. 
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[Rolls.— 1805,  July  2.] 

Sbttlemknt  of  a  jointure  by  a  father  upon  the  marriaffe  of  his  son. 
Bond  of  indenmity,  of  tlie  same  date  by  the  son  to  the  father,  void,  as  a  fraud 
upon  the  contract  (a). 

By  the  marriage  settlement  of  John  Payne  and  Mary  Manoux, 
dated  the  29th  of  May,  1792,  in  consideration  of  the  marriage 
and  of  the  sum  of  2000/.,  the  portion  paid  to  Mr.  Payne,  his 
father  Sir  Gillies  Payne  granted  to  Miss  Manoux,  after  the  decease 
of  her  intended  husband,  an  annuity  of  400/.,  charged  upon  estates 
in  the  West  Indies ;  to  be  paid  in  full  for  her  jointure,  and  in  lieu 
of  dower. 

By  a  bond  of  the  same  date,  Mr.  Payne  became  bound  to  his 
father  in  the  penal  sum  of  3000/. ;  with  condition,  reciting  the 
intended  marriage ;  and,  that  John  Payne,  not  having  it  in  his 
power  to  settle  a  jointure  upon  his  intended  wife,  Sir  Gillies  Payne 
at  his  instance  and  request' upon  the  treaty  for  the  marriage  agreed 
to  grant  and  secure  to  Mary  Manoux  during  her  life,  in  case  she 
should  survive  her  intended  husband,  a  yearly  rent-charge  of  400/. 

nty ;  where  the  Lord  Chancellor  puts  it  upon  this,  that,  a  Commission  of  Bank- 
ruptcy being  a  prompt  remedy,  the  object  would  be  defeated  by  waiting  a  month ; 
and  for  the  same  reason  in  Jones  v.  ikl^hain^  vol.  xvi.  470,  the  objection,  that  an 
attorney's  bill  had  not  been  delivered  under  the  Act  of  Parliament  was  not  taken 
upon  a  motion  to  discharge  a  writ  of  Ae  exeat  Regno.  The  distinction  is  thus 
sufficiently  accounted  for,  without  supposing  an  omission  in  the  Act  of  Parliament 
(Beames  on  Costs,  291).  A  provision,  calculated  for  the  protection  of  the  client 
u  ordinary  cases,  may  not  have  been  intended  to  deprive  the  attorney  and  other 
creditors,  whose  relief  perhaps  can  be  obtained  only  through  his,  of  a  prompt 
remedy  adapted  to  extraordinary  and  critical  circumstances.  The  biU,  though 
avoidable  for  such  a  purpose,  is  subject  to  examination  afterwards :  pori^  xvi.  1^ ; 
at  the  instance  of  any  creditor :  Ex  parte  Prideaux,  1  Glyn  &  Jam.  28.  A  Com- 
mission may  be  taken  out  by  an  Executor  before  probate :  Ex  parte  Paddy.  3  Mad. 
241. 

(a)  Secret  contracts  made  with  parents  or  guardians,  or  other  persons  standing 
in  a  peculiar  relation  to  the  party,  whereby  upon  a  treaQr  of  marriage,  they  are  to 
receive  a  compensation  or  secunQr«  or  benefit  in  promoting  the  marriage  or  giving 
their  consent,  are  held  void.  GaU  v.  lAndtj  1  Vernon,  475 ;  JjomUe  v.  Hanman 
elux.2  Vernon,  499. 

Marriaffe  brokage  bonds,  which  are  not  fraudulent  on  either  party,  are  yet  void, 
because  uiey  are  a  fraud  upon  third  persons,  and  a  public  mischief,  as  thev  have 
a  tendency  to  cause  matrimony  to  be  contracted  on  mistaken  principles,  and  with- 
out the  advice  of  friends,  and  they  are  relieved  against,  as  a  general  mischief,  for 
the  sake  of  the  public.  BoynUm  v.  Hubbard^  7  Mass.  Rep.  112 ;  1  Story's  Equi. 
Juris.  §  200,  §  267. 
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out  of  Sir  Gillies  Payne's  estates  in  the  West  Indies :  and  reciting 
the  execution  of  the  settlement  accordingly;  and  that  in  order 
to  induce  Sir  Gillies  Payne  to  grant  the  rent-charge,  John  Payne 
proposed  and  agreed  to  enter  into  a  bond,  for  the  purpose  of  indem- 
nifying Sir  Gillies  Payne,  his  heirs  and  assigns,  and  his  said 
[*  166]  estates,  against  the  payment  of  the  said  *  rent-charge,  &o. ; 
.  and  declaring,  that  if  John  Payne  should  pay  the  annuity, 
and  keep  Sir  Gillies  Payne,  his  heirs,  &c  indemnified,  or  if  Mary 
Manouz  should  die  in  the  life  of  her  husband,  the  obligation  should 
be  void. 

John  Payne,  afterwards  Sir  John  Payne,  died  in  1803  ;  leaving 
his  wife  surviving.  The  bill  was  filed  by  his  executors  against  the 
executors  of  his  father ;  charging,  that  the  bond  was  a  fraud  upon 
the  settlement,  and  the  parties ;  that  it  was  privately  settled  and 
agreed  upon  between  the  husband  and  his  father ;  and  that  neither 
the  wife  nor  her  father  were  informed,  that  any  such  bond  was  to 
be  entered  into,  or,  that  the  estate  of  Sir  Gillies  Payne  was  in  any 
manner  to  be  indemnified  against  the  payment  of  the  annuity; 
and  that  Sir  Gillies  Payne  made  use  of  his  influence,  as  father,  to 
induce  his  son  to  give  the  bond.  The  bill  prayed  accordingly,  that 
the  bond  may  be  declared  a  fraud  upon  the  marriage  setUement ; 
and  may  be  declared  void,  and  be  delivered  up. 

The  Defendants,  in  answer  to  the  charges  of  the  Bill,  stated, 
that  they  did  not  know,  whether  the  bond  was  entered  into  with 
the  knowledge  of  the  parties  to  the  settlement,  or  privately,  No 
evidence  was  produced  on  either  side. 

Mr.  RamiUyy  for  the  Plaintiffs,  contended,  that  the  bond,  of  the 
same  date  as  the  articles,  and  the  object  to  undo  what  was  done  by 
the  settlement,  was  a  fraud  upon  the  settlement;  according  to 
Turtm  V.  Benson  (1),  NeviUe  v.  Wilkinson  (2),  and  many  prior 

cases. 
[•  167]  ♦Mr.  Piggott  and  Mr.  Wingfieldy  for  the  Defendants, 
insisted,  that  the  circumstances  of  this  case  did  not  show 
any  fraud  upon  the  marriage  contract,  as  in  all  the  pases  referred  to ; 
in  which  by  a  distinct  transaction  part  of  the  money  was  to  be  re- 
turned :  this  was  only  a  natural  family  transaction,  perfectly  free 
from  fraud. 

Mr.  RondUyy  in  reply,  was  stopped  by  the  Court. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — ^There  is 
no  distinction  in  principle  between  this  and  the  other  cases.  This 
is  as  much  a  fraud  upon  the  faith  of  the  marriage  contract.  In  what 
does  the  fraud  consist  ?  In  affecting  to  put  the  party,  contracting 
for  marriage,  in  one  situation  by  the  articles,  putting  that  party  in 
another,  and  a  worse,  situation,  by  a  private  argreement.  The  pa- 
ri) 1  P.  WmB.  496. 

(2j  1  Bro.  C.  C.  543 ;  StM  v.  SeoU,  cited  anU,  vol.  iii.  45a    . 

The  principle,  that  a  private  variation  of  the  tenns  of  a  contract  by  some  of  the' 
parties,  prejudicial  to  others,  is  void,  pre^ik  in  a  variety  of  cases.  See  onle, 
EasUtbrook  v.  ScoU,  vol.  iiL  456 ;  Mawson  v.  SUKk,  vi.  300. 
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rent  in  this  case  professes  himself  to  settle  the  jdntare.  The  son 
therefore  according  to  that  was  to  have  no  part  of  the  burthen  thrown 
upon  his  property :  but  by  the  private  agreement  the  burthen  is 
thrown  altogether  back  upon  the  son.  It  is  of  no  consequence,  that 
the  lady  is  equally,  or  more,  secure ;  for  the  contract  proceeds  upon 
this ;  that  he  has  found  the  means  of  providing  for  her  without  re- 
sorting to  his  own  fortune.  Whereas  the  effect  of  the  private  agree- 
ment is  to  throw  the  burthen  entirely  upon  his  fortune ;  by  which  he 
is  to  that  extent  prevented  from  providing  for  his  family,  as  he  other- 
wise might.  This  is  just  as  much  a  fraud  upon  the  marriage  con- 
tract, as  if,  receiving  a  fortune,  he  returns  part  of  it.  His  capacity 
of  providing  for  his  fiimily  is  equally  diminished  in  both  cases. 
There  is  therefore  no  distinction,  upon  which  this  case  can  be  taken 
out  of  the  effect  of  the  principle. 

Sxs,  anie^  note  3  to  Mtdu  v.  JMnDyootf,  9  V.  la 


KNOWLES  V.  HAUGHTON.  [•  168] 

[Rolls.— 1805,  July  7.] 

Tbe  profits  of  a  partnenhip  in  underwriting,  ille^  by  the  statute  6  Geo.  L  c.  18, 
8. 12,  cannot  be  tbe  subject  of  account  m  equity  (a). 

The  object  of  the  bill  was  to  establish  a  partnership  between  the 
Plaintiff  and  the  Defendant  in  the  business  of  brokers  and  under- 
writers ;  praying  an  account,  and  payment  of  a  moiety  of  the  profits. 
The  Plaintiff  went  into  evidence  to  prove  the  partnership ;  which 
was  denied  by  the  answer ;  the  Defendant  stating,  that  the  Plaintiff 
was  merely  employed  as  a  clerk ;  though  the  Defendant  allowed  him 
half  the  profits  of  the  underwriting  business ;  and  that  the  insurance 
business  was  conducted  in  the  sole  name  of  the  Defendant ;  and  in- 
sisting, that  the  partnership,  as  underwriters,  could  not  legally  sub- 
sist ;  and,  in  case  a  loss  should  be  incurred  in  that  business,  the 
Defendant  could  not  charge  the  Plaintiff  with,  or  compel  payment 
of,  a  moiety  of  the  loss ;  admitting,  that  it  was  understood  between 
tjiem,  that  the  Plaintiff  should  be  answerable  for  a  moiety  of  the 
losses,  if  any,  upon  that  account. 

Mr.  RichardM  and  Mr.  Leach^  for  the  Plaintiff,  cited  the  case  of 
Watts  V.  Brooks  (1) ;  insisting,  that  the  object  of  the  Statute  (2) 
was  only  to  avoid  the  contract  as  against  the  assured ;  and,  that  the 

(a)  1  Story's  Eq.  Juris.  §  298  and  note  2 ;  Hanmm  v.  Power,  8  Dana,  91 ;  Pratt 
V.  Adams,  7  Paige,  616 ;  Ooner  v.  Acar,  7  Paige,  137 ;  f^itagmM  v.  Arthme 
1  Irisb  £q.  184. 

(1)  AnUy  vol.  iii.  612 ;  see  the  note,  374. 

(2)  Stat  6  Geo.  I.  c.  18,  s.  12. 
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Statute  was  satisfied  by  the  appearance  of  only  one  name ;  against 
whom  alone  the  action  could  be  brought. 

Mr.  Romilly  and  Mr.  Harty  for  the  Defendant,  denied  the  law  of 
that  case,  upon  the  authority  of  Sullivan  v.  Greaves  (1)  and  Mitchell 
V.  Cockbum  (2) ;  insisting,  there  can  be  no  distinction  upon  the 

Statute  (3)  between  Law  and  Equity. 
[*  169]  *  The  Master  of  the  Rolls  [Sir  William  Grant] 
expressed  his  approbation  of  the  late  cases ;  observing,  that 
he  had  always  found  it  difficult  to  reconcile  the  distinction  in  Watts 
v.  Brooks  to  his  mind.  As  to  the  circumstance,  that  the  name  of 
the  Defendant  alone  appeared,  if  the  other  insurers  could  compel  a 
contribution,  the  assured  had  the  security  of  their  capital ;  and  any 
other  construction  would  do  away  the  effect  of  the  statute  in  favor 
of  the  companies. 

The  Decree  dismissed  so  much  of  the  Bill  as  sought  an  account 
of  the  profits  of  the  underwriting  business ;  and  directed  an  account 
of  the  other  business  upon  the  footing  of  the  partnership  (4). 

See  notes  2, 3, 4,  to  Brandon  and  Johnson^  2  V.  517. 
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[1805,  July  11.] 


After  a  Decree,  merely  directing  inquiries,  such  an  Order  as  could  be  had  on 
farther  directions  may  by  consent  be  made  on  motion ;  as,  in  tEis  instance,  to 
dismiss  the  bill  with  costs. 

Mr.  Leach,  for  the  Plaintiff,  after  a  decree,  directing  inquiries, 
moved  upon  terms,  that  the  bill  should  be  dismissed  with  costs. 

Mr.  CooJce^  for  the  Defendant,  had  no  objectioiy  if  such  an  order 
could  be  made  after  a  decree,  except  by  decree  on  farther  directions. 

The  Lord  Chancellor  [Eldon]. — ^If  the  decree  merely  directs 
inquiries,  to  enable  the  Court  to  determine  for  the  first  time  what  is 
to  be  done,  the  parties  may  consent  now  to  have  such  an  order  as 
could  be  made  upon  fiirther  directions.  Therefore  upon  the  consent 
let  the  bill  be  dismissed  with  costs. 

See  note  2  to  Dixon  v.  Parks,  1  V.  402. 


(1)  Park's  Insur.  a 

(2)  2  H.  Bla.  379 ;  Park's  Insur.  8. 
)  Stat  6  Geo.  I.  c.  18,  s.  12. 

) 


(4)  Ex  BdaUont, 

VOL.  XI.  8* 
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SOLLY  V.  GREATHEAD.(l) 

[1805,  July  la] 

Oiu>xm  upon  the  Sheriff  to  pay  to  the  party  money  under  an  Attachment  for  not 
paying  coats. 

A  MOTION  was  made,  that  the  Sheriff  of  the  county  of  Kent  may 
be  ordered  to  pay  to  the  Defendants  within  a  fortnight  28/.  14«.  lOd. 
reported  due  to  them,  with  the  costs  of  Contempt,  occasioned  by  an 
Attachment  issued  against  the  Plaintiff  for  not  obeying  a  Subpomay 
by  which  he  was  directed  to  pay  to  the  Defendants  28/.  14«.  lOd. 
costs,  with  the  costs  of  the  application.  Notice  of  the  motion  was 
served  personally  on  the  Sheriff,  as  well  as  on  the  Clerk  in  Court : 
but  the  Sheriff  did  not  appear.  It  appeared  by  the  affidavit,  that 
after  notice  given  by  the  Sheriff's  officer,  that  the  Plaintiff  was  in 
custody  by  Warrant  under  the  Attachment :  he  was  released. 

Mr.  BeU,  in  support  of  the  Motion,  cited  from  the  Register's 
Book  (2)  a  case,  in  which  the  Sheriff,  having  permitted  a  man,  taken 
upon  an  attachment,  to  go  at  large,  was  upon  motion  ordered  to  pay 
the  money  into  the  Court. 

The  Lord  Chancellor  [Eldon]  observed,  that  it  was  a  strong 
measure ;  but  upon  the  authority  produced,  and  as  they  did  not  ap- 
pear, made  the  Order. 

(1)  Stated  from  the  Regiatei'a  Book,  1804,  by  Mr.  Beames,  on  Coat^  353.  See 
138,9. 

(2)  Mich.  1784;  Reg.  Lib.  B.  1784,  folio  10;  LeotU  v.  LdUn^,  Beamea,  on 
Coats,  358. 
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LUFKIN  V.  NUNN. 
[1805,  July  13, 15.] 

Demise  by  a  copyholder  for  one  year,  and  at  the  end  of  that  tenn,  from  year  to 
year  for  the  term  of  thirteen  years  more,  in  all  fourteen  years,  if  the  Lord  will 
give  license ;  and  so  as  there  shall  be  no  forfeiture ;  with  the  usual  covenants 
m  a  farm  lease. 

The  license  is  a  condition  precedent ;  and,  not  being  granted,  there  is  no  lease  at 
law  ^Tther  than  from  year  to  year ;  and  there  is  no  equity  upon  the  circum- 
stance, that  the  Lord  purchased  his  tenant's  interest  with  notice  of  the  demise, 
and  an  express  exception  of  all  subsisting  leases,  or  agreements  for  leases  (a). 

By  indentures,  dated  the  28th  of  February,  1795,  Elizabeth 
Hotchkin,  tenant  for  life  of  a  copyhold  fiirm,  held  of  the  manor  of 
Great  Bromley  in  the  county  of  Essex,  demised  the  farm 
[*  171]  to  John  Lufkin,  his  *  executors,  &c. ;  to  hold  from  Mi- 
chaelmas 1794,  <^  for  and  during  the  full  end  and  term  of 
one  whole  year  from  thence  next  ensuing  and  fully  to  be  complete 
and  ended ;  and  at  the  end  of  the  said  term  of  one  year  from  year  to 
year  for  and  during  the  term  of  thirteen  years  more  in  all  fourteen 
years  if  the  lord  or  lords  lady  or  ladies  of  the  said  manor  or  manors 
of  whom  the  said  demised  premises  are  holden  will  give  license  or 
consent  and  so  as  the  same  or  any  part  thereof  shall  not  become 
forfeited  or  liable  to  be  forfeited  yielding  and  paying  therefore  yearly 
or  every  year  during  the  said  term  unto  the  said  Elizabeth  Hotchkin 
and  her  assigns  for  so  long  a  time  as  she  the  said  Elizabeth  Hotchkin 
shall  live  and  from  and  immediately  after  her  decease  unto  such 
person  or  persons  to  whom  the  next  immediate  remainder  or  rever- 
sion of  the  same  premises  shall  for  the  time  being  belong  the  yearly 
rent  or  sum  of  422. ;"  payable  half-yearly,  at  Lady-day  and  Michael- 
mas. 

The  lease  contained  a  proviso  for  re-entry  for  non-payment  of 
rent ;  or  if  the  tenant  should  assign,  &c.  without  license,  or  commit 
waste,  &c. ;  and  a  covenant  by  Lufkin  <^  during  the  said  term  "  for 
payment  of  rent,  and  repairs,  and  the  usual  covenants  for  occupation 
in  a  farm  lease ;  among  other  particulars  '^  in  the  last  year  of  this 
demise  "  to  leave  ten  or  twelve  acres  of  fallow,  and  to  permit  the 
succeeding  tenant  to  enter  and  sow  the  fallows  in  July,  &c. ;  and 
to  permit  Elizabeth  Hotchkin,  or  her  assigns,  &c.  to  enter  and  sow 
"  in  the  last  year  of  this  demise ;  "  and  Elizabeth  Hotchkin  coven- 
anted for  certain  repairs ;  to  allow  for  the  fallows  out  of  the  last 
half-year's  rent,  and  the  use  of  a  bam'  and  piece  of  ground  "  till 
Lady-day  next  after  the  expiration  of  this  demise ; "  and  that  he  the 
said  John  Lufkin,  his  executors,  &c.,  paying  the  rent  and  performing 
the  covenants,  '^  shall  and  may  peaceably  and  quietly  have, 
[*  172]     hold,  *  occupy,  possess,  and  enjoy,  all  and  singular  the 

(a)  Chambers  on  Leases,  79 ;  Con^n  on  Landlord  and  Tenant,  27 ;  Gouvemeur 
V.  TiUatson,  3  Edwards,  Rep.  348 ;  freOs  v.^Simth,  2  Edwards,  Rep.  78 ;  .ArmOrong 
v.  Carmm's  Exec  2  Dall.  317 ;  Ttofhr  v.  Muon^  9  Wheat  325. 
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above-mentioned  to  be  demised  premises  with  the  appurtenances  for 
and  during  the  term  aforesaid  without  the  let,  suit,  trouble,  denial, 
or  disturbance  of  the  said  Elizabeth  Hotchkin  or  her  assigns  or  of 
the  person  or  persons  to  whom  the  next  immediate  remainder  or 
reversion  of  the  same  premises  shall  for  the  time  being  belong,  or  of 
any  other  person  or  persons  by  her  or  their  means,  consent,  or  pro- 
curement.'' 

Lufkin  also  covenanted,  in  case  Elizabeth  Hotchkin  or  Colonel 
Buckeridge,  then  the  next  immediate  person  in  remainder  or  rever- 
sion, should  be  desirous  to  possess  all  or  any  part  of  the  premises 
demised  for  her  or  his  own  actual  occupation,  or  for  the  purpose  of 
building,  upon  twelve  months'  notice  to  surrender  all  or  any  such 
part ;  receiving  a  compensation  according  to  arbitration. 

No  license  was  obtained  from  the  Lord  of  the  Manor.  The  les- 
see entered  immediately  after  execution  of  the  lease  ;  and  continued 
in  possession  until  his  death  in  August  1801 ;  and  after  his  death 
his  executors  took  possession.  On  the  18th  of  September,  1801, 
John  Hanson,  then  and  at  the  execution  of  the  lease  Lord  of  the 
Manor  of  Great  Bromley,  contracted  with  Mrs.  Hotchkin  and  Colonel 
Buckeridge  for  the  purchase  of  this  copyhold  farm  with  other  prem- 
ises ;  and  accordingly  in  February  1802  the  premises,  comprised  in 
the  farm,  were  surrendered  to  Thomas  Nunn,  as  a  trustee  for  Han- 
son. At  the  time  of  the  purchase  a  written  contract  was  made, 
containing  an  exception  of  all  subsisting  leases  (if  any  there  were)  ; 
and  before  payment  of  the  purchase-money  and  the  surrender  of  the 
premises  an  abstract  of  the  title  was  delivered  to  Hanson's  agent ; 
in  which  the  terms  of  the  lease  to  Lufkin  were  correctly  stated ; 
and  in  a  deed  from  Mrs.  Hotchkin  and  Colonel  Buckeridge 
to  Nunn,  *  dated  the  17th  of  March,  1802,  there  is  a  cov-  [*  173] 
enant  against  incumbrances,  with  an  exception  of  rents 
and  services  to  the  lord ;  <<  and  also  of  the  several  and  respective 
subsisting  lease  or  leases  or  agreements  for  leases  under  which  the 
present  tenants  now  hold  the  same  premises  or  any  of  them." 

On  the  19th  of  March,  1802,  Hanson  served  Nunn  with  a  notice 
in  writing,  that  he,  Hanson,  would  not  grant  any  license  or  consent 
to  or  for  him  or  any  other  person  holding  within  the  manor  by  Copy 
of  Court  Roll  to  demise  or  let  to  any  person  as  under-tenant  for  any 
term  of  years ;  and  would  not  give  license  or  consent  to  the  duration 
of  any  under-tenancy  longer  than  at  will,  or  from  year  to  year  only. 
On  the  same  day  Nunn  served  the  executors  of  Lufkin  with  a  notice 
to  quit ;  and  afterwards  brought  an  ejectment ;  upon  which  the  bill 
was  filed  against  Nunn  and  Hanson ;  praying,  that  the  Plaintiff  may 
be  decreed  to  hold  and  enjoy  for  the  remainder  of  the  term :  and  an 
injunction  against  proceeding  in  the  ejectment.  No  motion  being 
made  for  an  injunction,  the  ejectment  proceeded ;  and  a  verdict  was 
found  for  the  Plaintiff,  subject  to  the  opinion  of  the  Court  upon  a 
case ;  upon  the  aigument  of  which  case  in  the  Court  of  King's  Bench 
judgment  was  given  for  the  lessor  of  the  Plaintiff  (1).     A  motion 

(1)  Doe  on  the  demise  of  Minn  v.  Lii/Xm,  4  East,  221. 
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was  then  made  for  an  injunction ;  and  on  the  28th  of  November, 
1803,  a  case  was  ordered  for  the  opinion  of  the  Court  of  Common 
Pleas  upon  the  following  questions : 

Ist,  Whether  any  ejectment  will  lie  foj  the  above  messuage  or 
tenements,  and  farm,  before  the  expiration  of  fourteen  years  from 

the  commencement  of  the  lease : 
[*  174]         *  2dly,  Whether,  if  an  ejectment  will  lie  within  that 
time,  and  the  tenant  in  possession  should  be  ousted  there- 
by, any  action  can  be  maintained  on  the  covenant  for  quiet  enjoy- 
ment. 

The  Court  of  Common  Pleas  returned  the  following  Certificate : 

^'Having  heard  Counsel  upon  this  case,  we  are  of  opinion,  1st, 
that  an  Ejectment  will  lie  for  the  above-mentioned  messuage  or  ten- 
ement, and  farm,  before  the  expiration  of  14  years  from  the  com- 
mencement of  the  lease : 

2dly,  That  if  the  tenant  in  possession  should  be  evicted  by  such 
Ejectment,  no  action  can  be  maintained  on  the  covenant  for  quiet 
enjoyment.  J.  Mansfielb. 

J.  Heath. 
6.  ROOKE. 

A.  Chambre  (1). 
The  cause  came  on  upon  the  equity  reserved. 

Mr.  Romitty  for  the  Plaintiff. 

The  Court  of  Common  Pleas  having  decided  very  clearly  against 
the  Plaintiff,  the  only  question  is,  whether  he  has  any  equity.  Such 
covenants  as  these  are  never  contained  in  a  lease  for  a  year.  It 
must  be  admitted,  this  is  not  a  lease  at  law ;  nor  a  forfeiture  of  the 

estate.  But  the  question  is,  whether  in  equity  the  person, 
[*  175]     who  executed  this  instrument,  purporting  to  be  a  *  lease, 

can  be  permitted  to  say,  it  is  void ;  and,  that  the  Plaintiff 
should  not  have  the  benefit  of  the  covenant,  entered  into  for  quiet 
enjoyment  for  fourteen  years.  It  was  the  duty  of  the  lessor  to  ob- 
tain the  license ;  who  therefore  cannot  in  equity  raise  the  objection 
for  want  of  it.  Clearly  this  license  could  be  obtained  by  the  lessor 
only ;  for  it  is  not  a  license  to  take  a  lease,  but  a  license  by  the  lord 
to  his  tenant  to  demise ;  and  there  is  no  privity  between  him  and 
any  other  person.  It  appears,  the  license  can  be  obtained ;  for  by 
the  act  of  the  lessor,  selling  to  the  lord,  the  two  characters  of  the 
person,  who  is  to  grant  the  license,  and  the  person,  to  whom  it  is 
to  be  granted,  are  united.  Suppose  the  fact  reversed ;  that,  instead 
of  the  purchase  by  the  lord  from  the  tenant,  the  tenant  had  purchas- 
ed the  manor.  She  could  not  have  withheld  the  license  she  had 
contracted  to  procure.  Suppose,  the  tenant  of  an  ecclesiastical 
lease,  ordinarily  renewed,  though  under  no  obligation,  grants  an  un- 
der lease ;  with  a  covenant  to  obtain  a  renewal,  if  he  can ;  and  in 
that  event  to  renew  to  the  under-tenant ;  and  afterwards  under  the 

(1)  New  Rep.  163. 
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act  for  redemption  of  the  land-tax  the  original  tenant  purchases  the 
estate :  he  could  not  insist  upon  the  right  the  bishop,  or  other  eccle- 
siastical person,  would  have  to  refuse  to  renew  according  to  his  con- 
tract with  the  under-tenant.  The  reason  is,  that  by  his  purchase  he 
has  altered  the  nature  of  his  contract  with  the  under-tenant ;  the 
effect  of  which  is  a  tacit  undertaking  not  to  give  an  interest  to  the 
person,  to  whom  the  application  for  the  lease  is  to  be  made,  to  refuse 
it.  So  in  this  case,  the  lord  purchasing  a  copyhold  tenement,  or  the 
tenant  purchasing  the  manor,  the  nature  of  the  contract  is  quite  al- 
tered. The  lord,  if  he  had  not  an  interest,  inducing  him  to  grant 
the  license,  at  least  had  no  interest  to  withhold  it ;  and  it  was  con- 
trary to  equity,  that  his  lessee,  having  entered  into  this 
contract,  should  give  *  him  an  interest  to  refuse  it.  Sup-  [*  176] 
pose  a  devise  to  A. ;  provided  he  marries  with  the  consent 
of  B. ;  and,  if  he  should  not  so  marry  in  a  certain  time,  to  C.  If  B., 
a  mere  trustee,  to  exercise  that  discretion  for  no  pecuniary  motive, 
or  motive  of  interest  whatsoever  to  himself,  should  purchase  the  con- 
tingent interest  of  C. ;  this  Court  would  hold,  that  by  what  he  had 
done  he  had  made  it  impossible  to  withhold  his  consent ;  having  put 
himself  in  a  situation,  in  which  he  had  an  interest  to  withhold  it. 
So,  the  Lord,  having  originally  no  interest  to  withhold  his  license, 
has  by  this  purchase  acquired  a* pecuniary  interest  in  withholding  it; 
which  he  cannot  do.  The  ground,  stated  by  the  Lord  Chief  Justice 
of  the  Common  Pleas  against  the  Plaintiff,  is,  this  is  a  lease ;  or  it  is 
nothing.  But  there  are  many  cases,  in  which  equity  will  give  effect 
to  an  instrument,  defective  at  law ;  and  upon  the  same  principle  this 
in  equity  will  be  considered  as  a  lease :  the  intention  being,  that  the 
lessee  should  enjoy  for  fourteen  years ;  and  under  the  circumstances 
no  advantage  can  be  taken  of  the  lord's  withholding  his  license. 

Mr.  Hottist,  Mr.  Chimwood,  and  Mr.  Bosanquet,  for  the  Defend- 
ant.— ^Under  the  circumstances  of  this  case  there  is  no  equity.  The 
tenant,  contracting  with  this  Plaintiff,  was  the  person  to  obtain  the 
license,  and  even  that  license,  after  the  expiration  of  the  year,  could 
not  make  it  good.  Mrs.  Hotchkin,  omitting  to  obtain  the  license 
within  the  time,  could  not  insist,  that  the  person  with  whom  she 
contracted,  was  bound.  It  is  inaccurate  to  say,  the  lease  was  void  : 
it  is  determined.  It  was  a  good  lease  for  one  year ;  with  a  chance, 
that  it  might  be  enlarged  to  a  lease  for  fourteen  years.  The  lord 
was  not  bound  to  grant  his  license :  nor  was  it  for  his  interest  to  be 
bound  up  at  that  rent  and  fine  for  fourteen  years.  If  the 
case  had  been  reversed,  *  and  the  copyhold  tenant  had  [*  177] 
purchased  the  manor,  that  would  not  have  made  a  differ- 
ence ;  the  lease  would  have  been  gone ;  and  the  Plaintiff  would 
have  been  tenant  at  will  merely.  The  case  put  of  a  church  lease 
supposes  an  actual  contract  to  renew,  if  the  original  lease  should  be 
renewed.  The  '^  term  aforesaid,"  in  the  covenant  for  quiet  enjoy- 
ment, means  the  term  of  one  year,  with  the  farther  conditional  term ; 
which  is  gone ;  the  license  not  being  granted.  If  the  effect  of  this 
covenant  is  to  keep  the  tenant  in  possession,  against  the  will  of  the 
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lord,  the  tenant  will  obtain  that,  which  could  not  be  done  directly ; 
and  the  attempt  to  do  which  would  produce  a  forfeiture. 

The  grant  of  the  licenge  is  a  condition  precedent.  If  the  condi- 
tional interest  did  not  vest  at  the  end  of  one  year,  at  what  period  is 
it  to  take  place  ?  Can  it  be  set  up  at  any  time  during  the  period  of 
thirteen  years  ?  The  purchase  by  the  lord  was  long  after  the  expi- 
ration of  the  year. 

Mr.  RomiUyy  in  reply. — ^The  construction,  that  this  was  to  be  a 
lease  for  one  year  in  all  events,  or  for  fourteen  years  in  all  events, 
cannot  be  maintained.  It  is  a  lease  for  one  year ;  with  a  coven- 
ant to  make  a  similar  lease  every  year,  until  the  lord  shall  grant 
his  consent  for  the  rest  of  the  period  of  fourteen  years.  The 
event  therefore  was  not,  as  is  supposed,  to  be  determined  at  the 
end  of  the  first  year ;  and  from  these  covenants  it  is  clear,  that 
could  not  be  the  intention ;  for  instance,  the  covenant,  that  upon 
twelve  months'  notice  the  lessee  shall  give  up  part  of  the  prem- 
ises for  the  purpose  of  building :  an  absolute,  not  a  conditional, 
covenant.  The  same  rent  could  not  be  reserved  upon  a  lease  for 
fourteen  years  and  upon  a  precarious  tenure,  providing  for 
[*  178]  two  such  different  events.  The  construction  of  the  *  Court 
of  Common  Pl^as  is  difficult.  There  is  no  doubt  of  the 
intention,  that  the  tenants  should  hold  for  fourteen  years.  The 
principle  of  the  case  upon  the  Church  lease,  that  the  original  lessee 
had  virtually  undertaken  not  to  give  his  lessor  an  interest  to  refuse 
his  consent,  which  interest  he  had  not  before,  applies  precisely  :  the 
lord  by  this  purchase  acquiring  such  an  interest  which  he  had  not 
before.  So,  in  the  case  of  marriage  with  consent.  If  the  lord  said, 
he  would  give  his  consent,  if  Mrs.  Hotchkin  would  apply :  would 
not  this  Court  compel  her  to  make  the  application. 

The  Lord  Chancellor  [Eldon]. — ^I  think  there  is  not  equity 
enough  to  sustain  this  bill. 

(1)  The  Lord  Chancellor  [Eldon]  said,  he  had  seen  the  report 
of  the  case  in  the  Court  of  Common  Pleas ;  from  which  it  appeared, 
that  the  topics,  for  which  the  case  was  sent  to  that  Court,  were  not 
touched  upon :  but  his  Lordship  added,  that  he  had  conversed  with 
the  Judges  ;  and  their  opinion  was  the  same  as  if  those  topics  had 
been  gone  into  ;  that  it  was  an  absolute  contract  between  landlord 
and  tenant ;  that,  being  a  lease,  it  cannot  be  looked  upon  otherwise 
than  as  a  lease  ;  and  under  that  the  tenant  having  no  right,  the  cmi- 
sequence  is,  the  bill  must  be  dismissed. 

The  Bill  was  dismissed.         

The  construction  of  the  actual  covenants  of  a  lease  must  be  the  same  in  equity 
as  at  law:  Eaton  v.  Ljfon,  3  Yes.  692;  Jggtddm  v.  JIfay,  9  Yes.  339. 

(1)  Ex  Bdaiume. 
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HANCOX  9.  ABBEY. 

[RoLL8^1805,  July  l(k] 

Detisv,  in  tiUBt  to  sell  and  pay  off  a  mortgage ;  and  to  raise  another  sum ;  which 
the  testator  gave  to  hk  daughters.  Ttie  personal  estate,  though  bequeathed 
after  payment  of  debts  and  legacies,  exempted  from  the  payment  of  thoee  two 
sums,  without  express  words,  upon  the  plain  intention  (a). 

To  exonerate  the  personal  estate  from  the  testator's  debt  by  mortgage  either  ex- 
press words  or  a  plain  intention  must  be  found,  [p.  186.] 

A  Devise  to  sell  for  payment  of  all  debts  wUl  not  exonezate  the  personal  estate  (6). 

William  Hancox  by  his  Will  gave  and  devised  to  his  wife,  and 
to  Henry  Sexton,  all  his  manors,  messuages,  lands,  &c,  as  well  free- 
hold  as  copyhold,  in  the  counties  of  Middlesex  and  Buckingham,  or 
elsewhere  in  England  ;  upon  trust  as  soon  as  conveniently  might  be 
after  his  decease  to  sell  and  dispose  of  so  much  and  such  part  only 
of  his  said  manors,  &c.  except  the  copyhold  premises  at  Slough,  in 
his  own  occupation,  as  would  be  sufficient  for  the  purposes  after- 
mentioned  ;  and  to  apply  the  money  in  manner  following :  that  is 
to  say,  that  they  shall  and  do  thereout  in  the  first  place  pay  off  and 
dischaige  the  sum  of  3000/.  due  on  mortgage  of  his  freehold  estate 
at  Hanwell,  and  interest;  and  in  the  next  fdace  raise  the  sum  of 
2000/L ;  which  he  gave  and  bequeathed  to  his  two  daughters  Mary 
and  Elizabeth  Hancox,  equally,  to  be  paid  at  their  jespective  ages  of 
twenty-one  or  marriage :  with  directions,  that  as  soon  as  the  said 
sum  of  2000/.  shall  be  raised,  it  shall  be  invested  in  stock,  and  the 
dividends  applied  for  maintenance ;  and  for  survivorship ;  and  upon 
farther  trust,  that  his  wife  should,  after  such  sale  or  sales  and  appli- 
cation of  the  purchase-money  for  the  purposes  aforesaid,  take  the 
rents  and  profits  of  the  residue  of  his  said  estates,  as  should  be  lefl 
unsold,  for  her  separate  use  ;  and  after  her  decease  he  devised  all 
the  residue  of  his  said^  estates,  as  should  be  left  unsold,  as  aforesaid, 
to  his  two  daughters,  and  their  respective  heirs  and  assigns,  as  ten- 
ants in  common  ;  with  a  direction,  that  his  wife  and  children  shall, 
during  their  respective  lives,  live  in  the  copyhold  estate  at  Slough ; 
and  that  they  or  any  of  their  descendants  shdl  not  sell  that  estate,  out 
of  respect  to  his  own  memory  and  his  father's ;  and  that  it 
diall  *  continue  in  the  possession  of  some  of  the  branches  [*  180] 
of  his  family,  as  long  as  any  shall  exist ;  and  fron^  and  af- 
ter the  decease  of  his  wife,  he  gave  and  bequeathed  to  William 

{a)  Hme$  v.  l^penU,  2  Dev.  &  Bat.  Eq.  101 ;  Warn  ▼.  HulingUm^  3  My.  & 
Keen,  495 ;  Grants  v.  GravtSy  8  Sim.  43 ;  CraUan  v.  CMUm^  3  Beav.  1. 

(6)  A  mere  direction  to  pay  debts  and  legacies  does  not  create  a  charge  on  the 
real  estate.    Luplon  v.  Lupion.  2  John.  Ch.  Rep.  634. 

Authority  given  by  will  to  an  executor,  to  sell  the  real  estate  to  pay  debts,  ex- 
tends to  the  payment  of  debts  due  from  the  testator  in  the  character  of  surety. 
Bay  V.  Raddiff,  6  John.  Ch.  Rep.  30a 

A  devise  for  the  payment  of  just  debts,  does  not  revive  a  debt  barred  by  the 
statute  of  limitations,  or  discharged  by  a  certificate  of  a  bankrupt  or  insolvent 
RoomveU  v.  Mvic,  6  John.  Ch.  Rep.  293. 
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Dean,  in  case  he  should  be  then  living,  the  yearly  sum  of  20/.,  paya- 
ble quarterly,  for  his  life,  and  to  be  charged  and  chargeable  on  such 
of  his  said  freehold  and  copyhold  estates  as  he  had  given  and  devised 
to  his  daughters  after  the  decease  of  his  wife ;  which  annuity  he 
revoked  by  a  codicil ;  giving  Dean  in  lieu  of  it  the  sum  of  lOOL,  to 
be  paid  within  six  months  from  the  time  he  should  quit  the  service 
of  his  wife ;  and  he  gave  and  bequeathed  to  all  his  other  servants  as 
should  be  living  with  him  at  his  decease,  the  sum  of  52.  each,  to  buy 
mourning.     He  then  proceeded  thus : 

'<  And  as  to,  for,  and  concerning  all  the  rest  and  residue  of  my 
goods,  chattels,  ready  money,  debts,  and  securities  for  money,  house- 
hold goods,  stocks,  and  all  other  my  personal  estate  whatsoever,  and 
wheresoever,  and  of  what  nature,  kind,  or  quality,  soever  the  same 
may  be,  and  which  I  shall  be  any  ways  possessed  of,  interested  in,  or 
entitled  to,  at  the  time  of  my  decease,  and  not  otherwise  by  this  my 
Will  given  and  disposed  of,  as  aforesaid,  (after  payment  of  all  my 
just  debts,  legacies,  and  funeral  expenses),  I  give  and  bequeath  the 
same  and  every  part  thereof  unto  my  said  wife,  her  executors,  ad- 
ministrators, and  assigns,  to  and  for  her  and  their  own  use  and  ben- 
efit absolutely." 

The  testator  then  appointed  his  wife  and  Sexton  guardians  and 
executors ;  giving  Sexton  202.  for  his  trouble,  and  a  ring. 

After  the  death  of  the  testator  his  widow  married  Edward  Abbey. 
The  Bill  was  filed  on  behalf  of  the  infant  daughters ;  and 
[*  181]  the  Decree  directed  the  usual  •accounts.  The  Master's 
Report  chaiged  the  Defendants  Abbey  and  his  wife,  who 
alone  acted,  with  3370/.  Ss,  4  l-2e{.  in  respect  of  the  personal  estate, 
received  beyond  their  payments.  They  had  paid  the  debts  and 
legacies ;  and  had  sold  part  of  the  real  estate ;  and  out  of  the 
produce  of  that  sale  paid  the  mortgage  of  3000/. :  but  the  2000/. 
had  not  been  raised.  The  cause  coming  on  for  farther  directions, 
the  question  was,  whether  the  personal  estate  was  exempt  from  the 
payment  of  those  sums. 

Mr.  RomiUy  and  Mr.  Leach,  for  the  Plaintiffs. 

The  question  is,  whether  the  mortgage  debt  and  the  legacy  of 
2000/.  are  to  be  paid  out  of  the  personal  estate  of  the  testator  ;  or, 
whether  the  personal  estate  is  exempt.  It  is  now  settled,  that,  where 
there  is  a  devise  or  charge  upon  an  estate  for  debts  and  legacies,  and 
afterwards  a  bequest  of  the  residuary  personal  estate,  yet  the  person- 
al estate  shall  be  subject  to  the  debts  and  legacies ;  unless  the  inten- 
tion, that  it  shall  be  exempt,  is  clearly  shown.  By  this  Will  the  re- 
siduary personal  estate  is  given  expressly  subject  to  the  payment  of 
debts,  legacies,  and  funeral  expenses.  No  case  has  gone  to  the  ex- 
tent of  exempting  the  personal  estate  under  such  circumstances.  In 
Tait  V.  Lord  Northwick  (1)  the  direction  to  sell  the  real  estate  was 
for  the  purpose  of  paying  all  debts  by  mortgage,  specialty,  simple 
contract,  or  otherwise :  yet  that  estate  was  held  only  an  auxiliary 

(1)  jSn(e,vol.iv.616. 
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fuDd.  So  in  Burton  v.  KnowUan  (1)  it  was  not  argued,  that,  be- 
cause the  real  estate  was  directed  to  be  sold  for  the  payment  of 
mortgages  and  other  debts,  the  personal  estate  was  exempt.  Under 
a  devise,  subject  to  a  mortgage,  which  is  not  in  effect  dif- 
ferent from  a  devise,  in  the  first  *  instance  to  pay  the  mort-  [*  182] 
gage,  the  devise  would  be  entitled  to  have  it  discharged 
first  out  of  the  personal  estate. 

Then,  as  to  the  legacy,  in  the  case  of  The  Duke  of  Ancaster  y. 
Mayer  (2)  the  estate  was  subject  to  all  legacies.  Can  the  circum- 
stance, that  this  is  a  single  legacy,  make  a  difference  ?  The  argu- 
ment upon  that  must  be,  that  the  estate  is  subjected  expressly  to  this 
charge ;  and  was  intened  to  be  taken  cum  onere,  as  a  specific  charge, 
taking  away  the  value  of  that  legacy.  That  argument  was  attempt- 
ed in  Rolford  v.  Wood  (3)  without  success  ;  and  the  specific  fund 
was  held  to  be  liable  only,  if  the  general  personal  estate  should  not 
be  sufficient.  There  is  no  doubt,  that  a  general  bequest  of  the 
personal  estate  is  not  sufficient ;  especially  if  the  trustees  of  the  real 
estate  and  the  executors  are  the  same  persons ;  in  which  case  the 
inference,  that  the  real  estate  was  intended  to  be  an  auxiliary  fund, 
is  much  stronger ;  and  that  circumstance  occurs  in  this  case.  The 
personal  estate  is  by  this  Will  given  after  payment  of  all  debts  and 
l^acies.  If  the  former  part  of  the  Will  shows  an  intention  to  ex- 
empt the  personal  estate,  the  latter  part  shows  an  intention  to  charge 
it ;  and  that,  if  there  is  a  doubt,  must  upon  the  common  rule  prevail. 

Mr.  Alexander  and  Mr.  Lewis,  for  the  Defendants. 

The  authorities  cited  are  cases  of  general  legacy,  and  a  specific 
provision  for  it.  But  this  is  not  a  general  legacy  ;  and  nothing  is 
given  to  the  legatee  but  the  sum  of  2000/.,  to  be  raised  out  of  the 
real  estate.  In  fVibon  v.  Lord  Bath  (4)  there  was  a 
charge  upon  an  estate,  made  by  *  General  rulteney  in  fa-  [*  183] 
vor  of  the  Plaintiff,  for  his  services ;  with  a  covenant  to 
pay  the  money  ;  and  Lord  Kenyon  held,  that  it  was  a  charge ;  and 
the  personal  estate  was  not  first  liable  under  the  covenant.  So  in 
this  case  nothing  is  given  but  a  sum  of  money  to  be  raised  out  of  the 
real  estate.  Holford  v.  Wood  (5)  is  a  case  of  a  very  different  des-* 
cription :  a  subsidiary  disposition,  and  a  distinct  bequest  of  legacies. 
All  the  pecuniary  legacies  were  connected  with  others,  which,  being 
specific,  could  not  by  possibility  come  out  of  that  fund ;  upon  which 
ground  it  was  held  clearly  subsidiary. 

Next,  as  to  the  mortgage,  many  cases  upon  this  point  have  been 
determined,  certainly  upon  very  small  circumstances :  but  since  the 
case  of  The  Dvke  ofAncaster  v.  Mayer  (6)  the  rule  has  been  un- 

(1)  Anitj  vol.  ill  107;  see  the  note,  106. 

(2)  1  Bro.  C.  C.  154. 

(3)  ^fe,  vol.  iv.  76. 

(4)  At  the  Rolls,  before  Lord  Kenyon.  Cited  ante,  vol.  iv.  82,  in  Holford  v. 
FVood, 

(5)  wffrfe,  vol.  iv.  76. 

(6)  1  Bro.  C:  C.  454. 
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derstood  to  be,  that  the  personal  estate  is  primd  facie  the  fund  for 
the  debts ;  and,  to  exempt  it,  either  express  words  or  declaration 
plain  are  necessary.  What  is  that  declaration  plain,  is  still  a  ques- 
tion. The  opinion  of  the  Lords  Commissioners  was,  that  it  appear- 
ed upon  the  Will  in  that  case :  but  Lord  Thurlow's  opinion  was 
different ;  and  the  perscmal  estate  was  held  liable  in  the  first  place. 
One  circumstance  occurs  in  this  case,  that  was  relied  upon  in  Staph- 
ton  y.  Colvik  (1)  ;  that  one  of  the  persons,  to  raise  this  fund  out  of 
the  real  estate,  is  the  executrix,  to  whom  the  personal  estate  is  given. 
In  Hdk  V.  Cox  (2)  there  was  a  direction  in  the  Will,  that  one  debt 
by  mortgage  and  all  other  the  testator's  just  debts  and  funeral  ex- 
penses should  be  paid  out  of  his  personal  estate  ;  and  afterwards  he 
devised  other  estates,  in  mortgage,  upon  trust  to  sell ;  and,  after  pay- 
ment of  the  money  due  on  the  mortgage,  for  his  daughter  and  her 

children  ;  with  power  to  the  trustees  to  continue  the  e»- 
[*184]     tates  in  mortgage.    It  was  *  unnecessary  to  mention  the 

first  mortgage.  Lord  Thurlow's  opinion  was  clear,  that, 
if  the  lapse  had  not  occurred,  the  personal  estate  would  have  been 
exempted  from  the  latter  mortgage  ;  upon  the  ground,  that  the  in- 
tention was  not  to  give  the  devisees  any  thing  but  what  should  re- 
main, after  a  sum,  sufficient  to  answer  the  mortgage  debt,  should  have 
been  raised.  So,  in  this  instance,  a  clear  intention  appears,  that  the 
devisees  shall  take  only  what  remains  after  the  application  of  so 
much  as  will  satisfy  these  sums.  There  is  a  clear  distinction  between 
an  anxious  provision  for  one  particular  debt,  and  a  general  provi- 
sion for  all  the  debts.  The  latter  case  is  much  more  favorable  to  the 
argument,  that  a  subsidiary  charge  only  is  intended.  In  WeN>  v. 
Jones  (3)  the  personal  estate  was  exempted  upon  the  evident  inten- 
tion, without  express  words. 

Mr.  RomiUy,  in  reply. — ^This  is  always  a  question  of  intention ; 
of  which  a  very  strong  and  clear  indication  is  required  ;  the  person- 
al estate  being  the  fund,  which,  if  no  other  is  substituted,  must  be 
applied.  As  between  the  testator  and  his  creditors  nothing  can  ex- 
empt that  fund.  The  cases  have  gone  very  much  upon  the  circum- 
stances;  and  by  this  Will,  the  personal  estate  is  given  after  payment 
of  all  his  debts.  If  the  intention  is  doubtful,  if  contradiction  appears 
in  the  Will,  the  personal  estate  cannot  be  exempt.  Hak  v.  Cox  (4) 
certainly  bears  a  strong  resemblance  to  this  case :  but  the  point  was 
not  decided  by  Lord  Thurlow  ;  and  what  he  is  represented  to  have 
said  in  the  judgment  is  inconsistent  with  the  rule,  established  in  The 

Duke  of  Ancaster  v.  Mayer  (5),  and  other  cases.  The 
[*  185]     point  as  to  the  legacy  is  not  so  strong  as  upon  the  *debt 

certainly.  But  this  case  has  a  strong  circumstance,  that 
was  not  in  Holford  v.  Wood  (6).     It  is  expressed  in  this  Will,  that 

(1)  For.  208. 
(2  3  Bro.  C.  C.  322. 
(3)  2  Bro.  C.  C.  60. 
4)  3  Bro.  C.  C.  322. 

(5)  1  Bro,  C.  C.  454. 

(6)  Ante,  vol.  iv.  7a 
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the  penonal  estate  siiftll  be  the  fund  for  all  the  legades,  given  by  the 
Will ;  and  this  is  a  legacy  given  by  the  Will,  which  makes  it  unne- 
cessary to  consider,  whether  it  is  a  general  legacy  ;  and  the  personal 
estate  therefore  the  fund  for  payment  of  it. 

The  Master  of  the  Rolls  [Sir  Williak  Grant]. — Who  do 
you  say  is  to  have  the  benefit  of  this  exoneration  ? 

Reply. — ^The  devisees  of  the  real  estate ;  who  happen  to  be  the 
heirs  at  law. 

The  Master  or  the  Rolls. — ^As  to  the  legacy  of  2000Z.,  I  can- 
not consider  it  as  a  general  legacy  :  nor  conceive  the  personal  es- 
tate in  any  degree  charged  with  it ;  for  that  sum  is  given  only  as 
a  part  of  the  produce  of  the  real  estate.  The  real  estate  is  de- 
vised upon  trust  to  be  sold ;  and  an  application  of  the  money  is 
directed,  in  the  first  place,  to  pay  the  mortgage  of  30002. ;  and 
then,  in  the  next  place,  the  trustees  are  directed  thereout,  that 
is,  out  of  the  money  produced  by  the  sale,  to  raise  the  sum  of 
20002. ;  which  he  gives  and  bequeaths  to  his  two  daughters.  That 
means,  not,  as  it  is  contended  for  the  Plaintiffs,  a  sum  of  20002. 
in  gross,  but  a  sum  of  20002.,  as  part  of  the  produce  of  the  real  es- 
tate. The  daughters  therefore  cannot  claim  it  in  any  other  shape 
than  as  part  of  the  produce  of  the  real  estate.  In  the  subsequent 
directions,  relative  to  that  legacy,  the  testator  considers  it  as  raised 
out  of  the  real  estate ;  and  several  directions  are  given  as 
to  the  payment  of  the  *  interest  and  the  capital ;  none  of  [*  186] 
which  are  applicable  to  a  sum  of  20002.,  generally ;  but 
all  to  the  sum  of  20002.,  with  all  the  circumstances  previoudy  stated  ; 
namely,  a  sum,  arising  in  consequence  of  the  sale  of  real  estate,  and 
produced  by  that  sale. 

As  to  the  mortgage  debt,  that  is  a  question  of  much  more  diffi- 
culty. The  general  rule  is  now  perfectly  established ;  that,  in  order 
to  exonerate  the  personal  estate,  you  must  find  eith^  ez|»ess  words, 
cf  a  plain  intention.  I  observed  in  a  late  case  (1)  that  it  might 
have  been  better,  if  what  1  understood  to  have  been  the  old  rule  had 
been  adhered  to ;  that  nothing  but  express  words  should  operate  the 
exoneration  of  the  proper  fund.  But  it  is  too  late  now  to  contend, 
that  the  personal  estate  may  not  be  exonerated  by  other  means. 
The  intention  may  be  found,  not  merely  in  the  mode,  in  which  the 
personal  estate  is  given,  but  also  in  the  mode,  in  which  the  real  es- 
tate is  given,  or  the  application  directed  to  the  payment  of  that  debt ; 
for  the  real  estate  may  be  so  Appropriated  to  the  payment  of  the  debt 
as  to  show  a  clear  intention,  that  it  shall  not  be  a  burthen  upon  any 
other  fund ;  though  an  intention  to  exonerate  the  personal  estate  is 
not  in  any  other  way  expressed.  This  case  comes  as  near  to  that  as 
possible ;  namely,  a  declaration  of  intention,  that  the  real  estate  shall 
be  exclusively  burthened  with  this  debt.  It  is  true,  as  has  been  ob- 
served for  the  Plaintiff,  that  a  devise  to  sell  for  payment  of  all  debts 
shall  not  exonerate  the  personal  estate.    That  shows  nothing  more 

(1)  ,anU^  WtOmm  V.  Brickmodj  vol.  ix.  447.    Bee  page  453,  and  the  note,  454. 
VOL.  XI.  9 
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than  an  intention,  that  all  the  debts  shall  be  paid  ;  and  the  real  es- 
tate, if  that  is  necessary,  shall  be  applied.  But  a  direction  to  apply 
a  particular  portion  of  the  real  estate  for  the  payment  of  one  partic- 
ular debt  affords  a  very  different  inference.  Why  should 
[*  187]  *  the  testator  direct  exclusively  a  particular  debt  to  be  paid 
out  of  his  real  estate  ?  It  is  not  generally  from  an  apprehen- 
sion, that  the  personal  estate  may  not  be  sufficient  for  all  the  debts  ; 
for  no  precaution  is  taken,  except  for  this  particular  debt ;  and  this 
debt  was  already  a  charge  upon  the  real  estate.  Therefore  for  the 
security  of  the  debt  there  was  no  reason  to  direct  the  sale.  It  is  no 
additional  security  to  the  mortgagee.  For  what  purpose  then  could 
he  so  specially  direct  a  portion  of  the  real  estate  to  be  sold,  and  the 
produce  applied  to  that  particular  debt ;  if  he  intended  that  debt  to 
stand  just  in  the  same  predicament  as  any  other  debt ;  except  only, 
that  it  was  to  be  charged  upon  the  real  estate  ;  as  it  already  was  ? 
Putting  that  aside,  nothing  is  done  by  all  this  particularity  of  ex- 
pression ;  for  then  this  debt  stands  upon  the  same  footing  as  all 
other  debts. 

The  difficulty,  stated  by  Lord  Thurlow  in  Hak  v.  Cox  (1),  oc- 
curs in  this  case :  who  is  to  have  the  benefit  of  this  exoneration  ? 
How  can  the  devisee  make  claim  to  more  than  is  given  to  him  ? 
Here  the  wife  happens  to  be  the  devisee  for  life  of  the  real  estate  ; 
and  has  the  whole  personal  estate  bequeathed  to  her ;  and  after  her 
estate  for  life  the  remainder  of  the  real  estate  is  devised  to  the 
daughters  ;  who  are  co-heiresses  at  law.  But,  suppose  it  devised  to 
a  perfect  stranger.  When  a  devise  is  made,  after  such  sale  or  sales, 
and  payment  of  the  purchase-money  to  the  purposes  aforesaid,  of 
the  residue  of  the  estate,  how  can  the  devisee  claim  the  whole  of  the 
estate  ;  and  say,  he  is  to  take  without  any  sale,  before  any  of  those 
purposes  are  answered ;  and  not  the  residue  after  the  sale,  and  after 
those  purposes  are  answered  ;  but,  that  he  is  entitled  to  the  entirety  ? 
That  is  not  what  is  given  to  him ;  which  is  the  estate, 
[*  188]  minu8  the  mortgage  *  or  legacy.  Where  an  estate  is 
given,  subject  to  a  mortgage,  it  is  truly  said,  that  does 
throw  the  burthen  upon  the  devisee.  But  that  is  from  the  construe^ 
tion  the  Court  puts  upon  those  words  ;  that  the  testator  means  noth- 
ing more  than  the  law  provides  ;  that  the  mortgage  shall  continue  a 
burthen  upon  the  real  estate.  Then  the  testator  according  to  that 
construction  has  not  said,  the  devisee  shall  not  have  the  estate  after 
the  mortgage  paid  out  of  it.  But  in  this  Will  he  has  said  expressly, 
that  the  devisee  shall  take  nothing  but  the  residue,  after  the  mort- 
gage deducted  and  paid.  It  would  be  very  strong  then  for  me  to 
say,  he  shall  have  the  whole,  and  not  the  residue,  after  the  mortgage 
deducted ;  which  will  be  the  effect. 

Then  Lord  Thurlow  asks,  is  the  heir  to  take  the  benefit  ?  Could 
the  intention  be  to  make  this  circuitous  devise  in  &vor  of  the  heir  ; 
with  the  object,  that  so  much  shall  be  undisposed  of?     Is  that  a 

(1)  3  Bio.  C.  C.  3aSL 
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probable  intention  ?  Lord  Thurlow  thought,  it  was  not.  This  diffi- 
culty was  very  likely  to  strike  his  Lordship  ;  and  it  is  most  probable, 
that  suggestion  was  thrown  out  by  him.  It  obviously  presents  itself. 
He  was  not  called  upon  to  give  an  express  decision  upon  the  point : 
but  he  expresses  a  strong  opinion  ;  and  Lord  Thurlow  is  the  Judge 
who  determined  TAc  Duke  of  Ancasier  v.  Mayer  (1)  ;  and  was  ex- 
tremely unwilling  to  exonerate  the  personal  estate  without  a  strong 
indication  of  the  intention.  • 

The  intention  in  this  Will  is  very  strongly  manifested  by  the  man- 
ner, in  which  this  devise  is  made.  Then  is  that  intention  rebutted 
by  the  mode,  in  which  the  personal  estate  is  given  ;  it  is  true,  after 
payment  of  all  just  debts  and  legacies  ?  But  if  I  put  the 
true  construction  •upon  the  preceding  part,  and  if  the  in-  [*  189] 
tention  was  exclusively  to  appropriate  the  real  estate  to 
that  particular  debt,  this  part  of  the  Will  must  be  construed  so  as  to 
make  it  consistent  with  what  was  already  done.  This  is  not  a  case 
of  direct  and  utter  repugnance  ;  so  as  to  compel  an  election,  which 
part  shall  stand :  but,  if  the  construction  upon  the  first  part  is  sound, 
it  may  be  said  in  fair  reasoning,  he  means  by  the  latter  part  to  sub- 
ject his  personal  estate  to  all  such  debts  only,  as  he  has  not  already 
provided  for  by  subjecting  the  real  estate  exclusively  to  them  ;  for 
those  debts  are  put  out  of  the  question ;  as  if  they  did  not  exist ; 
being  already  amply  provided  for.  Therefore  afterwards  he  provides 
only  for  all  other  debts.  The  very  same  expression  occurs  in  Hale 
V.  Cox  (2),  only  in  a  different  part  of  the  Will.  It  does  not  appear 
to  have  struck  Lord  Thurlow,  that  this  provision,  in  the  preceding 
part  of  the  Will,  made  much  difference  as  to  the  construction  upon 
the  clause,  providing  for  the  particular  debt ;  and  the  distinction, 
whether  the  direction  to  pay  all  the  debts  out  of  the  personal  estate 
is  in  the  beginning  or  end  of  the  Will,  is  too  slight.  It  might  be 
material,  if  there  was  a  direct  and  utter  repugnance  ;  that  could  not 
by  construction  be  reconciled :  not,  where  it  is  easy  by  construction 
to  reconcile  any  apparent  repugnance.  If  the  Will  shows  a  clear 
and  manifest  intention,  that  this  mortgage  shall  be  a  burthen  upon 
the  real  estate,  it  amounts  to  this ;  that  it  shall  not  be  considered  a 
debt  of  this  testator's  as  to  his  personal  estate.  A  mortgage  upon  a 
man's  estate,  not  of  his  contracting,  is  not  considered  his  debt,  pay- 
able primarily  out  of  his  personal  estate.  On  the  other  hand,  a  man 
may  make  a  mortgage  debt,  of  his  own  contracting,  to  be  consid- 
ered payable  primarily  out  of  his  real  estate ;  and  then  there  is  noth- 
ing unreasonable  in  considering  it  with  reference  to  that 
•  provision  as  to  be  satisfied  out  of  his  real  estate,  and  not  [•  190] 
as  to  his  personal  estate,  a  debt  in  any  respect.  If  I  am 
right  in  my  construction  upon  the  first  clause,  there  is  no  necessity 
to  give  an  opinion  upon  the  generality  of  expression  in  the  subse- 
quent clause. 

(1)  1  Bro.  C.  C.  454. 
(2)3BraC.C.3S3. 
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This  is  my  impression  upon  this  case.  But  I  givo  this  opinion  not ' 
without  doubt  and  hesitation,  on  account  of  the  strong  expressions 
of  Judges  in  former  cases.  It  is  impossible  to  say,  it  iis  so  clear, 
that  no  doubt  can  be  entertained  upon  it.  If  that  sort  of  case  is 
required,  certainly  it  does  not  exist  here,  for  the  direction  for  pay- 
ment of  all  debts  and  legacies  out  of  the  personal  estate  does  raise 
an  ambiguity,  to  get  rid  of  which  you  are  driven  to  construction. 
But  the  other  difficulty^  that  of  disposing  of  the  real  estate  consist- 
ently with  the  intention,  if  it  is  to  be  exonerated  by  the  personal 
estate,  is  greater ;  for  in  that  way  more  must  be  given  than  the  de- 
visees were  intended  to  take  :  or  I  must  go  much  fiuther ;  and  con- 
sider a  great  portion  of  this  real  estate  as  undisposed  of;  and  clearly 
the  testator  died  under  the  persuasion  that  he  had  disposed  of  the 
whole  ;  and,  that  the  co-heiresses  were  to  take  in  no  other  character 
than  that  of  devisees. 

The  Decree  declared  the  personal  estate  to  be  exempt ;  and,  the 
3000/.  having  been  raised,  directed  the  2000/.  to  be  raised  by  sale 
of  a  sufficient  port  of  the  real  estate. 

As  to  the  exonerttion  of  a  teatator's  penonal  estate  fiom  the  burdens  to  which 
(without  some  special  exemption  expressed,  or  clearlv  to  be  inferred  as  the  inten- 
tion), it  is  primarily  liable,  see,  ante,  note  1  to  JBidnty  v.  Couaamahar,  1  V.  436 ; 
notes  2, 3, 4,  to  HamilUm  v.  Worky,  2  V.  62;  and  note  3  to  Brummd  v.  PrMero, 
3V.111. 


[*  191]         ATTORNEY  GENERAL  v.  BLACK. 

[1805,  July  17.] 

Petition  to  the  Lord  Chancellor,  as  Visitor  in  right  of  the  Crown  of  the  Free 
School  of  Woodbridge :  two  persons  having  been  elected  :  the  right  of  election 
being  in  the  chief  inhabitants ;  and  the  cnief  inhabitants  at  the  time  of  the 
foanoation,  and  the  heir  of  the  survivor,  not  to  be  discovered. 

Bodi  elections  declared  void ;  and  a  reference  to  the  Attorney  General  to  report, 
what  directions  or  alterations  will  be  proper  as  to  the  mode  and  right  of  elec- 
tion, and  in  the  orders,  constitutions,  ana  directions,  of  the  schoS ;  as  shall 
seem  to  liim  most  conducive  to  the  interest  of  the  objects  of  the  Charity,  and 
the  furtherance  of  the  intention  of  the  Donors. 

Bt  indentares,  dated  the  2d  of  September,  1662,  a  messuage  in 
Woodbridge,  and  lands  in  the  county  of  Suffolk  were  conveyed  to 
five  persons,  as  trustees  for  the  maintenance  of  a  free  school  in 
Woodbridge;  and  by  the  orders,  made  on*  the  foundation  of  the 
school,  a  provision  was  made,  that  the  schoolmaster  should  from  time 
to  time  be  appointed  by  Robert  Marryott,  Francis  Barwell,  and  Dor- 
othy Seckford,  three  of  the  original  feofiees,  or  their  respective  heirs 
male  for  the  time  being,  and  the  curate  of  the  church  of  Woodbridge 
for  the  time  being ;  or  three  of  them :  Marryott  or  his  heir  male  for 
the  time  being  to  be  one ;  and,  in  case  no  choice  should  be  made 
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*  within  mx  months  after  a  vacancy,  then  that  the  cumte  and  church^ 
wardens  and  six  of  the  chief  inhabitants  of  the  town  of  Wood«- 
bridge  should  within  two  months  after  such  defiiult  choose  the 
schoolmaster :  and  in  case  there  should  fail  to  be  an  heir  male  either 
of  Marryott,  Barwell,  or  Seckford,  then  for  the  first  defect  the  eldest 
ehurdiwarden  for  the  time  being  should  join  in  the  choice  from  time 
to  time,  instead  of  such  heir  male ;  and  if  there  should  fiul  to  be  an 
betr  male  of  another  of  them,  then  the  other  churchwarden  for  the 
time  being  should  join  ;  and  if  there  should  not  be  an  heir  male  of 
any  of  them,  then  from  time  to  time  upon  every  death  or  removal 
the  schoolmaster  should  be  chosen  by  the  curate,  churchwardens, 
and  six  other  of  the  chief  inhabitants  of  Woodbridge,  (for  the  time 
being). 

Marryott,  Barwell,  and  Seckford,  being  all  dead  without  an  heir 
male  to  any  of  them,  disputes  arose  as  to  naming  six  of 

*  the  chief  inhabitants,  to  join  with  the  curate  and  church-  [*  192] 
wardens  in  the  appointment  of  a  schoolmaster ;  and  upon 

the  last  vacancy  two  persons,  Black  and  Lothbury,  being  elected, 
the  information  was  filed ;  praying,  that  the  dection  of  Black  may 
be  declared  void ;  and  that  he  may  be  removed  from  the  office  of 
schoolmaster ;  and  that  the  election  and  appointment  of  Lothbury 
may  be  confirmed  ;  and,  in  case  the  Court  should  be  of  opinion,  that 
both  elections  were  unduly  made,  then  that  there  may  be  a  new 
election  :  and  that  directions  may  be  given  as  to  future  elections. 

A  petition  was  presented  to  the  Lord  Chancellor,  as  visitor ;  stat- 
ing, that  the  indenture  of  1662  did  not  provide  any  visitor ;  also 
stating,  who  were  the  heirs  ;  and  that  the  petitioners  were  unable  to 
find  out,  who  were  the  chief  inhabitants  of  Woodbridge  at  the  date 
of  the  indenture ;  or,  who  was  the  heir  of  the  survivor ;  and  that 
under  such  circumstances  it  belongs  to  the  Lord  Chancellor  to  visit 
the  school.  The  petition  therefore  prayed  a  declaration  in  respect 
of  the  hte  election  of  a  master  of  the  school,  and  directions  for  the 
.future  election. 

The  Attorney  Generalf  [Hon.  i^encer  Perceval],  and  Mr.  CuOen, 
in  support  of  the  Petition. — ^This  petition  is  presented  upon  the 
ground,  that  your  Lordship  is  the  visitor :  no  visitor  being  provided 
by  the  indenture  of  foundation.  Who  were  the  chief  inhabitants  of 
Woodbridge  at  the  date  of  this  grant  cannot  possibly  be  discovered : 
nor,  who  is  the  representative  of  the  survivor  of  the  donors.  The 
effect  therefore  is  the  same  as  a  default  of  heirs.  The  right  of  vis- 
iting is  therefore  in  the  Crown,  to  be  exercised  by  your  Lordship. 
Where  the  King  is  a  joint  founder,  his  right  of  visitmg  supersedes 
that  of  a  subject ;  and'  the  whole  visitatorial  power  is  in 

*  the  King ;  for  that  power  cannot  be  exercised  by  a  sub-  [*  193] 
ject  together  with  the  Crown. 

The  Lord  Chancellor  [Eldon]. — ^My  difficulty  is,  whether  the 
visitor  can  appoint  a  Master.  I  should  not  object  to  refer  it  to  the 
Attorney  Geneml,  who  can  take  to  his  assistance  any  one  he  pleases, 
to  consider  and  report  upon  the  appointment  of  some  proper  person 
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to  be  the  Master.  The  Master  has  hitherto  had  a  freehold  in  his^ 
office ;  and  I  doubt  very  much,  whether  the  visitor  can  appoint  him. 
It  is  clear,  the  curate  and  churchwardens,  officiating  in  some  man- 
ner with  six  of  the  chief  inhabitants,  are  the  patrons  of  the  office. 
It  is  in  their  gift :  not  in  the  gift  of  the  visitor ;  and  the  mere  cir- 
cumstance, that  they  have  made  two  elections,  that  are  both  void, 
will  not  authorize  the  visitor  himself  to  app<Hnt  the  Master ;  but 
only  authorize  him  to  call  upon  the  persons,  entitled  to  make  the 
appointment. 

The  Lord  Chanceli«or  [Eij>on]  by  the  Order,  as  visitor  of  the 
said  free  school  of  Woodbridge  in  right  of  his  Majesty,  dedaied 
both  the  elections  void ;  and  directed  the  rents  and  profits  up  to  this 
time  from  the  death  of  the  testator  to  be  paid  to  the  Defendant  Black  in 
consideration  of  his  having  done  the  duty  since  the  death  of  the  last 
schoolmaster,  upon  undertaking  to  continue  to  do  the  duty  until  a  new 
election  or  appointment  of  a  schoolmaster :  such  rents  and  profits  to 
be  paid  to  him  during  the  time  he  shall  perform  the  duty,  or  tUl  farther 
order ;  and  that  it  may  be  referred  to  the  Attorney  General  to  con- 
sider and  report,  what  directions  or  alterations  touching  the  mode 
and  right  of  election  and  appointmenrt  of  a  schoobnaster  upon  the 

present  or  any  future  vacancy  will  be  fit  and  proper  to  be 
[*  194]     *  made  ;  and  what  directions  and  alterations  are  proper  to 

be  nuuie  in  the  orders,  constitutions,  and  directions  of  the 
said  school,  as  shall  seem  to  him  most  conducive  to  the  interest  and 
benefit  of  the  objects  of  the  charity,  and  the  furtherance  of  the  in- 
tention of  the  donors  thereof. 

The  directions,  as  originally  proposed  by  the  consent  of  the  par- 
ties, expressed,  that  the  reference  should  be  to  the  Attorney  General, 
<<  or  such  indifferent  person  as  he  shall  appoint."  The  Lord  Chan- 
cellor ordered  those  words  to  be  struck  out ;  observing,  that  it  should 
appear  upon  the  face  of  the  report  to  be  the  report  of  the  Attcmiey 
General  himself;  but  that  he  might  take  to  his  assistance  any  person 
he  should  think  proper.  

Whsre  an  appointmeDt  to  the  masterthip  of  a  free-achool,  or  other  charitable 
foundation,  has  been  irregularly  made,  there  can  be  no  doubt  of  the  juriBdictibn  of 
the  Court  of  Chancery  to  vacate  such  appointment,  unless  a  special  visitor  has 
been  appointed  by  the  founder,  and  such  visitor  is  competent  to  do  complete 
justice ;  it  b^  no  means  follows,  however,  that  the  court,  when  it  sets  aside  the 
.regular  appointment,  is  to  assume  to  itself  the, right  of  nomination :  see,  anie^  the 
note  to  ThtMorMy-Omeral  v.  Tht  Marquis  o/StaffM,SV.  77:  if  it  be  doubtful 
in  whom  the  right  of  nomination  la  vested,  a  reference  may  be  directed  to  the 
master  to  ascertain  that  point:  Momeu-Oeneral  v.  Dixie,  13  Yes.  538, 541.  Aa 
to  the  extent  and  the  limits  of  visitatorial  powers,  see  note  3  to  Hie  Mom^Otn^ 
end  V.  Chvemors  qfthe  FouruUing  Hospital,  2  V.  42. 
VOL.  XI.  9* 
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THE  BISHOP  OF  WINCHESTER  v.  PAINE. 

[Rolls.— 1805,  July  8, 17.] 

ErrECT  of  LU  pendens :  sulMeqoent  mortgagees  of  an  Equity  of  Redempdon 
boond  bj  a  Decree  of  Foraclosaie ;  though  not  made  parties. 

An  Exception  by  a  purchaser  on  that  ground  was  disallowed ;  and  a  specific  per- 
fonnance  decreed  with  costs  (ay 

Dinnission  on  default  of  payment  under  a  Decree  upon  a  bill  for  redemption 
operates  as  a  foreclosure,  [p.  199.] 

Under  a  ImU  for  the  specific  performance  of  an  agreement  by  the 
Defendant  to  purchase  an  estate  an  exception  was  taken  to  the  Idas-' 
ter's  Report  in  favor  of  the  tttte  of  the  Plaintiffs  ;  stating,  that  a  biU 
of  forecloeare  was  filed  in  Hilary  Term  1796  by  the  Plaintifls,  mort- 
gagees under  indentures  of  February  1792  ;  to  which  Edward  Bea^ 
▼er,  the  mortgagor,  and  Skinner  and  Dyke,  subsequent  mortgagees, 
were  made  Defendants ;  and  Elizabeth  Jones  and  WUliam  Fro§^tt, 
who  were  also  subsequent  incumbrancers,  were  also  added  as  De- 
fendants :  that  on  the  21st  of  July,  1797,  the  usual  decree  was  made 
for  the  said  subsequent  mortgagees  successively  to  redeem,  or  stand 
foreclose ;  and  by  an  order,  dated  the  4th  of  August,  1796,  Jones  and 
Froggatt  were  foreclosed  ;  and  by  an  order,  dated  the  13th  of  De- 
cember, 1798,  Skinner  and  Dyke  were  foreclosed ;  but, 
*  before  the  mortgagor  was  foreclosed,  he  died,  on  the*  [195] 
10th  of  February,  1799 ;  that  in  Trinity  Term  1799  a  bill 
of  revivor  and  supplement  was  filed ;  and  the  heir  and  devisee  of 
the  mortgagor  were  foreclosed  by  the  Plaintiffs ;  and  that  pending 
the  suit,  and  in  the  year  1797,  the  mortgaged  premises  were  con- 
veyed by  Edward  B^ver  to  George  Ellis,  to  secure  1842.,  or  any 
other  sum,  that  might  become  due  from  Beaver ;  and  also  pending 
the  said  suit,  and  in  the  year  1797,  the  mortgaged  premises  were 
conveyed  to  John  and  Sarah  Reynolds,  and  Benjamin  Collett,  for  se- 
dirii^  18402. :  and  at  or  before  the  filing  of  the  bill  of  revivor  the 
Plaintiffs  had  notice  of  those  two  mortgages ;  and  they  ought  to  hare 
brought  those  mortgages  before  the  Court,  and  to  have  proceeded  to 
a  foreclosure  against  them  ;  and  that,  not  having  been  made  parties, 
they  have  a  right  to  redeem  against  the  Plaintiffs  (1). 

(a)  The  doctrine  of  lie  pendens  has  been  fully  recognised  by  the  Courts  of  this 
country.    1  Story^  Equi.  398. 

The  established  rule  is,  that  a  UspendenSf  duly  prosecuted,  and  not  collusive,  is 
notice  to  a  ourchaser  so  as  to  affect  and  bind  his  interest  by  the  decree ;  and  the 
Kb  pendens  oegios  from  the  service  of  the  subpctna  after  the  bill  is  filed.  Murray 
V.  BaUou,  1  John.  Ch.  Rep.  57& 

In  this  case  the  ori^n  and  history  of  the  doctrine  of  Us  pendens  is  elucidated 
by  Chancellor  Kent  with  great  learning  and  research. 

In  general  a  decree  va  not  notice  to  anv  persons  not  parties  or  privies  to  it ;  and 
therefore  other  persons  are  not  presumed  to  have  notice  of  its  contents.  Bat  a 
person  who  is  not  a  party  to  a  decree,  if  he  has  actual  notice  of  it,  will  be  bound 
by  it ;  and  if  he  pays  money  in  opposition  to  it  he  will  be  compelled  to  pay  it 
again.    1  Story's  Eq.  Juris.  395 ;  Mwrtau  y.  Fhuter,  2  John.  Ch.  Rep.  156.   . 

(1)  It  seemed  to  be  understood,  thou^^  the  fact  was  not  ascertained,  that  one  of 
these  mortgages  was  previous,  and  the  other  subsequent,  to  the  Decree  of  Fore- 
closure. 
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Mr.  Biehardsy  Mr.  Leaehy  and  Wingfieldy  in  support  of  the  Ex- 
ceptions.— ^There  is  no  decision  upon  this  point.  It  certunly  was 
not  decided  in  3%e  Bishop  of  Winchester  v.  Beavor  (1) ;  though 
Lord  Alvanley  expressed  an  opinion  ;  which  however  cannot  author- 
ize a  decision  in  the  case  of  a  purchaser.  A  mortgage  until  a  fore- 
closure is  nothing  but  a  pledge.  A  decree  of  foreclosure  gives  no 
more  than  the  right  to  an  account  It  is  only  one  step  to  ascertain, 
what  is  due ;  in  order  that  the  Court  may  afterwards  say,  that,  if 
not  paid  at  a  given  time,  the  mortgagor  shall  not  have  a  right  to  re- 
deem. Therefore  until  the  instant  that  the  foreclosure  is 
[^  196]  pronounced  mbsolute,  *  the  mortgage  is  nothing  but  a  mere 
pledge,  redeemable.  It  would  be  singular  to  give  the 
mortgagor  the  estate ;  when  it  appears,  that  it  is  not  his,  but  the 
estate  of  other  persons,  to  whom  he  has  conveyed  it.  Suppose,  after 
the  decree  he  had  sold  the  estate  absolutely :  in  that  case,  not  hav- 
ing the  r^ht  to  redeem,  he  would  not  even  have  the  right  to  pay  the 
money  to  the  mortgagee.  The  death  of  the  mortgagor  increases  the 
difficulty.  The  person,  having  the  whole  equity  of  redemption,  by 
devise,  or  otherwise,  is  to  be  a  party :  not  a  devisee  or  heir,  having 
no  title ;  the  party  really  entitleid  being  left  out  The  reasoning; 
if  applicable  to  the  whole  equity  of  redemption,  is  equally  applica«- 
Ue  to  a  partial  equity  of  redemption,  the  consequence  of  another 
mortgage. 

Mr.  BonUtty  and  Mr.  Tlumson,  for  the  Report. — Though  the 
mortgagor  has  no  interest,  yet  the  mortgagee  must  proceed  to  make 
the  foreclosure  absolute  against  him ;  and  it  is  not  necessary  to  bfiiig 
the  assignees  of  the  equity  of  redemption  before  the  Court.  The 
case  of  3%e  Bishop  of  Winchester  v.  Beavor  (2)  was  foHowed  in  the 
late  case  of  Quarrel  v.  Beckford  (3).  Then  what  differenoe  arises 
from  his  death?  The  mortgagee  is  not  to  be  embarrassed  by  the 
assignment  of  the  equity  of  redemption.  He  is  to  bring  before  the 
Court  only  those,  who  represent  the  mortgagor ;  and  they  cannot  be 
permitted  to  mention  any  assignment  of  the  equity  of  redemptions 
subsequent  to  the  decree.  But  the  Court  must  of  necessity  be  in- 
formed of  the  death  of  the  mortgagor :  otherwise  there  is  no  peri- 
son,  against  whom  the  decree  of  foredceure  can  be  made.  Lord 
Alvanley's  opinion  was,  that  the  lAs  pendens  was  sufficient 
[*  197]  notice  to  make  it  unnecessary  *  for  the  mortgagee  to  have 
any  other  person  than  the  representative  of  the  mortgagor 
a  party. 

Jvly  nth.  The  Master  of  the  Rolls  [Sir  William  Grant]. 
— ^The  title,  winch  the  Master  has  reported  good,  consists  of  a  fore- 
closed mortgage.  The  objection  is,  that  two  mortgagees  of  the 
equity  of  redemption  are  not  brought  before  the  Court ;  and  there- 
fore are  not  bound  by  the  decree  of  foreclosure.     The  answer 

(1)  AnU,  vol  iii.  314L 

(2)  Ante,  voL  iii.  314. 

(3)  In  Chancery. 
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ify  tiiat  tfaej  became  roortgegees  after  the  bill  of  foreekware  filed ; 
and  oDe  even  after  tlie  decree  fiwi.  It  is  however  contended,  that 
this  answer  is  not  sufficient  in  law.  First,  it  is  argued,  that  all  in- 
cumbrancers, at  whatever  period  thejr  became  such,  must'be  made 
parties,  to  be  bound  by  the  decree :  3dly,  That,  supposing  that  not 
generally  so,  yet  in  this  case,  the  suit  having  abated  by  the  death  of 
the  mortgagor,  the  Pkuntifis  ought,  when  they  revived,  to  have  made 
parties  aU,  who  at  that  time  had  any  interest  in  the  estate.  Accord*- 
ing  to  my  opinion  there  is  no  founclati<m  for  either  proposition  ;  for 
they  seem  to  be  in  direct  opposition  to  the  established  rule  of  the 
Court  as  to  the  efieot  of  the  &  pendem.  Ordinarily,  it  is  true,  the 
decree  of  the  Court  binds  only  the  parties  to  the  suit.  But  he,  who 
purchases  during  the  pendency  of  the  suit,  is  bound  by  the  decree, 
that  may  be  made  against  the  person,  from  whom  he  derives  title. 
The  htigating  parties  are  exempted  from  the  necessity  of  taking  any 
notice  of  a  title,  so  acquired.  As  to  them  it  is  as  if  no  such  title 
existed.  Otherwise,  suits  would  be  indeterminable :  or,  which  would 
be  the  same  in  efiect,  it  would  be  in  the  pleasure  of  one  party,  at 
what  period  the  suit  should  be  determined.  The  rule  may  some- 
times operate  with  hardship  upon  those,  who  purchase  without  act^- 
oal  notice:  yet  general  eonvenience  requires  its  adoption  ; 
*and  a  mortgage,  taken  pendente  Ute,  cannot  be  exempted  [*  196] 
from  its  operation. 

Lord  Alvanley's  difficulty,  as  to  the  mode  of  directing  the  reeon*- 
veyance  in  The  Buhop  of.  Wincheeier  v.  Bewer  (4)  could  not  have 
been  intended  to  throw  any  doubt  upon  a  doctrine,  so  clearly  estab- 
lished. Lord  Alvanley  seems  at  first  to  have  conceived,  that  it  was 
insisted,  that  all  incumbrancers  universally  must  be  brought  before 
the  Court.  He  was  then  struck  with  the  inconvenience ;  observing, 
that,  if  that  were  so,  whenever  such  a  bill  is  filed,  the  mortgagor 
may  keep  gS  the  decree  by  confisssing  a  greater  number  of  judg- 
ments to  his  friends.  The  Counsel  in  support  of  the  objection  dis** 
daimed  all  idea  of  carrying  it  to  that  length.  They  say,  *^  As  to 
the  inconvenience,  mentioned  by  the  Court,  if  they  confessed  judg- 
ments pendente  Ute^  they  would  be  good  for  nothing."  Lord  Alvan^ 
fey  therefore  in  his  judgment  corrects  himself.  He  puts  the  case  ctf 
an  incumbrance,  created  after  the  suit  commenced,  out  of  the  ques- 
tion ;  and  aU  that  follows  must  be  confined  to  the  case  of  incum- 
brancers, who  have  become  such  before  the  suit  commenced  ;  and, 
as  an  argument  for  bringing  them  before  the  Court,  his  Lordship 
says,  if  it  is  not  necessary,  the  Court  might  decree  a  reconveyance 
to  a  mortgagor,  who  by  his  own  answer  might  appear  to  have  no 
titfe  to  it.  Take  it,  that  the  mortgagor  has  not  the  title,  even  against 
a  mortgagee,  become  such  pendente  Ute ;  if  the  question  were  between 
them  only :  yet,  if  from  that  you  compel  the  Plaintiff  to  bring  all  in- 
cumbrancers before  the  Court,  you  would  in  eflfect  deny  all  opera- 
tion to  the  rule  in  the  case  of  mprtgages ;  for  there  would  be  no  dis« 

(1)  wMe,  vol.  iiL  314.  , 
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.iinctioii  then  between  mortgages  before  and  after  die  suit  commenc- 
ed: that  is,  if  the  rule  operates  with  any  inconvenience 
\f  199]  to  the  party,  *  against  whom  it  is  intended  to  operate,  the 
other  party,  in  whose  favor  it  is  intended,  shall  have  no 
benefit  It  is  ^tablished  now,  that  if  a  bill,  filed  by  a  mortgagor 
for  redemption,  is  dismissed,  the  money  not  being  paid  at  the  time, 
:that  operates  as  a  foreclosure ;  and  is  equivalent  to  a  decree  for  fore- 
closure (1).  Lord  Hardwicke  in  OarA  v.  Ward  (2)  said,  a  decree, 
dismissing  a  Bill  of  Redemption  would  operate  equally  in  &vor  of 
;the  mortgagee  against  any  person,  to  whom  the  mortgagor  should 
tduring  the  pendency  of  that  suit  convey,  as  against  the  mortgagor 
'himself.  After  stating  other  cases,  Lord  Hardwicke  expresses  hun- 
^If  thus  (3) : 

.  *^  So  in  the  case  of  a  mortgagor ;  who  comes  here  for  redemption : 
if  during  such  suit  he  should  assign  the  equity  of  redemption,  and  in 
the  final  hearing  of  the  cause  there  should  be  a  decree  against  the 
mortgagor,  will  pot  the  assignee  of  the  equity  of  redemption  be 
.bound  by  this  decree  ? " 

•  A  fortiori  mnst.  the  mortgagee  be  entitled  to  the  benefit  of  the 
cule,  wJiere>he  is  not  passive ;  but  is  actively  prosecuting  his  remedy ; 
which  wopld  be  wholly  fruitless,  if  the  mortgagor  could  by  making 
hew  mortgage  compel  him  to  add  new  parties. 

This  is  not  the  case  of  the  legal  estate  acquired  during  the  pen- 
•dency  of  the  suit;  in  which  instance  it  might  be  necessary,  in  order 
:to  avoid  It,  toihave  recourse  to  a  new  suit :  but  this  is  a  mere  equity, 
46  be  pursued  only  in  equity ;  and  there  it  cannot  be  pursued  with 
tefiect.  Then  does  the.  abatement  after  the  two  mortgages  make  any 
difierence?  It  does  not.  If  these  two  mortgi^geesaiBquired 
P  200]  « *  no  title  as  against  the  Plaintifi"  in  the  depending  suit,  how 
could  they  acquire  a  good  title  by  the  death  of  the  Defend- 
ant? WJiat  .connection  has  that  event  with  their  title:  or  how 
'Cpuld  that  event  vary  the  relation  between  the  Plaintiff  and  them  ? 
If  they- would  be  bound  by.ia  decree  against  the  mortgagor,  does  not 
4he:  consequence  follow,  that  they  shall  be  bound  by  the  Decree 
<agfiinst  his. rept-esentative?  The  heir  and  devisee  are  merely  in  the 
'plape;:of  the  original  parly.  Their  title  is  by  his  death ;  and  the  suit 
against  them*  stands  in  tl^  same  plight  as  it  did  against  him.  But  the 
liiie.of  the.  mortgagees  is  not  by  the  death  of  the  mortgagor;  and 
:the>.8uit  cannot  stand  in  the  same  plight  as  against  them.  If  they 
•are. to ;.be  brought  in  atall,  a  new  relief  must  be  prayed  against  them ; 
itbat  they  may  .redeem,  or  be  foreclosed ;  which  brings  it  again  to  the 
question,' whether: they  have  any. right  to  redeem.  As  they  had  not 
joriginaliy  any  such  right,  and  it  does  not  accrue  to  them,  the  con* 
elusion .  is,  they  have  it  not.  It  is  then  said,  this  is  a  new  case. 
fioW'  is  it  a  new  case  ?     Merely  by  the  purchaser's  attempting  a 

.  (!)  A  dismission  for  want  of  prosecution  has  not  that  effect :  pott^  voL  xviiL  460. 
See  Bea.  EL  Pi.  Eq.  210, 11.  • 

(2)2Atk.l74. 

(3)  2  Atk.  175. 
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distinction,  for  which  there  is  no  foundation  in  principle  or  authoritj. 
If  the  mortgagees  had^acqiuired;  their  Ititle!  daring  the  abatement  of 
the  suit,  there  would  have  been  great  difficulty.  But  Lord -Notting- 
ham, in  his  Prolegomena  of*  Equity,  nJentiods  a  case  where  that 
.circumstance. occurred;  and  yet  the.purchaser ..was  bound  by  the 
decree;  though  no  party.  In  the  fifteenth  .chapter:  is' thenfoHowing 
passage: 

"The  Lord  Bacon  in  his  twelfth'  Rule  (l)'seems  to. direct;  that, 
if  a  purchase  is  made  jpeiuien^e  lite  after  somelong.intennission,  this 
case  shall  difier  from  the  common  case.  But  the  rule,  though  rea- 
sonable,-is  not  always;  observed  ;•  for  in  Martin  v.  Stiles,  IcSsd,  the 
bill,  filed  in  1640,  abated  by  death  in  1648:  a  Bill  of  Rcr 
vivor  *  was  filed  in  1662 ;  and  the.  purchase  was  in  1651 ;  [f  SOI] 
and  yet  the  purchaser  was  bound.'' 

The  purchase  there  was  subsequent  to  the  abatement,  and  pre- 
vious to  the  revivor.  Lord  Nottingham  adds,  "  Because  now  by 
relation  of  the  Bill  of  Revivor  it  was  pendente  lite :  j»er  Clarendon, 
Chancellor." 

The  only  drcumstanoe,  noticed  by  Lord  Nottingham  as  any  devia- 
tion firom  Lord  Bacon's  Rule,  is,  that  the  purchaser  was  held  bound, 
where  there  was  a  long  intermission  of  the  suit  He  did  not  con- 
ceive it  deserving  of  remark,  that  the  purchase  was  during  an 
abatement,  and  the  purchaser  was  not  a  party  at  the  time  of  the 
revivor.  That  case  came  on  afterwards  (2).  But  it.  is  unneces- 
sary to  give,  any  opinion  upon  that;  for  undoubtedly  in  tliis  in- 
stance the  suit  was  depending,  when  the  mortgages  were  made. 
Therefore  the  mortgagees  could  never  establish  in  this  Court  a  right 
•to  redeem  (3). 
« 

The  Exception  was  disallowed ;  and  a  spedfic  performance  was 
.decreed,  with  coste  (4).  

Su,  «i<e,  the  notes  to  5.  C,  3  V.  314 


il]  Ord:  Chan,  edition  by  Mr.  Beames,  7. 
2)SMe  V.  Martin,  1  Cb.  Ca.  150. 
(3)  Meteayt  ▼.  Pvkertoft,  2  Ves.  &;  Bea.  900.   See  upon  this  subject,  generally. 


Sw.'Ven.  &  Pur.  3d  edit  554 ;  5th  edit  641, 3, 3,  and  the  references. 
(4)  FoncouMT  V.  BUm,  poH,  458. 
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SIDGIER  tf.  TYTE. 

[1805,  Ju&T  19, 30 ;  August  10.] 

To  prevent  ft  Decree  pro  eonfuso,  the  Defendant  should  have,  not  only  an  Answer 
upon  the  File,  bnt  also  a  receipt  for  the  costs. 

The  Answer  being  actually  filed  without  payment  or  tender  of  the  costi^  the  De- 
fendant was  remanded,  tojrive  an  opportunity  of  moving  to  take  it  off  the  File 
for  irregularitjr ;  but,  the  rlaintiff  having  taken  an  Office  copy  of  the  Answer, 
that  course  fiuled. 

Thi:  Defendant  was  brought  up  upon  an  AUas  plurie$  Habeas 
Corpus  for  want  of  an  answer. 

Mr.  RoupeUy  for  the  Plaintiff,  moved,  that  the  Bill  should  be  taken 
jpro  confesso ;  suggesting  the  difficulty  from  the  circumstance,  that  an 
answer  was  put  upon  the  file ;  observing  however,  that  it  could  not 
be  considered  aA  answer,  until  it  was  accepted,  and  the  costs  of  the 
contempt  were  paid  or  tendered;  and v the  Plaintiff  had  not  done 
any  act,  accepting  the  answer:  nor  had  the  costs  been  paid  or 
tendered ;  therefore,  if  the  answer  had  been  put  upon  the  file  by  the 
Defendant's  Clerk  in  Court,  it  was  irregular ;  and  the  consent  of 
the  Plaintiff's  Clerk  in  Court  was  necessary. 

Mr.  Leach,  for  the  Defendant,  insisted  upon  the  certificate,  that 
the  answer  was  upon  the  file^  which  was  produced,  that  the  Decree 
could  not  be  taken. 

Mr.  Hart  (Amiciu  Curia)  said,  the  mere  production  of  the  answer 
to  the  Six  Clerk  is  not  sufilcient.  There  must  be  payment  or  tender 
of  the  costs. 

The  Lord  Chancellor  [Eldon]  said,  a  receipt  must  be  given  for 
the  costs:  but  then  the  difficulty  was,  how  the  record  couid  be  made 
consistent :  showing  a  decree  pro  confesso,  and  the  certificate,  that 
an  answer  was  filed ;  from  which  it  must  be  taken  that  all  is  r^^ular. 
His  Lordship  therefore  said,  a  motion  should  be  made,  that  the 
answer  shall  be  taken  off  the  file  for  irregularity :  so  as  to  make  it 
impossible  for  the  officer  to  give  that  certificate ;  and  in  the  mean 
time  the  Defendant  must  be  remanded.     A  motion  was  accordingly 

made,  that  the  answer  be  taken  off  the  file. 
[*  203]         *  Mr.  Leach  opposed  the  motion  ;  insisting,  that  the 
Plaintiff,  having  taken  an  office  copy  of  the  answer,  was 
precluded  from  saying,  it  was  not  an  answer. 

The  Lord  Chancellor,  having  directed  a  search  in  the  Register's 
Office,  said,  that,  after  having  taken  an  office  copy  of  the  answer, 
the  Pbuntiff  could  not  treat  it  as  a  nullity ;  and  therefore  refused  to 
make  the  Order.  

SxB  the  note  to  ffeome  V.  Ojgifoie,  11  V.  77. 
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SHARPE,  JSr  parte. 

[1805,  JuLT  25.] 

CaxDiTOK  not  bound  to  elect  to  proceed  at  law  or  under  a  CommSenoB  of  Bank- 
raptcy  before  a  dividend ;  therefore,  having  the  bankrupt  in  custody  on  mesne 
pioceeB,  was  permitted  to  vote  in  the  choice  of  assignees.  See  the  note  (2),  (a). 

In  Easier  Vacation  the  petitioner  brought  an  action ;  and  arre9teci 
the  Defendant  upon  mesne  process ;  who  continued  in  custody  at 
the  suit  of  the  petitioner  and  other  creditors ;  and  upon  the  20th  of 
June  following  a  Commission  of  Bankruptcy  issued  against  him. 
The  petitioner  proved  his  debt,  amounting  to  700Z. :  but  the  Com- 
missioners afterwards  refused  to  permit  him  to  vote  in  the  choice  of 
assignees ;  on  the  ground,  that  he  was  proceeding  at  law,  and  had 
the  bankrupt  in  custody.  The  petition  prayed,  that  the  Defendant 
may  be  permitted  to  vote  in  the  choice  of  assignees  without  being 
obliged  to  discharge  the  bankrupt. 

Mr.  Cullefif  in  support  of  the  Petition,  observed,  that  the  object 
of  this  proof  was  merely  to  have  the  opportunity  of  assenting  to  or 
dissenting  from  the  certificate ;  not  to  take  a  dividend ;  according 
to  the  distinction  in  Ex  parte  D^OrvtUiers  (1)  ;  admitting,  that  for 
that  purpose  the  creditor  must  elect ;  not  however,  before  th^  fund 
is  ascertained  (2).  The  cases  Ex  parte  WiOiamtan  (3) 
*  and  Ex  parte  BotteriU  (4)  were  upon  execution,  not  [*  204] 
mesne  process. 

Mr.  Home  resisted  the  petition  upon  the  authority  of  those 
cases;  observing,  that  Ex  parte  BotteriU  was  a  case  of  distinct 
debto.    . 

Mr.  CooTce^  being  referred  to  by  the  Lord  Chancellor,  said,  a 
difference  of  practice  prevailed  among  the  Commissioners;  some 
putting  the  creditor  to  election  upon  offering  to  prove ;  but  appre- 
hended, the  creditor  could  not  be  put  to  election  until  a  dividend. 

The  Lord  Chancellor  [Eldon]. — ^The  creditor,  if  he  has  the 
debtor  in  execution  before  the  Commission,  is  not  put  to  election, 
until  he  knows  the  state  of  dividend.     Why,  if  he  is  in  a  train  of 

(a)  A  petitioning  creditor  cannot  proceed  at  law  a^nst  the  bankrupt,  nor  had 
he  ever  toe  election  fbnneriy  allowed  to  common  creditors,  either  to  sue  the  bank- 
nqit  at  law,  or  come  under  the  commission.  1  Cooke,  Bank.  Laws,  88 ;  ExparU 
Leu9y  1  Atk.  Rep.  154;  Ex  parte  WiUon^  1  Atk.  Rep.  152;  Ex  parU  Ward, 
lAtk.Rep.15a  ... 

A  creditor  may  tender  a  proof  or  claim,  and  is  entitled  to  have  the  {udmnent  of 
the  commisiioDen  upon  his  riffht  to  prove,  before  he  discharges  the  oaiumipt,  or 
discontinues  his  action.  An^bold  on  Bank.  Laws,  161,  ]&;  Ex  parte  FndL 
IGlynde^J.  165. 

Proving  under  a  fiat  is  no  admiiaion  of  its  validity.    Stewart  v.  Ridanarij  1  Esp* 

loa 

(1)  1  Atk.23L 

(2f  wMe,  Ex  parte  CoRow,  vol.  lit.  1.    See  the  slteration  of  the  law  by  the 
Statute  6  6ea  Iv.c.  16,  s.  59,  and  the  notes,  L  160;  iiL  3;  ooiC,  xiv.  58a 
(3)  1  Atk.  82;  2  V.  949. 
4)  1  Atk.  ]09. 
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suing,  should  I  call  upon  him  to  elect?  He  is  at  liberty  to  go  on  to 
place  himself  in  the  same  situation  as  if  he  had  sued  before  the 
bankruptcy  until  he  takes  execution :  then  he  takes  another  satisfac- 
tion :  but  I  will  not  stop  him  in  going  on  towards  execution,  until 
he: knows  the  dividend; 

The  Order  was  made.  

Br.the  59th  section  of  the  statute  6  Geo.  IV.  c.  16,  it  is  enacted,  that  proving 
a  debt  or  entering  a  claim,  under  a  commission,  shall  be  deemed  an  election 
not  to  proceed  afifainst  the  bankrupt  debtor  by  action,  at  least  with  respect  to 
the  debt  so  proved  or  claimed ;  with  a  proviso,  that,  if  the  commission  should  be 
afterwards  superseded,  the  creditor  shall  be  restored  to  all  his  former  remedies. 


[•205]  WILSON  V.  MAJOR. 

[Rolls. — 1805,  Ausust  6.] 

Testator  devised,  a  copyhold  estate  to  his  wife,  upon  trust  to  sell,  and  invest  the 
money  in  the  funds ;  and  gave  and  bequeathed  the  interest  and  dividends  to 
her  use. 

He  also  gave  and  bequeathed  to  her  all  his  effects  whatsoever  and  wheresoever  for 
her  maintenance,  upon  full  trust  and  confidence  in  her  justice  and  equity  that 
at  her  decease  'she  would  make  a  proper  distribution  of  what  effects  might  be 
left  in  money,  foods,  or  otherwise,  to  his  children ;  accounting  what  they  jiad 
already  received  in  money  or  effects  as  part  of  their  shares. 

The  widow,  executrix,  entitled  to  the  produce  of  the  copyhold  estate  for  life  onlyi 
with  a  resulting  trust  as  to  the  capital  for  the  he'if. 

The  widow  entitl^  to  the  absolute  interest  in  the  personal  estate  (a). 

Thomas  Major  by  his  Will,  dated  the  28th  of  Jane,  1797, 
reciting,  that  he  was  seised  of  a  copyhold  estate  in  the  parish  of 
Long  Crendon,  Bucks,  which  he  had  surrendered  to  the  use  of  his 
Will,  gave  and  devised  the  said  premises,  with  the  arrears  of  rent, 
unto  his  wife  Dorothy  Major,  upon  trust  and  confidence,  that,  as 
soon  as  conveniently  could  be  after  his  decease,  she  should  sell  and 
dispose  of  the  same,  and  invest  the  money  arising  therefrom  in  real 
or  government  securities,  or  in  the  public  funds,  at  her  discretion  ; 
and  he  gave  and  bequeathed  the  interest  and  dividends  of  the 
same  to  the  use  of  his  said  wife.  He  also  gave  and  bequeathed 
to  her  all  his  effects  whatsoever  or  wheresoever  for  her  maintenance; 
upon  full  trust  and  confidence  in  her  justice  and  equity,  that  at  her 
decease  she  would  make  a  proper  distribution  of  what  effects  might 
be  left  in  money,  goods,  or  otherwise,  to  his  children,  accounting 

(a)  Formerly  there  could  be  no  limitation  over,  of  a  chattel  after  a  spft  for  life, 
but  such  gift  carried  the  absolute  property.  Afterwards  the  use  mightl>e  given  to 
one  for  lire,  and  then  the  property  afterwards  to  another.  fVeekt  v.  Weeks,  5  New 
Haropu  Rep.  327;  fTesUM  v.  Com^,  5  John.  Ch.  Rep.  334;  GtUiapit  v.  Jmer, 
5  John.  Ch.  Rep.  31. 
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what  they  had  already  received  in  money  or  effects  as  part  of  their 
shares ;  and  he  appointed  his  wife  executrix. 

The  testator  at  the  date  of  his  Will,  had  four  children  living :' 
John,  James,  Dorothy,  and  Susannah.  He  had  another  daughter, 
Elizabeth  Clarke,  who  died  before  the  date  of  the  Will,  leaving 
three  children.  John,  the  testator's  eldest  son,  died  in  the  life  of 
the  testator,  leaving  five  children.  The  testator  died  upon  the 
29th  of  December,  1799.  His  widow  was  admitted  to, 
*but  did  not  sell,  the  copyhold  estate.  She  proved  the  [*20&]' 
Will ;  and  possessed  the  personal  estate.  By  her  Will, 
dated  the  19th  of  July,  1802,  declaring,  that  she  made  that  her 
Will  for  distributing  and  disposing  of  all  her  estate  and  effects 
whatsoever  and  wheresoever  both  real  and  personal  (the  whole  or 
nearly  the  whole  thereof  having  been  the  estate  and  effects  of  her 
husband)  agreeable  to  whi|t  she  doubted  not  was  really  and  sub- 
stantially the  intention  of  her  husband,  she  first  empowered  her  only 
surviving  son  James,  or  his  heirs,  executors,  or  administrators,  as 
soon  as  might  be  after  her  decease,  to  make  absolute  sale  of  all  her 
husband's  landed  estate,  and  to  receive  the  money,  and  to  convert 
all  the  effects  of  her  husband  into  money,  and  to  divide,  pay,  and 
apply,  the  same,  after  paying  his  debts  (if  any)  and  her  own  debts, 
&c.  as  after  mentioned;  and,  reciting  the  power  given  her  by* her 
husband's  Will,  and  taking  notice  of  the  estate  of  her  family  then 
and  at  the  time  of  his  death ;  and,  that  by  the  papers  left  by  him 
it  appeared,  that  certain  sums  had  been  advanced  by  him  in  his  life 
to  his .  four  children,  she  declared,  that  after  such  addition  the 
division  should  be  of  the  aggregate  sum,  to  which  the  clear  produce 
of  her  and  her  late  husband's  estate  and  effects  should  amount ; 
and  which  division  she  declared  should  be  in  five  equal  parts  ;  and, 
that  one  of  such  five  parts  should  be  paid  to  her  daughter  Susan- 
nah ;  and  that  one  other  of  such  five  parts,  after  deducting  there- 
out the  sum  of  142/.  I6s.  8d.,  which  had  been  advanced,  should 
be  paid  to  Dorothy  for  her  own  use;  that  one  other  fifth  part, 
deducting  330/.,  advanced  to  John  Major,  should  be  paid  to  and 
between  his  five  children  equally ;  another  fifth,  deducting  115/.  6«. 
advanced  to  Elizabeth  Clarke,  to  and  between  her  three  children, 
equally ;  and  that  the  other  fifth,  deducting  330/.,  advanced  to 
James  Major,  should  be  retained  by  him.  The  testatrix  appointed 
her  son  James  her  executor. 

♦The  testatrix  died  on  the  23d  of  February,    1803.      [•207] 
The  bill  was  filed  by  Dorothy  Wilson,  the  daughter  of 
the  testator  and  testatrix  ;  claiming  under  the  Will  of  her  father ; 
and  praying  a  sale  of  the  copyhold  estate. 

(1)  Mr.  RomiUy  and  Mr.  Roupell,  for  the  Plaintiff,  contended, 
that  the  testator's  widow  under  his  Will  took  the  dividends  of  the 
fund,  to  be  produced  by  the  sale  of  the   copyhold  estate,   for  her 

(1)  The  argument  and  jadgment  ex  rekiltofie. 
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life.  A  trust  arose  as  to  the  capital  for  the  children ;  according  to 
the  case  of  Pienon  v.  Garnet  (1) ;  and  that  though  the  word 
<<  effects  "  will  not  of  itself  give  an  interest  in  real  estate,  coupled 
with  other  words  it  may  have  that  effect 

Mr.  Alexander  and  Mr.  Hart^  for  the  grand-children. — ^The 
grand-children  are  entitled  under  the  Will  of  the  widow.  This  is, 
neither  a  gift  to  the  children,  nor  a  power,  but  an  absolute  bequest 
to  the  widow ;  who  might  therefore  dispose,  as  she  pleased.  To 
raise  a  trust  the  objects  and  the  subject  must  be  certain. 

As  to  the  claim  of  the  heir,  by  way  of  resulting  trust,  the  words 
of  the  Will  "  All  my  Effects "  are  sufficiently  large  to  embrace 
this  interest.  This  estate  is  directed  to  be  converted  into  personalty 
out  and  out.  It  is  given  to  be  sold.  The  Will  uses  the  words 
*^  interest  and  dividends,"  applicable  to  personal  estate.  The  prod- 
uce of  the  sale  is  part  of  the  testator's  effects.  This  is  a  bequest, 
not  of  the  residue,  but  of  all  his  effects :  a  word,  which 
[*  208]  in  Hogan  v.  Jackson  (2)  was  considered  *  equivalent  to 
^<  worldly  substance ; "  and  the  effect  is  a  bequest  of  all 
his  property.  The  money  to  arise  by  the  sale  of  the  copyhold 
estate  must  go  in  the  same  channel  as  the  residue. 

Mr.  BeUy  for  the  heir  relied  on  Ackroyd  v.  Smkhion  (3),  and 
the  other  authorities  for  a  resulting  trust. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — ^The  virife 
took  only  an  interest  for  life  in  the  money  to  be  produced  by  the 
sale  of  the  copyhold  estate.  This  is  an  express  trust:  not  a 
discretion :  a  trust  to  sell ;  and  the  money  to  be  laid  out.  The 
testator  could  not  intend  to  give  her  the  capital  absolutely.  The 
words  exclude  that  supposition,  made  in  PkiUpps  "v.  Chamber^ 
laine  (4).  The  question  then  is,  whether  the  subsequent  words 
<^  all  my  effects  "  enlarge  the  first  words,  giving  only  interest  for 
life.  He  could  not  have  intended  to  give  her  the  absolute  interest, 
in  that,  in  which  he  had  before  given  her  a  life-interest.  If  I  th  ow 
the  capital  of  this  fund  into  the  general  residua,  it  necessarily  gives 
her  the  whole.  I  cannot  agree,  that  there  are  two  residues. 
Nothing  points  to  a  double  residue.  If  the  wife  takes  only  an 
estate  for  life  by  the  first  words,  I  cannot  give  her  the  absolute 
interest  by  the  subsequent  words.  Here  is  no  declaration  of  the 
trust  of  the  money,  produced  by  the  sale  of  the  copyhold  estate, 
beyond  the  life  of  the  wife.  That  therefore  must  result  to  the  heir. 
The  operation  of  the  word  "  effects "  is  controlled  by  the  former 
part  of  the  Will,  which  gives  her  only  an  interest  for  life  ;  in  which 
respect  this  case  is  distinguished  from  MaOabar  v.  MaUabar  (5). 


^ 


1)  2  Bro.  C.  C.  38, 236 ;  Finch's  Pre.  Ch.  210 ;  ante.  Malm  v.  Keighley,  vol.  ii. 
{,  529 ;  Brown  v.  Higgtt  iv.  708 ;  v.  495 ;  viiL  561.    See  the  note,  vol.  L  272L 

(2)  Cowp.  299. 

(3)  1  Bro.  C.  C.  503.    See  ante,  Berry  v.  Usher,  87;  WUtiams  v.  Coade,  vol.  x. 
500,  and  the  notes,  L  45, 204. 

lA)  Ante,  vol.  iv.  51. 

(5)  For.  78 :  cited  from  a  ms.  note,  ante,  vol.  x.  503. 
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Declare,  that  the  widow  was  entitled  to  the  absolute  interest  in  the 
personal  estate.  

With  respect  to  the  cases  in  which  a  resalting  trust  arises  in  favor  of  a  testa- 
tor's heir  at  law,  see  the  references  j;iven  in  note  2  to  Berry  v.  Udur,  11  V.  87. 
That,  in  order  to  confine  a  heouest  of  personalty  to  a  gift  for  life  only,  words  of 
qualification  and  restriction  of  the  extent  and  duration  of  the  interest  given,  are 
necessary,  see  note  3  to  PkUUpa  v.  Cftom&f/iaiite,  4  V.  51.  And  as  to  restraining 
a  testamentary  gift  in  ^neral  terms  of  ^  goods  and  chattels,**  or  "  efiects,**  to  arti- 
cles modem  generis  with  those  which  the  testator  has  previously  enumerated,  see 
note  2  to  Benind  v.  BatMar^  1  V.  63. 
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THE   SITTINGS  AFTER  TRINITY  TERM. 

[45  Geo.  HI.  1805.] 


PARKES  V.  WHITE. 
[1804,  July  19, 20 ;  Not.  20, 23, 27.    1805,  July  15, 18.] 

Power  of  disposition  of  a  Fane  covert  over  estate  settled  to  her  separate  use. 

A  sale  by  the  husband  and  wife  by  Fine  was  under  all  the  circumstances  established 
as  to  the  separate  estate  of  tlie  wife  for  life  and  her  reversion  in  fee ;  though 
to  the  trustee  for  her  separate  use,  and  to  support  the  contingent  remainders : 
but  set  aside  as  to  the  remainders,  to  such  persons,  and  uses,  &c.  as  she  should 
appoint  by  Will,  and,  in  default  of  appointment,  to  her  children,  upon  her  Bill ; 
and  two  Wills,  obtained  from  her,  decreed  to  be  delivered  up  (a). 

Contract  tj^  a  Feme  covert  void  at  law,  [p.  221.]- 

Wife  permitting  her  husband  to  receive  her  separate  income,  the  account  shall  go 
back  only  one  year,  [p.  225.] 

Ground  of  the  doctrine  as  to  a  trustee  buying  the  trust  property ;  and  the  effect 
of  acquiescence,  [p.  226.] 

Husband  and  wife  purchasers  by  the  marriage  for  their  children,  [p.  228.] 

Parties  to  a  marriage  settiement  are  purchasers  for  their  issue,  [p.  235.] 

Catherike  Parkes  being  seised  in  fee  of  freehold  estates  in  the 
county  of  Essex,  and  seised  to  her  and  her  heirs  of  copyhold  estates 
according  to  the  custom  of  the  manor  of  Fryerning,  by  indentures, 
dated  the  24th  and  25th  of  April,  1778,  previous  to  her  marriage 
with  William  Parkes,  the  freehold  estates  were  conveyed  to  Thomas 
White  and  his  heirs,  to  the  use,  after  the  marriage,  of  Catherine 
Parkes  for  life,  without  impeachment  of  waste ;  and  after  the  de- 
termination of  that  estate,  to  the  use  of  White  and  his  heirs  during 
her  life,  to  support  contingent  remainders;  yet  nevertheless  to 
permit  her  and  her  assigns  to  receive  the  rents  and  profits  during 
her  natural   life,   for   her  sole   and   separate   use,   free  from  the 

debts,  &c,  of  her  husband ;  and  from  and  after  her 
[*210]     decease  to  the  use  of  White,  his  heirs  and  *  assigns; 

in  trust  for  such  person  and  persons,  and  for  such  estate 
and  estates,  uses,  intents,  and  purposes,  as  Catherine  Parkes,  notwith- 
standing her  coverture,  should  by  her  last  Will  in  writing,  or  any 

(a)  When  a  married  woman  has  an  absolute  power  to  dispose  of  property,  she 
may  execute  it  in  any  manner  capable  of  transferring  it  When  she  has  a  power 
only  over  it,  she  must  dispose  of  it  in  the  manner  prescribed  by  the  power.  And 
this  distinction  is  very  important ;  for  in  many  cases  Courts  of  Equity  will  not 
interpose  to  aid  the  defective  execution  of  powers  in  favor  of  volunteers,  whatever 
it  may  do  in  favor  of  purchasers.    2  Story's  Eq.  Juris.  617. 

A  feme  covert,  with  respect  to  her  separate  estate,  is  to  be  regarded  in  a  Court 
of  Equity,  as  a  Jhnt  eole^  and  may  dispose  of  her  property,  witiiout  consent  of  her 
trustee,  unless  specially  restrained  by  the  instrument  under  which  she  acquires  it. 
Jaques  v.  Mdh.  Epis.  Churfh,  17  John.  Rep.  548.  See  a  contra,  2  Kent's  Com. 
5th  edit  165, 166,  note  a,  and  cases  there  cited ;  PoukU  v.  Murray,  2  Ed.  Ch. 
Rep.  636;  A*.  A,  Cod  Co.  v.  Dyett,  7  Paige,  Rep.  9;  Gardner  v.  Caraner.7  Paige, 
Rep.  ]  12 ;  5.  C.  22  Wend.  Rep.  526 ;  Long  v.  fFhiU,  5  J.  J.  Marsh.  230. 
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writing  purporting  to  be  her  Will,  duly  attested  by  three  witnesses, 
limit  and  appoint ;  and  in  default  of  such  limitation  or  appointment, 
and  if  there  should  be  only  one  child  of  such  marriage  living  at  her 
death,  then  to  the  use  of  such  only  child,  his  or  her  heirs  and  assigns 
for  ever ;  but,  in  case  she  should  have  more  than  one  child,  then  to 
the  use  of  White,  his  heirs  and  assigns ;  upon  trust,  that  he,  his 
heirs  and  assigns,  should,  within  twelve  months  after  the  death  of 
Catherine  Parkes,  sell  the  trust  estates;  and  divide  the  money 
among  all  and  every  such  child  and  children,  at  their  respective  ages 
of  twentyH)ne  years,  or  marriage,  if  daughters ;  and,  in  case  any 
such  children  should  be  then  under  the  age  of  twenty-one,  then  the 
said  trustee,  his  heirs,  &c.  should  lay  out  the  shares  of  him,  &c.  in 
government  securities  ;  the  dividends  to  be  applied  for  maintenance, 
&c.  ;  and  at  twenty-one  or  marriage  the  principal  to  be  transferred ; 
and,  in  default  of  such  issue,  then  in  trust  for  the  use  of  the  right 
heirs  of  Catherine  Parkes.  The  settlement  contained  a  covenant 
with  White  to  surrender  the  copyhold  estates  to  the  same  uses ; 
which  were  surrendered,  and  White  admitted  accordingly. 

The  bill  was  filed  in  180^,  by  Catherine  Parkes,  by  her  next  friend, 
against  White,  Thomas  Quarman,  and  the  Plaintiff's  husband ; 
praying  an  account,  and  a  conveyance  by  White  and  Quarman  to 
new  trustees,  to  be  appointed  by  the  Master ;  charging,  that  if  the 
Plaintiff  had  executed  any  instruments,  purporting  to  be  a  charge  or 
conveyance  of  her  estate,  she  did  so  without  good  or  valuable  con- 
sideration, and  under  the  control  and  influence  of  her  hus- 
band and  White  ;  that  White  had  attempted  to  make  *  un-  [•  21 1] 
due  advantages  by  taking  a  conveyance  of  the  trust  estates 
from  the  Plaintiff;  that  he  applied  to  his  own  use  the  rents  and 
profits ;  and  that  Quarman  had  notice  of  the  settlement ;  and  had 
taken  a  bond  of  indemnity  from  White. 

The  relief  prayed  by  the  bill,  was  resisted  upon  the  different  trans- 
actions and  conveyances,  that  had  taken  place  with  respect  to  this 
estate ;  under  which  it  was  claimed  by  the  Defendant  Quarman,  as 
a  purchaser  for  valuable  consideration.  By  indentures,  dated  the 
15th  of  May,  1779,  White,  at  the  request  of  Parkes  and  his  wife, 
and  in  consideration  of  200Z.,  paid  by  Thomas  Evans  to  William 
Parkes,  the  receipt  on  the  back  expressing,  that  the  money  was  re- 
ceived by  him,  and  with  the  consent  and  approbation  of  William 
and  Catherine  Parkes,  testified  by  their  executing  the  indenture, 
granted,  and  William  and  Catherine  Parkes  released  and  confirmed, 
her  life  estate  to  Evans  for  ninety-nine  years,  if  William  and  Cathe- 
rine Parkes  should  so  long  live,  to  secure  the  money  advanced  ;  with 
a  covenant  to  surrender  the  copyhold  estate. 

By  indentures,  dated  the  16th  and  17th  of  May,  1785,  reciting, 
that  Parkes  and  his  wife  were  entitled  to  sell  the  trust  estate,  in  con- 
sideration of  200Z.,  due  to  the  estate  of  Evans  and  paid  to  Judith 
Evans,  his  administratrix,  and  of  800Z.  paid  to  Parkes  and  his  wife, 
Judith  Evans,  and  White,  at  the  request  and  by  the* direction  of 
Parkes  and  his  wife,  conveyed  and  agreed  to  levy  a  fine  to  Joseph 
Evans,  the  son  and  heir  at  law  of  the  mortgagee,  and  his  heirs  ;  and 
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William  Parkes,  the  husband,  gave  his  bond  of  the  same  date  to 
Evans  ;  reciting  that  William  Parkes  had  appplied  to  Evans  to  pur- 
chase the  estate  ;  which  he  agreed  to  do  for  lOOOZ. ;  that  a  conveyance 
was  executed  accordingly  ;  and,  that,  to  complete  the  title,  Catherine 
Parkes  had  devised  to  Evans;  and  appointed  him  her  executor; 
with  condition  for  indemnifying  Evans,  his  heirs,  &c.  against  any 
act  of  Parkes  and  his  wife,  their  heirs,  &c;  under  any  power  in  the 
settlement  of  1778.  Parkes  and  his  wife  levied  a  fine  accordingly. 
In  August  following,  Evans,  in  consideration  of  10002.  conveyed 
to  White.  In  1793  White,  in  consideration  of  15002.  conveyed . 
to  Quarman  and  his  heirs,  and  gave  him  a  bond  of  indemnity,  par- 
ticularly against  Parkes  and  his  wife. 

Another  instrument  was  executed  by  Catherine  Parkes,  and  her 
husband,  dated  the  19th  of  April,  1799,  acknowledging,  that  Parkes 
and  his  wife  had  that  day  received  from  White  the  sum  of  200/., 
admitted  by  him  to  be  the  difierence  between  the  price  he  paid  to 
them  upon  the  purchase  by  Evans  in  1785  and  the  sums  White  re- 
ceived upon  the  sale  to  Quarman  in  1793,  after  a  deduction  for  a 
loss  by  selling  out  of  the  funds,  and  other  losses  and  expenses ;  re- 
citing, that  Counsel  had  advised,  to  complete  the  title,  that  Cathe- 
rine Parkes  should  make  a  Will  in  favor  of  Quarman,  and,  that  she 
had  for  that  purpose  that  day  executed  a  Will  accordingly,  devising 
the  estate  to  Quarman  and  his  heirs ;  and  thereby  promising  and 
engaging  with  White  not  to  execute  any  other  Will  or  do  any  other 
act  to  molest  Quarman,  his  heirs,  &c. 

At  the  time  of  the  purchase  by  White  the  net  rent  was  502. 
per  annum. 

The  Defendant  Quarman  stated  a  conveyance  in  fee  to  him  from 
White,  by  lease  and  release,  dated  the  16th  and  17th  of  October, 
1793,  in  consideration  of  15002.  admitting,  that  he  had  notice,  when 
he  paid  his  money ;  and  being  advised,  that  notwithstand- 
[*  213]  ing  the  indentures,  *  which  appeared  to  have  been  execut- 
ed by  the  Plaintiff  and  her  husband  and  White,  and  a  fine 
levied  in  pursuance  of  a  covenant  in  one  of  the  indentures,  there 
was  still  a  defect  in  the  title,  he  therefore  took  from  White  a  bond 
of  indemnity,  particularly  against  the  claims  of  Parkes  and  his  wife, 
and  her  heirs.  He  claimed  the  benefit  of  his  purchase,  as  made 
without  fraud;  and  if  the  Court  should  be  of  opinion,  that  he  is  not 
entitled  as  absolute  purchaser,  insisted,  that  as  against  the  Plaintiflf 
herself  he  is  entitled  to  hold  the  same,  or  bq  allowed  the  rents  and 
profits  received,  on  account  of  the  15002.  and  interest,  and  to  stand 
as  a  mortgagee  for  the  remainder  of  the  15002.  and  interest  to  the 
full  amount  of  the  principal  and  interest  of  all  moneys  White  may 
have  advanced  for  the  use  or  by  the  direction  of  the  PiaintiiT. 

Mr.  HoUist  and  Mr.  Hart  for  the  Plaintiff. 

This  suit  is  instituted  on  behalf  of  a  feme  covert ;  seeking  the 
protection  of  this  Court,  and  inquiry  into  her  rights  by  contract  upon 
marriage,  and  to  be  reinstated  in  the  enjoyment  of  those  rights.  The 
Defendants  are  her  husband,  rather  a  formal,  than  a  real,  party ;  and 


1804-5.]  PARKES    V.  WHITE.  213 

the  trustee,  who  has  not  only  joined  in  the  transaction,  but  has  himself 
obtained  the  estate.  Laches  is  not  imputed  to  a  feme  covert  even  at 
law :  much  less  in  such  a  case :  in  Equity,  against  a  trustee,  charged 
with  the  duty  of  preventing  such  an  act.  Interposed  to  protect  her. 
and  prevent  her  dealing  with  others,  he  deals  and  tampers  with 
her  interests  himself.  In  such  a  case  the  length  of  time,  during 
which  she  is  unable  to  come  for  relief,  is  no  objection.  In  a  very 
distressed  situation,  she  could  not  stir ;  and  till  1799  she  did  not 
know,  that  White  had  an  interest.  No  evidence  is  given  of  the  fairness 
of  these  transactions.  The  husband  might  receive  the  rents ; 
and  perhaps  his  demise,  independent,  *  might  have  formed  [*214J 
a  good  chaise  during  his  life.  As  to  the  PkintifTs  claim  to 
the  by-gone  rents  and  profits,  when  the  fine  was  levied,  the  Defend- 
ant White  ought  as  trustee  to  have  entered,  received  the  rents,  and 
paid  them  to  the  separate  use  of  the  Plaintiff.  If  a  trustee  joins  in 
destroying  remainders,  as  in  Mansell  v.  Mansell  (1),  and  the  subject 
can  be  pursued,  it  shall  be  pursued  and  brought  back.  In  this  in- 
stance there  is  no  difficulty.  It  gets  into  the  hands  of  the  trustee 
himself;  and  from  him  to  a  purchaser  with  notice,  taking  an  indem- 
nity from  the  trustee. 

But,  whatever  may  be  the  decision  as  to  the  rents,  by-gone,  or  to 
come  during  the  joint  lives  of  the  Plaintiff  and  her  husband,  this  es- 
tate must  be  recalled  to  the  uses  of  the  settlement ;  and  the  interest 
of  the  Plaintiff,  subsequent  to  the  joint  lives,  must  be  protected. 
The  trustee  adopted  this  mode  of  becoming  the  purchaser ;  conscious, 
that  it  was  not  competent  to  him  to  take  a  conveyance  directly  to 
himself.  Under  circumstances  of  so  suspicious  a  nature  inquiry  is 
necessary,  whether  Evans,  the  incumbrancer,  was  not  from  the  first 
a  trustee  for  White  ;  as  the  heir  at  law  was  avowedly  in  the  second 
instance.  The  principle,  as  now  established,  is,  that  a  purchase  by 
a  trustee  from  his  Ckitui  que  trust  (2)  appears  under  much  suspicion  ; 
and,  whenever  a  question  is  made  upon  the  fairness  of  the  transac- 
tion, the  instrument  shall  not  have  the  effect,  it  would  have  between 
strangers :  but  the  trustee  must  show,  that,  before  he  dealt  he  put 
himself  into  a  situation,  in  which  he  could  with  propriety  deal  ad- 
versely with  the  Ceiiwi  que  trtut ;  substituting  some  other  person  in 
his  place,  to  guard  those  rights  he  originally  undertook  to 
protect.  This  trustee  does  not  *show,  that  he  called  the  [*215J 
attention  of  the  Plaintiff  to  her  situation  ;  and  pointed  out 
to  her  the  necessity,  if  he  should  assume  a  different  character,  propos- 
ing to  contract  with  her,  that  she  should  have  some  third  person  to 
deal  with  him:  He  does  not  show,  that  any  attorney  but  his  own 
was  employed ;  that  he  represented  to  her,  that  she  was  to  part 
with  any  thing  more  than  her  husband  could  compel  her  to  part 
with.     These   instruments   afford  sufficient  evidence  of  breach  of 

(1)  2  P.  Wras.  678, 

(2)  See  ante,  Randall  v.  Errins^ttm,  vol.  x.  483  •,  Coke  v.  TrecoUiicky  ix.  234,  and 
the  references  in  the  note,  vol.  iii.  752. 
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trust  to  entitle  the  Plaintiflf  to  a  decree,  that  they  shall  be  delivered 
up ;  at  least  to  an  inquiry'.  The  bond  of  indemnity  from  White  to 
Quarman  is  evidence,  that  the  latter  knew,  he  purchased  subject  to 
an  Equity. 

If,  as  it  is  held  in  SocJcett  v.  Wray  (1),  a  married  woman  is  to  be 
considered  a  feme  sole  only  to  the  extent,  the  instrument  makes  her 
such,  this  settlement  according  to  the  true  meaning  gives  her  power 
to  dispose  by  Will  only ;  and  a  deed,  executed  by  her,  cannot  have 
the  eflfect  of  a  Will  as  to  this  estate  against  the  rights  of  her  children. 
The  transaction,  by  which  the  execution  of  a  Will  was  obtained 
from  her,  is  such  as  a  Court  of  Equity  will  not  allow  to  take  place 
between  a  feme  covert  and  her  trustee ;  and  that  circumstance  raises  a 
presumption  as  to  the  nature  of  the  antecedent  transactions.  In  most  of 
the  cases,  where  a  married  woman  has  acted  upon  her  separate  prop- 
erty, she  was  acting  by  contract.  In  Biscoe  v.  Kennedy  (2)  Sir  Thomas 
Clarke  vvould  not  make  a  decree,  affecting  the  separate  property, 
until  the  Plaintiff  had  outlawed  the  husband ;  showing,  that  every  . 
step  had  been  taken  against  him.  Whatever  may  be  the  authority 
of  Whistler  v.  Neuman  (3),  it  establishes  this  very  salutary  rule,  that 

in  such  a  case  the  Court  will  direct  a  reference ;  that  all 
[*  216]     *  the  circumstances  may  be  developed.     But  that  case  was 

much  weaker  than  this.  There  was  no  imputation,  that 
the  trustee  dealt  for  his  own  benefit :  or  acquired  any  advantage, 
that  he  had  not  before.  *Upon  that  decision  this  transaction  cannot 
be  maintained. 

Mr.  Hallf  for  the  Defendant  White :  Mr.  RovpeU.  for  the  Defendant 
Quarman. — ^This  is  a  strong  case :  a  Plaintiff  coming  after  a  lapse  of 
seventeen  years  to  disaffirm  all  her  acts,  of  the  most  solemn  descrip- 
tion ;  claiming  a  general  account,  without  offering  an  allowance  even 
for  money  actually  advanced.  Upon  the  principles,  stated  by  Lord 
Camden  in  Smith  v.  Clay  (4),  and  in  Lord  Deloraine  v.  Brotm(5)y 
and  Hercy  v.  Dinwoody  (6),  length  of  time  is  a  bar  even  to  a  plain 
right.  The  situation  of  White,  as  trustee,  is  not  clear.  The  first 
estate  under  this  settlement  is  a  legal  estate,  executed  in  the  Plain- 
tiff; which  therefore  during  her  life  was  in  her  and  her  husband. 
After  the  determination  of  that  estate  White  was  to  be  a  trustee  to 
support  contingent  remainders;  and  then  certainly  the  Plaintiff 
would  have  had  an  equitable  estate.  At  the  time  of  this  contract  or 
purchase  White  was  not  a  trustee,  but  the  mere  instrument,  through 
whom  the  legal  estate  is  transferred  by  the  effect  of  the  Statute  (7). 
The  forfeiture  of  the  estate  for  life  by  the  fine  can  be  taken  advan- 
tage of  only  by  the  remainder  man  ;  not  by  this  Plaintiff.  The  sup- 
position of  control  by  the  husband  is  answered  by  the  mode  of  con- 
veyance :  a  fine,  levied  seventeen  years  before  the  bill  was  filed  :  the 


Bro.  C.  C.  483. 
Bro.  C.  C.  17,  n. 
(3)  .^n^f,  vol.  iv.  129;  see  the  note,  v.  17. 
*    Arab.  645 ;  3  Bro.  C.  C.  G39,  n. 
3  Bro.  C.  C.  633. 

(6)  4  Bio.  C.  C.  257;  anie,  vol.  ii.  87. 

(7)  The  Statute  of  Uses,  27  Hen.  VIII. 

VOL.  XI.  *10 


(1)4 
(2)1 
3) 
4) 
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protection  of  the  Law  interposed  in  the  transaction  between  them ; 
and  repeated  acts  of  confirmation,  by  this  Plaintiff,  receiving  mon- 
ey, and  giving  acknowledgments,  down  to  1799 ;  bringing  this 
within  the  principle  of  Chesterfield  v.  Janssen  (1),  even  if  the 
transaction  originally  could  not  have  stood.  But  upon  the  cir- 
cumstances there  is  nothing  unfair  in  this  transaction ;  and  the 
mode  of  conveyance  is  only  form.  In  IW  v.  Mackreth  (2)  Lord 
Thurlow  was  alarmed  at  overturning  a  transaction  after  three 
years  and  a  half.  Taking  it,  that  the  Plaintiff  had  only  a  trust 
to  her  separate  use  in  this  estate,  she  was  competent  to  dispose 
of  it ;  having,  in  the  consideration  of  this  Court,  as  complete  domin- 
ion over  it,  as  if  she  were  not  married.  Such  an  interest  has  all  the 
incidents  of  absolute  property :  the  power  of  disposition  therefore  in 
any  way ;  as  if  she  was  a  single  woman.  This  Court  has  even 
called  upon  a  trustee  to  give  effect  to  the  conveyance  of  a  married 
woman:  Penne  v.  Peacock  (3).  So  far  from  withholding  or  res- 
cinding the  conveyance,  where  the  transaction  is  fair,  the  Court 
will  carry  it  into  effect  by  joining  the  legal  to  the  equitable  estate ; 
and  though  the  attempt  is  made  by  the  most  informal  instrument. 
Even  where  she  has  joined  with  her  husband  in  a  bond,  execution 
has  been  given  upon  that  bond  against  her  separate  property.. 
Standford  v.  Marshall  (4).  Peacock  v.  Monk  (5).  Hulme  v.  Ten- 
ant  (6).  Pybiis  v.  Smith  {!).  Ellis  v.  Atkinson  (8).  Biscoe  v. 
Kenedy  (9),  so  far  from  disturbing,  proceeds  upon,  the  principle,  that 
a  married  woman  having  separate  property,  is  a  free  agent  in  this 
Court  to  deal  with  that  property  ;  and  has  the  right  of  disposition 
with  the  other  inherent  qualities  of  property.  In  that  case  the 
first  bill  was  dismissed  ;  as  the  Plaintiff  had  not  got  exe- 
cution *  against  the  husband :  but  in  the  second  suit  the  [*  218] 
creditor  obtained  a  decree,  affecting  the  separate  property; 
though  the  bond,  being  previous  to  the  coverture,  was  not  taken 
with  a  view  to  the  separate  property.  In  Bcnyon  v.  GoUings  QO) 
the  transaction  prevailed  to  the  extent  of  the  wife's  interest.  The 
single  case,  in  opposition  to  all  these  authorities  and  to  principle,  is 
Whistler  v.  Newman  (11). 

This  is  not  the  case  of  a  trustee  to  sell :  but  with  reference  to 
that  case  it  cannot  be  stated,  as  a  general  proposition,  that  a  trustee 
to  sell  cannot  purchase  the  property.  The  rule  is  laid  down  with 
great  care  in  Campbell  v.  Walker  (12)  by  Lord  Alvanley  ;  who  ac- 

(1)2  Yes.  125;  1  Atk.  301. 

(2)  2  Bro.  C.  C.  400. 

(3)  For.  41.      ' 
(4)2Atk.68. 

(5)  1  Ves.  19a 

(6)  1  Bro.  C.  C.  la 

(7)  3  Bro.  C.  C.  340 ;  ante,  vol.  i.  189. 
(8  2Bro.C.C.346,n.565. 

(9)  1  Bro.  C.  C.  17,  n. 

(10)  As  to  this  point  stated  anky  vol.  iv.  134^  in  WkMtr  v.  Ahtmai?. 

(11)  Anit,  vo).  IV.  129. 

(12)  AnU,  vol.  V.  er78. 
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kDOwledges  the  difficulty  of  these  cases :  and  ^tes  the  mode,  by 
which  it  may  be  done  ;  and  that  the  party  cannot  come  to  complain 
at  any  distance  of  time. 

Mr.  Htfttistf  in  reply. — ^The  doctrine  of  length  of  time  and  aoqui* 
escence  does  not  apply  to  the  case  of  a  cestui  que  trust  and  a  trustee, 
misconducting  himself.  It  does  not  appear,  that  this  Plaintiflf  re- 
ceived any  part  of  the  money.  Until  1799  she  knew  nothing :  then 
she  complains ;  and,  to  cure  the  defect  of  title,  an  offer  is  made  to 
her  of  2002.  upon  the  terms  of  her  making  a  Will,  appointing  to 
Quarman  in  fee. 

It  is  true,  White  was  not  a  trustee  to  sell.  But  he  was  guilty  of 
a  breach  of  trust  by  selling,  and  for  his  own  benefit ;  his  duty  requiring 
him  to  preserve  this  estate  in  this  family  ;  which,  without 
[*  219]  his  interference,  ^  would  not  have  been  sold.  The  wife  is 
entitled  to  complain  with  reference  to  her  estate  for  life  ; 
the  provision  for  her  separate  use  pervading  the  whole.  The  case 
of  Whistler  v.  Netvfnan  was  followed  and  confirmed  by  Mores  v. 
Huish  (1)  ;  in  which  the  bill  was  dismissed  with  costs.  As  to  the 
period,  from  which  the  account  should  be  given,  it  is  due  at  least 
fnom  the  time  of  filing  the  bill ;  according  to  the  course,  that  has 
been  adopted  of  late. 

The  Lord  Chancellor  [Eldon]. — ^It  is  absolutely  necessary,  that 
the  children  should  be  parties.  This  suit  has  two  objects :  1st,  to 
clothe  the  legal  estate,  that  is  in  duarman,  with  alUthe  uses  of  the 
settlement  upon  the  Plaintiff's  marriage,  at  least  subsequent  to  the 
trust  for  her  separate  use  :  2dly,  for  a  declaration,  as  to  her  interest, 
notwithstanding  her  acts,  and  the  remote  periods,  when  those  acts 
were  done,  that  the  Defendants,  White  and  duarman,  may  be  con- 
sidered trustees  of  the  rents  and  profits  during  the  whole  time  for 
her  separate  use.  The  consideration  is  very  different,  whether 
Cluarman  is  a  trustee  for  those,  who  will  be  entided  after  the  Plain- 
tiff's death,  and,  whether  he  is  a  trustee  for  her  during  her  life.  If 
she  has  a  right  to  agitate  the  question  with  him  upon  the  possible 
right  of  the  children,  they  ought  to  be  parties ;  otherwise  different 
judgments  might  be  given  in  the  suit  of  this  Plaintiff,  contending 
for  her  children,  and  afterwards  in  a  suit  instituted  by  the  children 
themselves.  No  decision,  that  I  can  make  now,  will  bind  them,  not 
being  parties ;  or  prevent  a  bill  by  them. 

As  to  the  children,  I  lay  out  of  the  case  the  circumstance  that 
White  was  the  trustee  ;  and  suppose  him  not  to  have  been 
[*  220]  *  dealing  in  the  purchase,  and  to  have  incurred  all  that 
suspicion,  that  was  thrown  upon  the  trustee  in  Whistler  v. 
Newman  (2) :  (the  suspicion,  that,  as  he  was  a  creditor,  the  money 
was  raised  for  his  benefit ;  which  certainly  had  great  influence  upon 
the  Court ;  much  more  than  upon  my  mind :)  but  suppose,  being 
pressed  by  the  wife,  he  had  merely  joined  in  these  conveyances ; 

(1)  ^rUe^  vol.  V.  622.    See  the  note,  page  17. 

(2)  Ante,  vol.  iv.  129.  See  as  to  that  case  Speriing  v.  RocMmi^  viii.  164 ;  Jones 
V.  liaris,  Wagaiaff  v.  Smiithy  ix.  486, 525^  and  the  note,  v.  Vf. 
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destroying,  as  far  as  be  could,  the  contingent  remainders  to  the  chil- 
dren, and  the  interests,  that  might  be  taken  under  her  Will,  or  by 
her  heirs:  every  person,  to  whom  White  conveyed,  would  be  a 
trustee,  in  the  same  situation,  as  to  those,  who  took  no  part  in  the 
act  Therefore,  as  to  persons,  claiming  subsequently  to  the  husband 
and  wife,  Cluarman  took  the  estate,  as  White  had  it ;  and  upon  a 
bill  after  the  death  of  the  husband  and  wife  by  the  children  they 
would  be  held  entitled  to  the  estate.  The  question  as  to  the  right 
of  the  children  is  very  different  from  the  points  arising  upon  the  part 
of  the  wife  herself.  Her  interest  is  formed  either  by  a  legal  estate, 
vested  in  her,  or  an  estate  to  her  separate  use.  That  estate,  for  her 
life,  might  be  destroyed :  but  the  consequence  would  be,  that  the 
remainder  vested  in  White  and  his  heirs,  in  trust  for  her  separate 
use ;  and  the  subsequent  limitations  were  either  vested  in  law  and 
equity,  or  vested  in  law  and  contingent  in  equity  ;  as  they  seem  to 
be. 

The  first  question  then  is.  What  could  the  wife  do  with  this  es- 
tate ?  What  could  she  lawfully  do,  with  respect  to  her  own  interest 
only  ;  not  meaning  to  deal  as  to  those,  who  would  be  entitled  after 
her  decease  ?  It  is  extremely  important,  that  this  question  should 
be  once  for  all  well  decided.  My  mind  is  in  great  dis- 
traction *  upon  that  subject.  In  WhistUr  v.  Nevman  (1)  [*  221] 
I  considered  every  point  as  settled  ;  unless  the  case  could 
have  been  decided  upon  the  circjimstance,  that  Maidment  was  im- 
properly dealing  for  his  own  interest.  If  it  is  asserted,  that,  though 
Lord  Thurlow,  following  his  predecessors,  as  far  back  as  the  doctrine 
can  be  traced,  lepeatedly  decided  upon  this  principle,  this  Court  has 
DOW  a  right  to  refuse  to  follow  it,  I  am  not  bold  enough  to  act  upon 
that  position.  Previously  to  Whistler  v.  Newman,  the  cases,  EUis  v. 
Atkinsoti  (2),  Pybus  v.  Smith  (3),  Hubne  v.  Tenant  (4),  Peacock  v. 
JMank  (5),  and  others,  had  been  determined.  No  Judge  ever  felt  so 
strong  an  inclination  to  say,  the  Act  should  not  avail,  as  Lord  Thur- 
low in  EUis  v.  Atkinson ;  and  more  particularly  in  Pybus  v.  Smith ; 
in  which  case  his  reasoning  was  unanswerable ;  if  the  point  had 
been  open.  Upon  principle  a  woman  contracting  marriage  loses  all 
the  powers  she  had  as  a  Feme  sole ;  and  yet  this  Court  allows  her  to 
place  herself  by  contract  in  the  situation  of  a  Feme  sole ;  and  so  it 
was  at  law  ;  though  it  is  now  got  rid  of  there  (6).  Lord  Thurlow 
said,  upon  true  principle,  that,  if  the  contract  makes  her  a  Feme 
soUy  her  faculties,  as  such,  the  nature  and  extent  of  them,  are  to  be 
collected  from  the  terms  of  the  instrument,  making  her  such.  In 
Pybus  V.  Smith  (7)  this  Court  exerted  all  its  providence ;  the  trus- 

(1)  AnU,  vol.  iv.  129. 
(2)3Bro.C.C.346,ii.565. 

(3)  3  Bro.  C.  C.  340 ;  cmU,  vol.  i.  189. 

(4)  1  Bro.  C.  C.  la 

(5)  1  Ves.  193. 

'  (6)  See  the  references  in  the  note,  anif,  vol.  v.  17. 
(7)  3  Bro.  C.  C.  340 ;  onie,  vol.  i.  189. 
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tees  were  to  receive  the  diTidends^  and  from  time  to  time  to  pay 
them  into  the  proper  hands  of  the  wife,  receipts  to  be  given  from 
time  to  time,  &c.  The  words  '<  and  not  by  anticipation,"  were  in- 
serted in  Miss  Watson's  settlement ;  in  which  Lord  Thur- 
[*  222]  low  was  a  trustee  ;  *  and  took  great  pains  to  defeat  what 
he  took  to  be  established  by  the  authority  of  this  Court. 
Notwithstanding  all,  that  was  expressed  in  Pybua  v.  Smithy  Lord 
Thurlow  felt  himself  bound  by  authority  to  say,  those  words  have 
no  more  effect  than  to  create  in  the  view  of  this  Court  a  separate 
interest  of  the  wife  in  the  property;  and  in  Fettiplace  v.  Gor^ 
ges  (1)  Lord  Thurlow  thought  the  expression  used  in  that  Will 
equivalent  to  all  these  words ;  and  gave  the  wife  a  right  to  receive 
the  property  with  her  own  hands  from  time  to  time  ;  and  to  dispose 
of  it  by  deed,  and  by  Will  also. 

The  principle  therefore  is,  that  all  these  words  are  only  an  un- 
folding of  all,  that  is  implied  in  a  gift  <'  to  the  separate  use."  Lord 
Thurlow  made  that  decision  in  Pybus  v.  Smith  (2)  with  great  reluct- 
ance ;  thinking  the  act  proposed  most  unrighteous.  But  he  looked 
back  to  authorities  ;  and  found,  that  he  had  occasion  to  consider  the 
subject  very  much  in  Hubne  v.  Tenant  (3).  About  that  time  this 
Court  had  no  difficulty  in  supposing,  a  woman,  having  such  an  inter- 
est, might  give  it  to  her  husband,  as  well  as  to  any  one  else.  These 
cases  never  intended  to  forbid  that ;  and,  if  he  conducts  himself 
well,  I  do  not  know,  that  she  can  make  a  more  worthy  disposition ; 
though  certainly  the  particular  act  ought  to  be  looked  at  with  jeal- 
ousy. In  that  case  there  was  a  very  formal  creation  of  a  limitation 
to  the  separate  use ;  which  is  not  necessary ;  for,  if  the  intention 
can  be  collected,  the  effect  is  just  the  same.  The  wife  executed  no 
formal  instrument.  But  she  put  her  name  to  a  bond  together  with 
her  husband :  an  instrument,  with  regard  to  which  at  law  the  plea 
<<  Non  est  factum  "  might  have  been  put  in.  It  was  an 
[*  223]  absolute  nullity  ;  except  as  a  *  paper,  with  reference  to 
which  her  intention  was  supposed  to  be  stated  ;  but  not  as 
the  settlement  required.  Lord  Thurlow  however  thought  himself 
bound  by  authority  to  say,  as  she  could  have  no  other  intention  than 
to  charge  her  separate  estate,  that  informal  instrument  was  such  a 
charge  ;  and  he  by  decree  executed  that  intention  ;  recurring  back 
to  all  the  cases,  in  which  informal  acts  of  different  sorts  had  been 
held  a  sufficient  denotation  of  the  wife's  intention.  The  subsequent 
case  (4),  to  which  I  have  alluded,  is  a  declaration  of  Lord  Thurlow, 
as  a  trustee,  as  to  his  opinion  of  the  doctrine  of  this  Court,  con- 
formable to  his  acts. 

Then  came  the  case  of  Whistler  v.  Newman  (5) ;  upon  which  it 
does  not  become  me  to  make  any  other  remark  tnan  that,  when  this 
case  comes  on  to  be  argued  again,  it  must  be  considered,  how  far 

1)  3  Bra  C.  C.  8;  ante,  vol  i.  46. 
'2)  3  Bro.  C.  C.  340 ;  anU,  vol.  i.  189. 
;3)  1  Bro.  C.  C.  16. 

(4)  Upon  MIbs  Watson's  settlement 

(5)  AnUy  vgl.  iv.  129. 
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that  case  is  consistent  with  the  preceding  authorities :  if  it  is  not, 
then  whether  it  was  competent  to  the  Court  in  that  year  to  refuse  to 
make  a  decree,  consistent  with  all  the  declarations  of  this  Court  for 
a  century.  It  is  true,  Maidment  was  a  creditor :  but  it  is  obVious, 
the  transaction  hild  no  direct  reference  to  him  as  a  creditor ;  as  in 
this  instance  there  is  to  the  trustee,  as  a  purchaser  of  the  interest  of 
the  wife.  A  bond  of  indemnity  was  given  in  that  case  ;  but  no  idea 
was  entertained,  that  any  bond  of  indemnity  was  wanted  as  against 
the  wife ;  for  the  report  expressed  it  to  be  on  account  of  the  interest 
of  the  future  children.  It  is  one  thing  to  say,  the  trustee  is  well 
warranted  in  not  acceding  to  the  act ;  and  another,  that  he  has  done 
wrong  by  acceding.  It  is  said,  a  trustee  ought  never  to  join  in  aiding 
a  married  woman  to  give  tiway  separate  property.  If  this  Court  has 
established,  that  she  can  give  it,  and  the  mode,  by  which  she 
can,  it  *  is  extraordinary  to  say,  she  has  not  given  it,  be-  [*  224] 
cause  the  trustee  joins  with  her.  I  never  heard  before, 
that,  if  she  had  executed  an  instrument,  that  would  be  a  good  dis- 
position, especially,  if  for  valuable  consideration,  this  Court  would 
refuse  to  execute  that  disposition  in  favor  of  a  person,  entitled  for  • 
valuable  consideration,  and  to  call  upon  the  trustee  to  clothe  him 
with  the  same  right  the  wife  had.  Can  it  be  said  upon  just  reason- 
ing, that  her  act  alone  will  give  the  person  a  right  to  come  for  a  de- 
cree against  the  trustee ;  and,  that  the  Court  will  make  the  decree ; 
and  yet  the  act,  in  other  respects  good,  is  not  good ;  because  the 
trustee  joins  in  that  act,  which  the  Court  would  order  him  to  do  ? 
That  cannot  be;  and,  if  no  other  observation  can  be  added,  but, 
that  it  is  to  satisfy  the  debt  of  the  husband,  unless  the  doctrine  is, 
that  she  may  give  to  every  one  but  the  person,  in  whose  favor  upon 
the  most  proper  and  meritorious  obligations  she  may  be  influenced 
to  act,  that  is  not  an  objection. 

With  reference  to  these  principles  how  does  this  case  stand  in 
fact;  attending  to  the  interest  of  the  Plaintiff  only  ?  Suppose  her  a 
feme  covert^  in  this  Court  considered  a  feme  sole  under  a  trust  for 
her  benefit,  the  question  is.  Whether  it  is  possible  to  guard  her  in- 
terests better  than  by  considering  her  in  the  ordinary  situation  of 
any  other  cestui  que  trust;  that  she  may  dispose  o^  such  an  interest, 
as  she  might  bar  any  other  estate,  by  fine ;  and,  whether  the  various 
obligations  she  comes  under  in  these  different  instruments  are  not 
obligations,  affecting  her  separate  trust  estate  full  as  much  as  the 
execution  of  the  bond  in  Hulme  v.  Tenant  (1) ;  and  especially  it 
must  be  considered,  what  is  the  effect  of  her  having  both  levied  a 
fine  and  come  under  those  obligations.  If  she  meant  no 
more  than  to  dispose  of  her  *  separate  interest,  and  if  she  [*  225] 
would  have  well  executed  that  intention  by  these  instru- 
ments, it  is  very  diflicult  to  say,  that,  because  the  farther  interests 
cannot  be  affected,  her  own  interests  shall  not  be  affected,  as  she  in- 
tended it  should  be.     It  is  said,  it  shall  not ;  because  White  was  the 


(1)  J  Bro.  C.  C.  16. 
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trustee  to  preserve  that  interest.  Suppose,  he  had  not  dealt  in  this 
transaction  himself:  or  suppose,  the  first  estate  were  expressly  to  the 
husband  for  her  separate  use,  with  remainder  to  White  for  her  separ- 
ate use ;  is  there  any  reason  to  say,  she  was  not  at  liberty  to  dispose, 
to  a  third  person  at  least,  of  the  separate  trust  in  possession,  in  some 
form  ?  If  she  was,  why  will  not  the  same  principle  do  for  the  estate 
in  remainder?  Next,  supposing  a  third  person  would  have  taken 
effectually,  are  White  and  duarman  to  be  held  not  to  have  taken 
the  Plaintiff's  interest  effectually,  because  White  happens  to  be  the 
person  dealing  in  all  the  circumstances ;  and  upon  what  terms  are 
they  to  account  upon  this  bill?  The  conveyance  in  1799  to  Evans, 
for  ninety-nine  years,  to  secure  2002.,  the  receipt  upon  the  back  be- 
ing by  the  husband,  though  a  hiost  informal,  inaccurate,  instrument, 
amounts  to  a  plain  manifestation  under  her  hand  and  seal,  though  a 
nullity  in  Law,  as  the  bond  in  Hubne  v.  Tenant  (1)  was,  that  she 
meant  to  charge  her  life  interest  with  that  sum.  In  some  respects 
this  case  is  stronger  than  ffhistler  v.  Nevnnan  (2) ;  for  there  Maid- 
ment  was  a  mere  creditor ;  and  the  ground,  that  he  would  have  a 
better  hope  of  payment  from  the  hustmnd,  the  transaction  having  no 
direct  connection  with  his  debt,  cann6t  be  very  clearly  supported. 
In  that  case  the  account  was  not  given  far  back ;  and  it  was  justly 
restrained ;  for  the  wife  might  permit  the  husband  to  receive  the 
I^operty  from  time  to  time ;  and  in  that  case  the  Court  will  only 

give  the  account  for  one  year  (3).  In  this  case  it  must  be 
[*  226]     considered,  *  whether  all  this  acquiescence  is  not  to  be 

taken  as  consent,  till  the  bill  filed,  that  her  husband  or 
those  claiming  under  him  should  receive  the  rents  and  profits.  The 
doctrine  as  to  a  trustee  buying  the  trust  property  does  not  apply  to 
such  a  trustee  as  White :  a  trustee,  not  to  sell,  but  to  preserve  con- 
tingent remainders,  and  to  pay  the  rents  and  profits  to  the  separate 
use  of  the  wife.  Then  the  objection  of  acquiescence  occurs.  Lord 
Alvanley  certainly  held  (4),  and,  I  think,  justly,  that  long  acquies- 
cence under  a  sale  to  a  trustee  (for  that  is  the  principle  of  his  decree) 
ought  to  be  taken  as  evidence,  that  as  between  the  trustee  and  the 
Cestui  que  trust  the  relation  had  been  abandoned  in  the  transaction ; 
and,  that  in  all  other  respects  it  was  fair ;  for  the  mere  circumstance 
of  the  Abandonment  would  not  be  quite  sufficient :  my  notion  resting 
upon  this  among  other  things ;  that  the  situation  of  the  trustee  gives 
him  an  opportunity  of  knowing  the  value  of  the  property  he  is  to 
buy  better  than  the  Cestui  que  trust;  that  he  acquires  that  knowl- 
edge at  the  expense  of  the  Cestui  que  trust;  and  is  bound  to  apply 
it  for  his  benefit ;  and  it  is  so  difficult  in  most  cases  to  make  out  by 
inquiry  in  a  Court  of  Justice,  whether  he  has  acted  honestly,  that  the 
Court  has  said,  it  is  better  in  general  cases,  that  the  trustee  should 
not  be  permitted  to  buy. 

(1)  1  Bro.  C.  C.  la 

(2)  .^n/e,vol.  iv.l29. 

(3)  See  ante,  SmUk  v.  Lord  Camdford,  vol.  ii.  698,  and  the  note,  716. 

(4)  CampbeU  v.  fraOcer,  anU,  vol.  v.  678. 
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It  is  impossible  to  decide  this  case  without  having  the  children 
before  the  Court,  to  have  these  points  considered ;  and  I  do  so  much 
doubt  the  authority  of  Whistler  v.  Newman  (]),  that  I  desire,  when 
this  cause  comes  on  again,  that  case  may  be  very  fully  considered. 

Nov.  20M,  23d,  27<A.  •  The  four  children  of  Parkes  [*  227] 
and  his  wife  being  brought  before  the  Court,  the  case 
was  again  argued  by  the  same  Counsel.  For  the  Defendants 
White  and  duarman  it  was  insisted,  that,  whatever  may  be  the 
right  of  the  children.  Defendants,  the  Plaintiff  must  go  upon  her 
own  right  to  relief;  and  even,  if  the  children  had  filed  the  bill, 
they  could  not  have  had  redress  during  the  tenancy  for  life  ;  having 
only  a  contingent  interest. 

The/case  was  argued  on  behalf  of  the  Children  by  Mr.  TVethereU. 

The  Lord  Chancellor  [Elbon]. — ^It  has  been  truly  observed, 
that  this  Plaintiff  must  obtain  in  Equity  by  the  strength  of  her  own 
title  the  relief,  either  expressly,  or  generally,  prayed.  It  is  not 
necessary  upon  this  occasion  to  consider,  whether  the  children,  who 
are  now  Defendants,  and  may  hereafter  have  a  right  to  say, 
Quarman  is  a  trustee  for  them,  would,  if  they  were  Plaintiffs,  be 
entitled  to  relief:  the  question  now  being  upon  the  right  of  this 
Plaintiff  to  complain  of  these  circumstances. 

Under  the  limitation  by  this  settlement  to  the  wife  for  life  the 
husband  being  entitled  in  her  right  during  their  joint  lives,  it  was 
admitted,  he  might  demise  for  that  interest ;  and  therefore,  as  far 
as  it  was  parted  with  for  their  joint  lives,  it  would  be  difficult  to 
sustain  any  complaint.  But  with  an  express  view  to  protect  the 
wife,  her  children,  and  devisees,  there  is  a  limitation,  if  the  legal 
estate  to  the  Plaintiff  for  her  life  should  be  destroyed  by  forfeiture 
or  otherwise,  vesting  directly  the  legal  interest  in  White ;  and  strip- 
ping the  husband  of  the  right  to  receive  the  rents  and  profits  by 
declaring,  that  in  that  event  he  should  not  be  entitled  to 
receive  *  them  ;  but  that  she  should  from  that  moment  be  [*  228] 
considered  as  sole ;  and  take  them  to  her  separate  use.  ' 
This  was  the  effect,  not  only  of  the  contract,  but  also  in  this 
Court ;  that  she  should  have  the  free  power  ofdaaking  a  Will :  that 
power  to  remain  in  her  uncontrolled  until  her  death.  According  to 
the  true  intention,  not  only  the  husband  was  bound  not  to  control 
that  Will,  but  the  object  of  making  White  a  trustee  was  to  protect 
her  against  the  control  of  her  husband,  unduly  exercised,  in  that 
respect.  Where  an  instrument  of  this  sort  is  executed,  the  husband 
and  wife  are  purchasers  for  the  children :  the  latter  particularly ; 
where  there  is  a  settlement  of  her  own  estate ;  whether  the  interests 
are  vested  or  contingent :  such  as  they  are.  The  mode,  adopted  in 
this  instance,  was  by  placing  in  White  an  estate  to  secure  the  effect 
of  that  purchase  for  them  upon  the  marriage.  It  is  clear,  therefore, 
there  was  imposed  upon  him  by  this  settlement  every  duty  to  her, 

(1)  AfUe,  vol.  iv.  129. 
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her  devisees,  and  the  children :  but  it  is  equally  clear,  that  to  the 
extent  of  the  legal  and  equitable  powers  the  nature  of  the  estate 
left  in  her  she  could  free  him  from  those  obligations ;  and  acts, 
fairly,  advisedly,  done  upon  her  part,  would  entitle  him  to  say,  he 
no  longer  remained  under  those  obligations.  He  would  have  been 
more  correct,  if  he  had  not  joined  in  the  mortgage  for  ninety-nine 
years  in  1799:  but  I  do  not  see,  unless  that  money  was  his, 
or  some  circumstances  appear  as  to  the  advance  of  the  money,  how 
to  quarrel  with  that ;  for  the  husband  might  by  demise  have  given 
as  good,  or  a  better,  security.  If,  however,  it  should  turn  out,  that 
he  advanced  the  200Z.,  and  the  subsequent  transactions  amount  to 
breach  of  trust  and  oppression  towards  the  wife,  the  fact,  that  he 
began  then  to  deal  with  the  estate,  is  not  immaterial  with  reference 
to  the  subsequent  circumstances.     When  the  character,  in  which  he 

stood,  is  considered,  he  must  not  complain,  if  inquiry  as 
[*  229]     to  these  acts  is  pressed  to  the  *  utmost.     The  object  of 

the  estate  in  him  was  to  protect  the  wife  against  any  act 
by  her.  I  admit,  there  was  a  large  power  in  her  according  to  the 
authorities  under  the  trust  for  her  separate  use  ;  and  the  meaning  of 
the  contract  was,  that  she  should  have  as  unreserved  a  power  to 
make  a  Will,  as  if  she  was  a  feme  sole. 

Admitting  for  a  moment,  that  she  had  a  clear  power  of  selling  the 
estate  to  any  one,  it  must  appear,  that  she  knew  what  she  was  about : 
especially  if  the  sale  is  to  her  own  trustee :  though  not  a  trustee  for 
sale  for  her  benefit :  but  he  is  for  her  children :  and  by  this  deed  a 
species  of  covenantor,  that  he  will  act  accordingly.  This  instru- 
ment recites  what  is  false ;  that  the  husband,  notwithstanding  the 
subsequent  limitations,  had  power  to  sell  the  fee-simple  and  inherit- 
ance. They  had  no  such  power ;  unless  the  trustee  would  join  ; 
and  that  wrongful  act  could  not  give  them  the  power.  She  is  re- 
cited to  agree  to  sell  to  Evans.  That  is  not  all ;  for  the  deed  re- 
cites, that  she  does  this  with  the  consent  and  approbation  of  her 
trustee';  and  he  joins;  destroys  the  uses,  to  be  created  by  her  Will, 
and  all  the  other  uses.  It  is  now  su^ested,  that  this  conveyance, 
purporting  to  convey  the  wife's  title,  and  made  under  the  protection 
and  with  the  consent  of  the  trustee,  to  Evans,  is  a  conveyance  to 
the  trustee  for  his  own  benefit.  The  circumstance,  that  answers  all 
about  acquiescence,  is  the  bond  of  indemnity  to  Evans  from  the 
husband  against  the  effect  of  the  acts  of  White  himself;  who  is  the 
purchaser  under  these  circumstances ;  and  then  they  procure  this 
woman,  with  whom  the  husband  had  contracted,  that  she  should 
have  the  free,  uncontrolled  power  to  make  a  Will,  and  White,  to 
protect  herein  the  exercise  of  that  power,  to  make  a  Will  in  favor  of 
Evans;  limiting  the  estate'  to  him,  as  her  devisee ;  and  they  take  u 

fine.  I  do  not  apprehend,  if  a  purchase  takes  place  under 
[*  230]     circumstances,  against  which  relief  *  would  be  given  here, 

that,  because  there  is  a  fine,  no  relief  can  be  given.  That 
is  only  a  part  of  the  circumstances,  making  the  breach  of  trust ;  and 
relief  is  given  against  it,  like  any  other  assurance.     That  was  in 
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May,  1785.  In  August  following  White  takes  a  conveyance  from 
Evans  to  himself ;  stating  upon  the  face  of  it,  that  Evans  was  the 
owner  of  the  estate :  that  he  had  it  as  his  own :  that  White  had 
contracted  with  him,  as  under  a  new  contract ;  that  Evans  proposed 
to  convey  to  him  in  consideration  of,  not  the  sum,  but  a  like  sum  of 
lOOOZ. ;  and  there  is  nothing  to  enable  any  person,  purchasing  under 
him,  to  collect,  that  there  were  any  circumstances,  which  in  justice 
and  equity  ought  to  be  attended  to  in  any  purchase  from  White. 
A  few  years  afterwards  White  sells  to  Cluarman  the  estate,  thus  ac- 
quired by  violating  every  duty  to  his  cestui  que  trust,  for  15002. :  an 
increase  of  one  third  ;  and  with  that  conveyance  Quarman  takes  a 
bond  of  indemnity  against  Parkes  and  his  wife,  and  a  covenant 
against  their  children ;  and  this  Plaintiff  then,  as  if  her  signing  a 
piece  of  paper  would  have  any  effect,  makes  a  Will  in  favor  of  Cluar- 
man ;  and  engages  on  a  piece  of  paper  not  to  revoke  it. 

Under  such  circumstances  can  there  be  a  doubt,  that  this  Court 
will  at  least  inquire  into  all  this ;  and,  if  it  shall  turn  out,  that  a  sum 
of  money  was  well  advanced,  it  is  to  be  considered,  whether  the 
Plaintiff  has  now  power  to  make  a  Will,  unaffected  by  her  acts  and 
that  paper ;  and  whether  Cluarman,  having  notice,  is  not  a  trustee 
to  the  uses  of  her  Will ;  and  a  right  to  make  a  Will  is  a  present  in- 
terest. It  follows,  that  the  children  would  have  a  concurrent  right 
to  say,  he  is  a  trustee  for  the  other  uses  of  the  settlement ;  if  there 
is  no  Will.  All  acquiescence  in  such  a  case  is  nothing ;  for  they 
have  been  de  die  in  diem  bargaining  for  protection.  In 
the  very  last  instrument  *  Cluarman  has  expressly  taken  [*231] 
the  Plaintiff's  engagement  not  to  make  a  Will ;  because 
the  title  was  defective.  How  far  it  n^ay  be  possible  upon  the  result 
of  any  inquiry  to  relieve  her  as  to  the  estate  for  the  joint  lives  of  her 
and  her  husband  may  be  another  consideration ;  depending  upon 
this ;  whether,  as  the  husband  had  power  to  charge  a  sum  of  money 
upon  the  rents  and  profits  during  the  coverture,  relief  could  be  given, 
even  if  any  act  was  done  destroying  the  estate  during  the  doverture, 
upon  any  other  terms  than  having  the  estate  a  pledge  for  the  money 
so  advanced.  With  reference  to  another  circumstance,  I  should 
hesitate  long,  before  I  should  say,  that,  where  there  is  a  settlement, 
by  which  a  wife  is  under  contract  to  have  free  power  to  make  a  Will 
during  the  whole  coverture,  this  Court  would  act  upon  any  instru- 
ment, the  object  of  which  is  to  put  that  power  under  a  control,  that 
contradicts  the  whole  effect  of  the  contract  upon  marriage  :  an  in- 
demnity being  taken  from  the  husband  against  her  making  that  Will : 
the  necessary  effect  of  which  is  to  put  her  mind  under  a  control :  a 
state,  in  which  the  party,  taking  that  indemnity,  knows  she  ought 
not  to  be  placed. 

Inquiries  were  directed  as  to  the  sums  advanced,  the  instruments 
executed,  and  all  the  circumstances  of  these  transactions.  The  case 
was  again  argued  upon  the  Master's  Report ;  which  did  not  produce 
any  circumstances,  that  varied  the  state  of  it ;  farther  than  that  it 
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appeared  by  the  admission  of  White,  that  the  conveyance  to  Joseph 
Evans  was  in  trust  for  White ;  and,  that  the  Master  stated  the  profit 
upon  the  sale  to  duarman,  admitted  by  White  to  be  300/.  to  amount 

to  500/. 
[*232]         *Ja/y  I3th.    The  Lord  Chancellor  [Eldon.]— The 

circumstances  of  this  case  are  very  singular ;  and  the  con- 
duct of  White  has  been  in  direct  contradiction  to  the  purpose,  for 
which  he  was  made  a  trustee  in  this  marriage  settlement ;  which  in- 
tended to  impose  upon  him  the  duty  of  protecting  the  wife  under  all 
circumstances,  in  which  she  could  be  placed.  It  is  true,  the  estate 
for  life,  being  a  legal  estate  in  her,  the  husband  would  be  seised  of 
a  freehold  in  her  right ;  and  entided  to  take  the  rents  and  profits. 
That  estate  is  followed  by  an  estate  to  White,  to  support  contingent 
remainders,  but  upon  trust  to  permit  her  and  her  assigns  to  receive 
the  rents  and  profits  for  her  separate  use.  Whether  the  intention 
was  to  give  her  the  separate  enjoyment  of  the  estate  from  and  im- 
mediately after  the  marriage,  or  upon  any  change  with  reference  to 
forfeiture,  I  do  not  know :  but  it  is  clear,  until  the  legal  estate  in  her 
was  determined  by  some  act  in  her  life,  the  husband  was  to  have 
in  her  right  the  rents  and  profits.  The  intention  and  scheme  of 
the  settlement  might  be,  that,  if  he  prevailed  upoii  her  to  join  in  a 
fine,  an  estate  might  arise  to  White  for  her  separate  use ;  but,  that 
while  the  husband  abstained  from  such  an  act,  he  should  have  the 
estate  himself.  There  is  difiiculty  upon  that ;  for  a  woman,  having 
separate  estate  for  her  life,  may  in  his  Court  sell  that  interest ;  and, 
if  the  transaction  is  fair,  the  fine,  by  which  it  is  carried  into  effect, 
would  in  equity  be  a  disposition  of  her  equitable  estate  also.  So 
that  purpose  might  fail.  Ui\fler  these  limitations,  it  is  clear.  White 
was  a  trustee  to  preserve  contingent  remainders :  next,  that  he  was 
intended  to  be  a  trustee  to  protect  the  wife  against,  not  only  her 
husband,  but  herself;  for  the  object  in  giving  her  power  to  dispose, 

not  by  deed,  but  by  Will,  was,  that  White  should  so  man- 
[*  233] '  age  *  the  legal  estate,  that  to  her  death  she  should  remain 

by  virtue  of  his  protection  in  possession  of  a  free  and  un- 
controlled Will,  enabling  her  to  make  a  disposition  :  farther,  he  was 
to  be  a  trustee  for  such  persons  as  she  should  appoint  to  the  succes- 
sion by  that  free  and  uncontrolled  Will ;  but,  if  she  should  not  make 
an  appointment,  he  was  a  trustee  to  protect  the  future  interest  of  the 
child,  if  there  should  be  only  one,  simply  in  the  character  of  trustee 
to  preserve  contingent  remainders ;  for  that  limitation  to  the  only 
child  is  a  contingent  remainder:  but  if  there  should  be  more 
children,  there  was  a  contingent  legal  estate  in  him,  upon  trusts, 
which  he  was  to  execute :  that  legal  estate  being  a  contingent  re- 
mainder in  himself;  which  his  estate  to  preserve  contingent  remain- 
ders enabled  him,  and  made  it  his  duty  to  protect.  The  last  limita- 
tion, to  the  right  heirs  of  Catherine  Parkes,  as  expressed,  raises  a 
rational  doubt,  whether  it  was  not  a  trust,  not  a  legal  estate ;  and 
therefore,  whether  it  could  be  connected  with  the  legal  estate,  limit- 
ed to  her  in  the  beginning. 
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The  first  object  was  to  mise  200/.  for  the  husband.  Upon  the 
Report  I  must  take  Evans  to  be  the  hand,  that  advanced  that  sum  : 
not  White  himself.  The  transaction  at  that  time  was  not  improper ; 
for  there  was  nothing  to  prevent  such  a  loan,  if  the  wife  upon  due 
consideration  thought  proper,  by  a  pledge  of  the  estate  for  ninety- 
nine  years,  if  they  should  so  long  live.  But  that  term  is  gone  by 
the  effect  of  the  subsequent  conveyances ;  though  it  would  have 
been  a  prudent  measure  to  have  kept  it  alive.  The  next  transaction, 
upon  White's  affidavit,  is,  that  the  husband  wished  to  part  with  his 
estate ;  representing  a  plan  to  purchase  another  estate,  nearer,  to  be 
settled  to  the  same  uses.  If  that  had  been  the  real  transaction,  and 
the  consideration  fair,  some  risk  might  have  been  incurred ;  as  it 
was  a  transaction  not  strictly  conformable  to  the  trust :  but 

*  it  could  hardly  be  considered  culpable.  But  here  is  an  [*  234J 
estate,  let  at  a  net  rent  of  50/.     The  trustee,  with  all  these 

duties  imposed  upon  him,  buys  that  estate  at  twenty  years'  purchase. 
At  all  events  he  ought  to  have  given  as  much  consideration,  as  it 
was  worth.  But  (not  to  lay  stress  upon  that)  suppose  1000/.  the  full 
consideration :  then  White  represents  (for  the  representation  must 
be  taken  to  be  his  as  well  as  the  husband's),  that  these  persons  had 
a  clear  power  to  sell  the  whole  inheritance  ;  and,  to  make  that  good, 
they  levy  a  fine  to  Evans  ;  who  purchased  in  May :  White  being  the 
real  purchaser :  as  appears  by  the  conveyance  in  August :  a  fine  to 
be  levied  to  that  person,  whose  duty  it  was,  first,  to  preserve  the 
contingent  remainders  to  the  children,  if  any  :  secondly,  it  certainly 
was  a  transaction,  contrary  to  his  duty,  and  particularly  to  be 
watched  in  equity,  to- concur  in  a  scheme  to  take  from  the  wife  the 
power  of  making  a  Will  by  calling  upon  her  to  make  one  :  and  the 
mode,  by  which  they  concert,  that  the  children  shall  never  take,  is 
making  her  devise  the  estate  to  the  trustee,  the  purchaser ;  and  call- 
ing upon  the  husband  to  give  a  bond  of  indemnity  as  to  the  title  : 
thereby  creating  as  against  the  wife  an  interest  in  the  husband  to  use 
all  the  marital  influence  to  induce  or  compel  her  not  to  attempt  to 
make  that  Will,  the  free  power  of  making  which  was  the  thing  con- 
tracted for  by  the  settlement.  There  can  be  no  doubt,  these  Wills 
must  be  delivered  up  to  her,  to  be  disposed  bf  as  she  thinks  fit. 

Next,  has  she  an  interest  in  the  estate,  entitling  her  to  sue  as 
Plaintiff?  Whatever  may  be  the  judgment  at  a  future  day  of  the 
effect  of  the  fine  levied  by  her,  which  in  my  opinion  is  not  governed 
by  Penne  v.  Peacock  (1),  she  has  an  interest  to  support 

*  this  suit :  or,  as  a  parent,  and  a  purchaser  for  her  chil-  [*  235] 
dren  under  the  marriage  settlement,  as  all  parties  to  a  mar- 
riage settlement  are  purchasers  for  their  issue,  she  has  a  right  to  in- 
sist in  that  character  alone,  that  the  legal  estate  shall  be  so  dealt 
with,  that  the  contingent  remainders  the  trustee  was  bound  to  pro- 
tect shall  not  be  left  in  such  peril  as  they  are  at  present :  leaving  the 
effect  of  her  Will,  in  consequence  of  having  joined  in  the  fine,  to 

(1)  For.  14. 
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be  decided  afterwards.  It  is  clear,  the  purchase  by  Evans  in  May 
was  for  White,  The  apparent  transaction  in  August  following  is  a 
distinct  purchase  from  Evans  by  White  :  Evans  having  no  connec- 
tion with  the  trustee  in  the  front  of  the  title :  the  object  to  give  a 
color  to  fence  against  the  Plaintiff  and  her  children  ;  and  also  as  to 
future  purchasers.  It  appears  upon  the  conveyance  in  1793,  that 
White  sold  for  1500/.  the  estate  he  had  bought  for  1000/. ;  an  ad- 
vance of  one  third  ;  the  purchaser  having  distinct  notice :  and  tak^ 
ing  a  bond  of  indemnity.  White  for  some  reason,  perhaps  not  con- 
fidently relying  upon  the  transaction,  thinking,  it  might  be  useful  to 
soften  any  disposition  to  dispute  it,  handed  over  200/.  to  Parkes  and 
his  wife.  The  advantage  made  is,  according  to  the  admission,  300/. ; 
but  by  the  report  500/.  Cluarman  rests  upon  his  bond  of  indemnity 
from  his  purchase  in  1793  until  1799 ;  and  then,  probably  from 
some  intimation,  that  the  case  of  Penne  v.  Peacock  (I)  might  not 
do,  and,  taking  the  whole  transaction  together,  and  attending  to 
White's  duty,  a  time  might  come,  when,  if  he  should  not  have  a 
title  as  devisee  of  the  PlaintiiT,  he  might  be  considered  as  having  n<^ 
title,  another  Will  is  taken  from  her,  devising  to  Cluarman ;  their 

wants  being  fed  by  the  advance  of  200/. 
[*  236]         *  This  estate  therefore  was  dealt  with  by  this  trustee 

from  the  beginning  to  the  end  in  a  way  directly  contrary 
to  his  duty  as  trustee ;  and  I  have  no  hesitation  in  declaring,  that 
Cluarman  is  at  this  moment  seised  of  the  legal  estate  for  such  of  the 
uses  of  this  settlement  as  shall  after  the  death  of  the  wife  be  good, 
effectual,  and  subsisting  uses.  Next,  is  he  to  remain  seised,  subject 
to  such  uses  after  her  death,  and  to  remain  a  trustee  for  that  pur- 
pose ?  Looking  at  their  title-deed,  as  disconnected,  as  it  is  framed, 
from  the  actual  title  Evans  had  under  White,  first  Cluarman  being, 
as  I  think  he  is,  a  trustee  for  those  uses,  is  a  trustee,  claiming  direct- 
ly against  those  uses :  next,  their  title-deeds  are  so  managed,  that  if 
this  suit  had  not  been  depending,  or  should  not  continue,  a  purchas- 
er from  him  without  notice  might  perhaps  defend  himself  against 
the  consequence  attaching  upon  the  estate.  Therefore  declare,  that 
Cluarman  holds  the  legal  estate,  but  subject  to  such  uses,  intents,  and 
purposes,  as  shall  legally  and  effectually  subsist  under  the  settlement 
after  the  death  of  the  Plaintiff.  That  will  leave  full  opportunity  to 
contend  for  the  title  of  her  devisees  and  children,  if  she  should  not 
make  a  will ;  and  the  instruments  she  has  executed  as  wills,  must  be 
delivered  up  to  her!  Those  instruments  cannot  possibly  be  held 
against  her  during  her  life. 

As  to  the  life  estate,  the  difficulty  arises  rather  out  of  the  pecu- 
liarity of  the  circumstances  than  from  any  general  doctrine  of  law  or 
of  this  Court  with  reference  to  a  conveyance  by  a  feme  covert,  having 
separate  estate.  My  judgment  is,  that  in  this  Court  a  married 
woman,  having  an  estate  to  her  separate  use,  is  capable  of  selling  it ; 
provided  she  is  bond  fide  dealing  with  persons,  competent  to  deal 

(I)  For.  41.       . 
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with  her,  and  not  taking  unfair  advantages  of  her.  If  this  Plaintiif 
without  her  husband  and  trustee  proposed  to  sell  to  a  third 
person  *  the  estate  for  life  she  would  have  to  her  separate  [*  237] 
use  after  the  determination  of  her  prior  estate  for  life,  she 
might  have  made  a  title  in  this  Court :  the  transaction  being  bona 
fide ;  and  no  advantage  taken.  The  question  then  is,  Whether, 
under  the  particular  circumstance  of  the  relation  of  White  to  this 
Plaintiflf,  and  all  the  circumstances  of  the  transaction,  (for  they  are 
all  connected  with  the  original  transaction)  upon  a  principle  different 
from  the  general  principle,  the  sale  of  the  estate,  considered  as  an 
estate  for  her  life,  can  or  cannot  be  supported  ? 

July  18M.  The  Lord  Chancellor  [Eldon]. — ^I  cannot  bring 
myself  qpon  any  authority,  that  I  have  seen,  and  the  principle  of 
which  I  can  approve,  to  affect  the  disposition  of  the  Plaintiff's  life 
estate.  The  true  result  is,  that  Quarman  is  to  be  considered  as 
holding,  subject  to  the  life  estate,  the  same  estate  White  would  now 
have  had,  if  he  had  done  no  act  in  altering  the  limitations  of  the 
settlement :  that  is,  subject  to  the  life  estate,  he  will  have  an  estate 
of  inheritance  in  him,  capable  of  supporting  the  uses  and  trusts,  lim- 
ited by  the  settlement  after  the  death  of  the  wife  :  the  question,  how 
far  the  fine  does  oi*  does  not  affect  that  power,  to  be  l^ft  open,  as  a 
question  of  law  ;  for  that  is  a  pure  legal  question.  The  Defendants 
must  pay  the  costs. 

The  Decree  directed,  that  the  two  Wills  made  by  the  Plaintiff, 
dated  the  17th  of  May,  1785,  and  the  19th  of  April,  1799,  should 
be  delivered  up  to  be  cancelled ;  that  new  trustees  should  be  ap- 
pointed in  the  place  of  White ;  that  duarman  should  convey  to 
such  trustees  to  the  use  of  himself,  his  heirs  and  assigns  during  Uie 
life  of  the  Plaintiff;  and  from  and  after  her  decease  to  the 
use  *  of  such  trustees,  their  heirs  and  assigns,  upon  such  [*  238] 
trusts,  and  for  such  estates,  uses,  and  purposes,  as  are  de- 
clared by  the  settlement  from  and  after  the  decease  of  the  Plaintiff; 
save  as  to  the  ultimate  reversion,  which  is  to  be  limited  to  the  use  of 
duarman,  his  heirs  and  assigns ;  and  that  the  next  friend  of  the 
Plaintiff  should  pay  the  costs  of  the  Defendants,  the  children  ;  and 
that  the  Defendants  Cluarman  and  White  should  pay  the  Plaintiff's 
costs,  and  also  the  costs  paid  to  the  children. 

1.  As  to  the  power  of  disposition  which  a  ftmt  covert  may  exercise  over  prop- 
erty given  or  settled  to  her  separate  use,  and  the  restrictions  which  may  be 
imposed  upon  such  disposing^  power,  see,  antty  the  notes  to  PyhuB  v.  iSbt^  1  V. 
189,  and  the  note  to  Sperlint^  v.  BoehfoHy  8  V.  164. 

2.  There  may  be  acts  which  a  court  would  not  decree  a  trustee  to  do,  but  which 
act9,  if  done,  would  probably  not  be  deemed  a  breach  of  trust:  Motuhi  v.  ffdUers, 
16  Vcs.  309;  Bernard  v.  Larzey  1  Brown,  535;  BiKoe  v.  Perkins,  1  Ves.  &  Beat 
49]. 

3.  With  respect  to  the  length  of  time  to  which  an  account  may  be  carried, 
back  against  a  husband,  who  has  been  in  receipt  of  annual  income  settled  to  his 
wife's  separate  use,  see  note  5  to  Smith  v.  Lord  Camdford^  2  V.  698. 
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4.  As  to  the  extreme  difficulty  which  a  trustee  will  always  meet  in  sastainio^  a 
purchase  from  his  cestui  que  truMy  see  the  notes  to  WhichcoU  v.  Lawrence,  3  V.  740 ; 
notes  2,  3,  4,  to  Crowe  v.  BaUardy  1 V.  215 ;  and  note  1  to  Lord  Harduncke  v.  Fer- 
non,  4  V.  411. 

5.  A  settlement  made  even  after  marriage,  if  for  yaluable  consideration,  and  for 
advancement  of  the  issue  of  the  marriage,  may  be  considered  as  a  purchase,  and 
defeat  a  subsequent  purchaser ;  and  the  amount  of  the  consideration  is  not  to 
be  too  strictly  exammed  in  such  cases:  Jones  v.  Marahj  Ca.  temp.  Talb.  65; 
Coptf  V.  Middleton,  2  Mad.  432 ;  and  see  note  2,  to  Brown  v.  Carter,  5  V.  863. 

6.  Well-grounded  suspicion  arises  when  the  wife's  trustee  obtains  payment  of 
a  debt,  due  to  him  from  the  husband,  out  of  the  wife's  separate  proper^ :  see  note 
2  to  ffhisUer  v.  Mwman,  4  V.  129. 

7.  That  a  fine,  constituting  part  of  an  assurance  obtained  by  nndue  means,  is  no 
bar  to  relief  in  equity,  see  note  1  to  Toulmin  v.  Price,  5  V.  WS» 

8.  As  to  the  effect  of  a  lis  pendens,  see  note  2  to  The  Bishop  of  Ifindiesler  v. 
Beavor,  3  V.  314. 

9.  Instruments  improperly  obtained  from  a  married  woman  may  be  decreed  to 
be  given  up  to  her,  idthough  no  use  could  probably  be  made  of  such  instruments 
at  law,  so  as  to  prejudice  her  if  they  were  left  in  the  hands  of  the  parties  in  whose 
favor  they  professed  to  be  executed :  Dalbiae  v.  Dalbiae^  16  Ves.  126.    , 
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RxBinuE  bequeathed  to  A.  and  ^  all  the  other  children  hereafter  to  be  bom  "  of 

B.  at  their  respective  a^fes  of  twenty -one. 
Those  bom,  after  one  attains  that  age,  arc  excluded. 

A  RESIDUE  was  bequeathed  to  the  Plaintiff,  by  name,  and  '^  all 
the  other  children  hereafter  to  be  bom  "  of  a  child  of  the  testator 
at  their  respective  ages  of  twenty-one.  The  Plaintiff,  having  at- 
tained that  age,  filed  the  bill. 

Mr.  RamtUy  and  Mr.  BeU,  for  the  Plaintiff,  noticed  the  words 
'^  hereafter  to  be  born  ; "  observing,  that  these  words  could  not  make 
a  difference  as  to  the  rule,  excluding  children  born,  after  one  had 
attained  the  age  of  twenty-one ;  referring  to  Andrews  v.  Parting- 
ton  (1),  Prescoit  v.  Long  (2),  and  Whitbread  v.  Lord  St.  John  (3). 

Mr.  Leachy  for  the  Defendant,  admitted,  upon  the  authority  of  the 
last  of  these  cases,  the  point  could  not  be  maintained. 

The  Master  of  the  Rolls  [Sir  William  Grant]  made   the 

Decree ;  observing,  that  children  born  afterwards,  are  ex- 

[*  239]     eluded  of  ^  necessity,  when  a  partial  distribution  is  to  take 

place ;  though,  if  that  circumstance  did  not  prevent  it,  all 

would  be  entitled.     In  the  case  before  Lord  Rosslyn  it  was  much 

discussed.  ' 

That  parties  who,  had  they  been  tn  esse  in  due  time,  mi^ht  have  claimed  a  par- 
ticipation in  a  testator's  bounty,  are  necessarily  excluded,  if  they  are  not  bom  till 
after  the  time  has  arrived  at  which  the  funds  are  distributable,  see,  ante,  note  3  to 
HiU  V.  Chapman,  1  V.  405. 

(1)  3  Bro.  C.  C.  401. 
(2i  JhUe,  vol.  iL  G90. 
(3)  Ante,  vol.  x.  153.    See  other  references  in  the  notes,  153 ;  and  vol.  L  408. 
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[Rolls.— 18a5,  AueusT  12.] 

LcGACT  of  stock  at  a  particular  age. 

Order  upon  the  petition  of  one  legatee,  having  attained  the  age,  for  a  transfer  of 
his  snare  to  his  attorney. 

John  Shackman  by  his  Will  gave  16,000Z.  stock  to  his  executors, 
upon  trust  to  transfer  to  the  PlaintiiTs,  his  grand-children,  in  diflfer- 
ent  proportions :  to  be  transferred  to  the  sons  at  the  age  of  twenty- 
three,  and  to  the  daughters  at  twenty-one.  A  petition  was  present- 
ed by  Frederick  Hill,  one  of  the  grand-children,  who  had  attained 
the  age  of  twenty-three ;  stating  his  situation,  as  an  officer  in  a 
regiment,  going  upon  foreign  service ;  and  praying  a  transfer  of  his 
share  to  his  uncle  and  kte  guardian  John  Hill ;  to  be  applied  and 
disposed  of  as  the  petitioner  should  direct ;  who  had  executed  a 
power  of  attorney  to  John  Hill. 

The  Master  of  the  Rolls  [Sir  William  Grant],  desired  to  be 
informed,  whether  it  was  usual  to  direct  a  transfer  to  the  attorney  of 
the  party. 

Mr.  Harty  in  support  of  the  Petition,  said,  there  had  been  in- 
stances ;  and  mentioned  Bird  v.  Le  Fevre ;  in  which  case  Lord 
Alvanley  made  an  order  for  a  transfer  to  the  attorney  of  one  of  the 
legatees,  having  attained  the  age  specified  ;  going  abroad  ;  and  ap-* 
prehending,  the  money  would  be  wanted  for  his  affairs  before  his 
return. 

The  Master  of  the  Rolls  then  made  the  Order. 

Sex  the  notes  to  this  suit  in  an  earlier  stage,  1  V.  405. 
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[Rolls. — 1805,  Auoust  2.] 

DxposiTioif  8  to  a  fact,  not  put  in  issue,  not  permitted  to  be  read  (a). 
Whether  the  attestation  or  the  Vice  Consul  abroad,  apparently  in  his  public 
character,'Can  be  considered  as  the  si^ature  of  a  subscribing  witness  within 
the  Statute  of  Frauds  to  a  Will,  devisug  real  estate,  Qtuere. 

Upon  a  Bill  by  a  devisee  against  the  heir  at  law,  an  objection  was 
taken  by  the  Defendant,  that  the  Plaintiff  was  proved  to  be  an  Alien 
Papist. 

(a)  No  deposition  can  be  read,  which  does  not  relate  to  some  fact  put  in  issue. 
James  v.  McKenin^  6  John.  Rep.  543. 

It  is  a  general  principle  that  the  allegations  must  be  sustained  by  proof,  and 
where  the  former  are  not  put  in  contestation,  no  proof  is  requisite.  I^on  v.  Tall- 
madgty  14  John.  Rep.  501. 
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Mr.  Richards,  Mr.  Ramilly,  and  Mr.  Daniely  for  the  PlaintifT,  an- 
swered, that  the  point,  upon  which  the  objection  was  taken,  was  not 
in  issue. 

Mr.  Fonblanqucj  and  Sir  Thomas  Turton,  for  the  Defendant  in- 
sisted, that  the  Court  must  take  notice  of  the  fact,  whether  found  in 
the  depositions  or  the  pleadings  ;  and  will  not  assist  the  Plaintiff  to 
recover  possession  from  thd  heir :  that  an  alien  enemy  and  an  alien 
papist  are,  as  to  incapacity  to  take,  in  the  same  situation :  that  the 
late  Acts  of  Parliament  profess  to  be  for  the  relief  of  British  sub- 
jects ;  and  were  not  intended  in  favor  of  foreign  papists.  They  cited 
Sevan  v.  Dike  (1).     Strode  v.  Strode  (2).     Bakh  v.  Tucker  (3). 

The  Master  of  the  Rolls  [Sir  William  Grant],  as  the  fact 
was  not  in  issue,  would  not  permit  the  depositions  to  be  read  (4). 

Another  objection  was  taken  to  the  execution  of  the  Will ;  that 
the  third  signature  was  that  of  the  Vice  Consul :  the  Will  being  ex- 
ecuted abroad ;  and  the  attestation  of  some  such  public  officer  is 
considered  necessary  to  the  validity  of  the  act ;  that  the  attestation 
in  this  instance  was  a  memorandum  by  the  Vice  Consul,  to  operate 
as  a  certificate,  a  separate  act,  in  his  public  character,  and  sealed 
with  his  official  seal ;  and  therefore  it  could  not  be  said,  he  subscrib- 
ed as  a  witness. 

The  question  upon  that  objection  was  sent  to  law. 


As  a  general  rule,  a  party  is  not  at  liberty  to  examine  to  any  thing  which  is  not 
put  in  issue  in  the  cause :  Whaley  v.  J^orUm^  1  Vem.  484.  And  evidence  of  a 
distinct  fact,  not  bearing  on  an  alleffation  put  on  the  record,  is  not  to  be  received : 
Smiik  v.  Oarkt,  12  Yes.  481 ;  Blakt  v.  Mamdl,  1  Ball  &  Beat  47;  Gwdon  v. 
Cordony  3  Swanst  472.  It  is  true,  that  Hodgson  v.  ThofJiUnh  1  £q.  Ca.  Ab.  228, 
offbrs  an  exception  to  this  rule ;  but  it  is  extremely  doubtful  whether  that  excep- 
tion could,  at  the  present  day,  be  sustained :  see  note  1  to  MuddtsUm  v.  Bnoten, 
6  V.  52. 

!1)  2  Ch.  Cas.  a 
2)  2  Ch.  Cas.  196. 
3)  2  Ch.  Cas.  40. 
4)  Hall  V.  MarUn,  6  Pri  240 ;  see  359. 
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THE  ATTORNEY   GENERAL  v.  WHITELEY. 

[1805,  July  20,  22.] 

In  a  Charity  Case,  an  omission  in  tho  original  Decree,  not  declarinj^  the  nature  of 
the  Charity,  corrected  upon  farther  directions,  without  a  re-hearing. 

The  nature  of  a  Charity  can  be  changed  by  an  application  to  objects  different  from 
those  intended  by  the  founder,  only  where  it  is  clear,  that  by  a  strict  adherence 
to  the  plan  bis  general  object  will  be  destroyed :  not  upon  the  notion  of  advan- 
tage to  the  inhabitants  of  tlie  place  (a). 

Therefore,  the  foundation  bein?  a  Free  Grammar  School  at  Leeds  for  teacbinff 
grammatically  the  learned  languages,  the  Court  refused  to  permit  the  appli- 
cation of  part  of  the  funds  to  procure  masters  for  French,  German,  and  other 
establishments  with  a  view  to  commerce. 

In  a  Charity  Case,  though  the  Information  prays  wrong  relief,  the  Court  will  give 
proper  relief,  [p.  247.] 

Principle  of  Cy  prea^  as  applied  to  a  Chari^ ;  where  the  precise  object  cannot  be 
attained,  [p.  251.] 

By  the  decree,  pronounced  in  this  cause,  an  inquiry  was  directed, 
among  other  things,  what  estates  were  derived  under  the  respective 
donations  to  the  Charity  ;  what  salaries  were  paid  to  the  master  and 
usher  of  the  Free  Grammar  School  of  Leeds ;  how  many  boys  there 
then  were  in  the  school,  and  from  time  to  time  had  been  for  the  last 
five  years ;  whether  it  would  be  proper  to  make  any  and  what  addi- 
tional salary  to  such  master  or  usher  in  future  ;  and  whether  it 
would  be  proper  and  for  the  benefit  of  the  charity  to  have  any  other 
master  or  masters  to  teach  writing,  arithmetic,  and  other  languages 
besides  the  Greek  and  Latin ;  and  it  was  ordered,  that  the  Master 
should  consider  of  a  proper  scheme  for  carrying  the  Charity  into  exe- 
cution.   ^ 

The  Master's  Report  stated  the  first  donation,  by  the  Will  of 
William  Sheafield,  dated  the  6th  of  July,  1552,  declaring  as  to  seve- 
ral copyhold  premises,  which  were  surrendered  to  the  use  of  his  Will, 
that  the  feofiees,  and  their  heirs,  should  stand  seised  to  the  use  and 
for  finding  sustentation  and  living,  of  one  honest,  substantial,  learn- 
ed man,  to  be  a  school-master,  to  teach  and  instruct  freely  for  ever 
all  such  young  scholars,  youths,  and  children,  as  should  come  and 
resort  to  him  from  time  to  time,  to  be  taught,  instructed,  and  inform- 
ed in  such  a  school-house  as  should  be  found,  erected,  and  built,  by 
the  parishioners  of  the  town  and  parish  of  Leeds  ;  upon  condition, 
that,  if  the  parishioners  should  not  found,  &c.  a  school-house,  and 
also  purchase  unto  the  school-master  for  the  time  being  a 
sufficient  living  of  other  lands,  *  together  with  his  gift,  to  [*  242] 
the  clear  yearly  value  of  1 0/.,  for  ever,  within  four  years 
after  the  testator's  decease,  then  the  feofiees  should  stand  seised  to 
the  use  of  the  poor  inhabitants  of  Leeds.  He  directed,  that  his 
feofiees  and  their  heirs  for  ever  should  have  the  nomination,  election 
and  appointment,  of  the  said  school-master  :  and  gave  them  power 
to  put  him  out  for  reasonable  cause,  at  their  discretion. 

The  Report  also  stated  a  surrender  of  copyhold  premises  on  the 

(a)  Moggridge  v.  Thackwell,  ante,  7  V.  36,  note  c. 


242  TU£   ATTORNEY   GENERAL   V.  WHITELEV.  [1805. 

13th  of  May.  in  the  2d  year  of  Philip  and  Mary,  by  Richard  Bank 
and  his  wife,  to  the  use,  behoof,  and  sustentation  of  the  Free  Gram- 
mar School  in  Leeds  for  ever ;  a  feoffment  by  Sir  William  Army- 
stead  in  the  same  reign,  with  a  declaration,  that  the  feoffees  should 
bestow  and  employ  the  issues  and  profits  towards  the  finding  of  one 
priest  sufficiently  learned  to  teach  a  Free  Grammar  School  within 
the  town  of  Leeds  for  ever,  for  all  such  as  should  repair  thereto, 
without  taking  any  money  more  or  less  for  teaching  of  the  said  chil- 
dren or  scholars,  saving  of  one  penny  of  every  scholar  to  enter  his 
name  in  the  Master's  Book,  if  the  scholar  have  a  penny ;  and,  if  not, 
to  enter  and  continue  freely  without  any  paying :  and  a  surrender 
of  copyhold  premises  by  John  Moore,  and  others,  in  the  37th  year 
of  Ctueen  Elizabeth,  to  the  use  and  behoof,  and  for  the  support  and 
maintfsnance,  of  a  Free  Grammar  School  in  Leeds  for  ever. 

The  Report  farther  stated,  that  by  an  inquisition,  17th  James  I., 
it  was  found,  that  Lawrence  Lawson  surrendered  copyhold  premises 
to  the  sustentation,  reparation,  and  free  use,  of  the  Grammar  ^chool 
of  Leeds,  and  other  premises,  to  the  use,  sustentation,  maintenance, 
reparation  and  governance,  as  well  of  the  Free  Grammar  School  of 

Leeds,  as  of  a  master,  usher,  and  scholars,*  of  the  said 
[*  243]     school,  for  ever :  that  certain  persons  took  of  *  Ctueen 

Elizabeth  other  premises  to  the  use  of  the  school  and  the 
king's  highways  in  Leeds ;  but  that  the  rents  are  solely  applied  to 
the  use  of  the  Free  School  in  Leeds  :  that  William  Robinson  sur- 
rendered other  premises,  for  and  towards  the  keeping  and  maintain- 
ing of  the  Free  Grammar  School  of  Leeds  aforesaid  ;  and  that  all 
the  last-mentioned  premises  were  purchased  with  money  belonging 
to  the  Free  Grammar  School  of  Leeds.  By  .another  Inquisition,  13th 
Charles  II.,  it  was  found,  that  other  lands  were  devised  towards  the 
maintenance  of  the  Free  School  of  Leeds ;  and  it  appeared,  that  Sir 
Thomas  Sheafield  devised  and  bequeathed  several  houses  ;  the  rent 
whereof  was  to  go  to  the  maintenance  of  the  Free  School  of  Leeds ; 
that  John  Harrison  by  his  Will  in  1653  directed  as  to  house,  then 
used  as  a  Grammar  School,  that  it  should  be  for  a  master  and  usher 
to  teach  scholars  in  for  ever. 

The  Master  then  certified,  that  it  did  not  appear  to  him,  that 
there  was  any  substantial  difference  between  the  uses  of  the  several 
donations  ;  but  they  are  all  meant  to  be  applicable  for  the  benefit  of 
the  Grammar  School  in  Leeds,  originating  under  the  Will  of  Sir 
William  Sheafield,  He  farther  stated,  that  it  appeared  to  him  by 
the  affidavit  of  the  relators,  members  of  the  committee  for  the  man- 
agement of  the  funds  of  the  Free  Grammar  School  in  question,  that 
the  tuition  of  the  scholars  was  confined  to  the  Greek  and  Latin 
tongues  solely  ;  and  did  not  extend  to  any  other  branch  of  educa- 
tion whatever :  and  particularly,  that  the  teaching  of  writing  and 
arithmetic,  or  of  the  French  and  other  living  languages,  formed  no 
part  of  the  present  system  of  the  school :  that  the  town  of  Leeds 
and  its  neighborhood  had  of  late  years  increased  very  much  in  trade 
and  population,  as  well  in  respect  of  its  inland  trade^  which  was  very 
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considerable,  as  of  a  very  extensive  foreign  trade,  carried  on  in 
a  direct  manner  to  most  parts  of  Europe,  independently  of  and 
without  the  intervention  of  the  merchants  or  markets  of  Lon- 
don ;  and  therefore  the  learning  the  French  and  other  modern 
living  languages  was  become  a  matter  of  great  utility  to  the  mer- 
chants of  Leeds,  and  to  such  of  the  inhabitants  as  were  con- 
cerned in  the  trade  thereof ;  and  the  teaching  of  such  living  lan- 
guages was  become  a  proper  and  very  useful  part  of  the  education  of 
youths  intended  for  trade  :  that  for  the  reasons  aforesaid,  and  other 
reasons,  arising  out  of  the  circumstances  and  situation  of  the  town 
of  Leeds  and  the  inhabitants  thereof,  the  plan  of  education  then 
practised  in  the  said  Grammar  School,  was  in  the  judgment  of  the 
deponents  become  inefficient  for  the  purpose  of  giving  the  necessary 
and  most  suitable  qualifications  to  the  rising  generation  of  that  town 
and  its  neighborhood ;  and  it  w6uld  be  proper  and  for  the  benefit  of 
the  charity  to  have  masters  appointed  to  teach  writing  and  arith- 
metic, and  the  French  and  German,  and  such  other  living,  languages, 
as  were  usually  considered  to  form  the  basis  of  a  mercantile  or  com- 
mercial education  ;  and  that  such  an  extended  plan  of  education  in 
the  school  weuld  be  very  useful  to  the  inhabitants  of  the  town  of 
I^eeds,  and  would  be  the  means  of  greatly  increasing  the  number  of 
scholars,  which  had  much  decreased  notwithstanding  the  extended 
trade  and  increased  population  of  the  town  ;  and,  after  a  sufficient 
maintenance  was  provided  for  the  Defendants,  the  master  and  usher, 
there  would  be  a  surplus  arising  from  the  funds  of  the  Charity  ; 
which  might  be  usefully  applied  in  salaries  of  such  additional  mas- 
ters as  might  be  employed  in  the  extended  plan  of  education  above 
suggested. 

The  Master  farther  certified,  that  a  salary  of  126/.  a-year  is  paid 
to  the  master,  and  a  gratuity  of  about  75/.  at  Christmas  ;  and  a  sala- 
ry of  63/.  a-year  to  the  usher,  and  a  gratuity  of  42/. ;  that 
at  the  date  of  the  decree,  the  11th  *  of  December,  1797,  [*245] 
there  were  forty-nine  boys  in  the  school ;  and  there  had 
been  for  the  preceding  five  years  about  forty-four ;  and  it  appearing, 
that  there  is  nothing  in  the  original  institution  and  endowment  of 
this  Charity,  which  necessarily  excludes  the  teaching  of  any  use- 
ful kind  of  learning,  and  that  from  the  present  situation  and  circum- 
stances of  the  town  of  Leeds  (for  the  benefit  whereof  the  Charity 
was  instituted)  it  will  be  very  beneficial  to  the  inhabitants  to  employ 
part  of  the  funds  towards  teaching  those  things,  which  may  be  use- 
ful in  trade  and  commerce,  he  approved  of  adding  to  the  present 
establishment  one  German  master  and  one  French  master,  to  teach 
those  languages,  and  a  master  for  teaching  algebra  and  the  mathe- 
matics :  but  it  appearing  to  him,  that  there  are  a  variety  of  schools  in 
Leeds  already  for  teaching  writing  and  arithmetic,  where  boys  may 
be  instructed  at  a  very  small  expense  in  those  branches  of  education, 
and  that  a  greater  proportion  of  prejudice  may  arise  to  such  semina- 
ries, than  of  benefit  to  the  inhabitants  of  the  town  of  Leeds,  to  have 
writing  and  arithmetic  free  of  expense,  he  therefore  approved  only 
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of  those  three  additional  masters  ;  to  be  elected  in  like  manner  as 
the  master  and  usher  from  time  to  time  have  been.  The  Report 
farther  stated,  that,  as  it  was  uncertain,  what  number  of  scholars 
there  may  be  upon  this  plan,  the  Master  gave  no  opinion  oipon  the 
propriety  of  any  additional  salary  to  the  master  and  usher ;  and  for 
the  same  reason  it  should  be  left  open  to  the  relators  and  their  suc- 
cessors to  give  reasonable  stipends  to  the  additional  masters  from 
time  to  time,  and  to  vary  the  salaries  of  the  present  master  and  usher 
from  time  to  time,  according  to  the  increase  and  decrease  of  the 
scholars. 

Ad  exception  was  taken  to  this  Report  by  the  Defendant,  the 
Master  ;  on  the  ground,  that  this  school  was  intended  for  a 
[*  246]  Free  Grammar  School  only  ;  not  ^  for  algebra,  the  mathe- 
matics, or  the  modern  languages  ;  that  it  does  not  appear, 
the  persons,  who  endowed  the  school,  intended,  that  more  than  one 
master  and  one  usher  should  be  appointed  and  endowed  ;  and  there- 
fore no  more  ought  to  be  appointed  ;  especially  as  no  complaint  is 
made,  that  they  are  not  sufficient  to  instruct  the  number  of  boys, 
who  attended  or  wish  to  attend  a  Free  Grammar  School  in  Leeds ;  and, 
as  the  estates,  belonging  to  the  school,  are  chiefly  copyhold,  a  con- 
siderable part  of  the  rents  must  be  set  apart  to  pay  fines  and  for  re- 
pairs ;  and  the  residue  will  not  constitute  unreasonable  salaries  for 
two  men  of  learning ;  who  are  to  derive  no  other  benefit  from  the 
school  than  their  salaries :  that  the  utility  of  teaching  -the  French 
and  German  languagesi  in  future  must  depend  upon  accident  and 
political  and  commercial  circumstances  ;  and  therefore  is  not  proper 
to  be  made  a  permanent  part  of  an  institution  like  the  present ;  and 
in  case  the  master  and  usher  are  not  entitled  to  the  whole  of  the 
rents  and  profits,  after  setting  apart  sufficient  for  the  fines,  <&c.,  their 
salaries  ought  to  be  augmented  ;  and  they  ought  not  to  be  left  to  the 
discretion  of  the  Committee  ;  but  specific  directions  should  be  given 
upon  that  head. 

Mr.  Richards  and  Mr.  BeU,  in  support  of  the  Exception,  contend- 
ed, that  this  was  the  first  attempt  to  divert  a  charitable  foundation 
from  its  original  design  ;  and,  that  it  is  of  the  utmost  importance  to 
keep  up  foundations  of  this  nature,  and  to  secure  to  the  Master  a 
respectable  situation. 

The  Attorney  General  [Hon.  Spencer  Perceval,]  and  Mr.  Martin^ 
for  the  Report. 

The  Lord  Chancellor. — [Eldon]. — ^This  case  appears  under 
singular  circumstances.  The  object  of  the  Information  is 
[*247]  to  convert  this  old  school  into  a  *  commercial  academy  ; 
and  the  Court,  instead  of  declaring  by  the  decree  the  na- 
ture of  the  charity,  has  sent  that  to  the  Master ;  who  has  decided 
that  question.  That  creates  a  difficulty  of  form.  Strictly  the  cause 
ought  to  be  re-heard  ;  and  the  Court  ought  to  declare,  what  is  the 
Charity.  But  in  a  Charity  Case  I  may  do  that  now.  Upon  the  prin- 
ciple, that,  the  Information  praying  wrong  relief,  the  Court  will,  as 
it  ought,  give  such  relief  as  will  do  justice  to  the  Defendants,  I  may 
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in  a  Charity  Case  take  so  much  liberty  with  the  record  as  now  to 
examine,  and  declare,  what  is  the  Charity ;  and  proceed  upon 
that  (1). 

The  question  then  is,  whether  the  Court  had  any  power  to  do 
this:  what  right  this  Court  had  to  alter  the  establishment  of  the 
charity  by  the  instruments  of  foundation.  Without  going  the  length 
of  saying,  the  Court  has  no  such  right,  if  a  case  should  arise,  in 
which  the  application  of  the  whole  fund  would  destroy  the  charitable 
purpose,  in  order  to  preserve  that  purpose,  yet  upon  all  the  author- 
ities, to  warrant  the  Court  in  assuming  that  power,  the  case  must  be 
very  clear ;  and  the  alteration  of  the  nature  of  a  charity  is  a  proposi- 
tion as  serious  as  can  be  offered  to  the  judgment  of  the  Court.  The 
question  is,  not  what  are  the  qualifications  most  suitable  to  the  rising 
generation  of  the  place,  where  the  charitable  foundation  subsists, 
but,  what  are  the  qualifications  intended.  If  upon  the  instruments 
of  donation  the  charity  intended  was  for  the  purpose  of  carrying  on 
free  teaching  in  what  is  called  a  Free  Grammar  School,  I  am  not 
aware,  nor  can  I  recollect  from  any  case,  what  authority  this  Court 
has  to  say,  the  conversion  of  that  institution,  by  filling  a  school, 
intended  for  that  mode  of  education,  with  scholars,  learning  the 
German  and  French  languages,  mathematics;  and  any 
♦  thing  except  Greek  and  Latin,  is  within  the  power  of  [♦  248] 
this  Court.  The  proposition  is  quite  different,  where  the 
directions  prayed  are  founded  in  a  purpose  to  promote  the  direct 
object  of  the  Charity ;  and,  where  boys  are  to  go  to  this  school,  wi:o 
are  not  to  learn  Greek  and  Latin ;  but  are  to  have  a  particular  part 
of  the  school  set  apart,  and  the  funds  apphed  for  a  different  purpose 
from  that  intended  by  the  donors  ;  which  may  be  very  useful  to  the 
rising  generation  of  Leeds ;  but  cannot  possibly  be  represented  as 
useful  to  this  charity.     The  difHcuIty  is  insuperable  (2). 

As  to  the  salary,  and  the  gratuity  in  addition  to  it,  the  actual 
dealing  with  the  funds  belonging  to  this  Charity  has  hitherto  been 
upon  a  principle,  which  I  do  not  say  is  incorrect:  that  is,  supposing 
a  competent  master  may  be  found  to  teach  for  this  salary,  that  it  is 
within  the  power  of  the  trustees,  if  he  conducts  himself  well  in  the 
execution  of  his  duty,  to  give  him  a  grSituity  almost  as  large  as  the 
certain  salary.  It  is  much  more  consistent  with  the  principles  of 
this  Court  from  time  to  time  to  reward  the  Master  out  of  the  fund, 
and  very  largely,  perhaps  in  proportion  to  the  number  of  years  he 
has  held  the  office,  or  to  the  number  of  boys,  than  to  apply  any  part 
of  the  fund  to  a  purpose  the  donors  did  not  look  to.  As  to  the 
usher,  some  of  the  instruments  expressly  found  an  usher.  It  is  more 
agreeable  to  principle  to  increase  the  emoluments  of  both  the  Master 

(1)  Momty  General  v.  Parker^  Momey  General  v.  Smart,  Attomeu  General  v. 
Scott,  1  Ves.  43,  72, 413;  omI,  367, 371, 2;  Momey  General  v.  Brooke,  vol.  zviii. 
319 ;  Momof  General  v.  The  Mayor,  ifc.  of  Stamford,  2  Swanst  591.  But  this 
role  does  not  affect  the  discretion  of  the  Court  upon  the  question  of  costs. 

(2)  See  2  Jac.  &  Walk.  319,  and,  as  to  the  effect  of  usage,  378, 9 ;  2  Swanst 

52a 
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and  usher  for  carrying  on  the  purpose  of  the  foundation,  than  to 
bring  in  Masters,  to  whom  the  object  of  it  does  not  point. 

At  the  date  of  the  Decree  the  number  of  the  boys  at  this  school 
was  forty-nine ;  and  for  some  time  previous  had  been  forty-four ; 
and  it  is  supposed,  that  for  that  reason  this  Court  is  at  liberty  to  lay 
down  a  permanent  plan  for  education  in  other  studies,  not 
[*  249]  the  learned  languages.  *  Experience  justifies  the  observa- 
tion, that,  where  there  is  a  school  with  a  large  establish- 
ment, and  the  scholars  go  to  it  gratis,  there  is  a  strong  temptation 
not  to  struggle  to  obtain  many  scholars ;  and  therefore  the  amount 
of  the  salary  sometimes  defeats  the  purpose.  But  does  that  give  the 
Court  power  to  apply  the  revenue  of  the  foundation  to  other  pur- 
poses than  those,  to  which  the  author  of  the  Charity  has  devoted  it ; 
and,  acting  upon  the  ground,  that  at  present  the  number  of  scholars 
is  not  as  great  as  was  intended  by  the  founder,  vary  the  nature  of 
the  establishment,  at  the  hazard  of  preventing  hereafter  under  another 
master  an  increase  to  the  number,  that  was  intended  ?  Much  less 
is  that  right,  if  there  can  be  such  a  management  of  the  fund,  consist- 
ent with  the  object  of  the  foundation,  as  can  provide  for  the  due 
execution  of  the  master's  duty ;  always  securing  to  him  a  respectable, 
independent,  situation;  and  as  to  the  excess  giving  him  a  little 
beyond  what  will  secure  that  respectable,  independent,  situation,  he 
ought  to  have. 

The  Report  states,  that  there  is  nothing  in  the  nature  of  this 
foundation,  that  excludes  an  application  of  the  fund  to  any  kind  of 
useful  learning ;  and  that  it  will  be  very  beneficial  to  the  inhabitants 
of  Leeds  to  add  masters  to  teach  the  German  and  French  languages, 
algebra,  and  mathematics ;  excepting  expressly  writing  and  arithme- 
tic ;  as  there  are  other  seminaries  in  the  town,  to  which  such  an 
establishment  will  be  prejudicial.  Upon  what  principle  does  the 
Master  set  off  the  prejudice  those  other  seminaries  would  sustain 
against  the  benefit  to  the  inhabitants  of  Leeds  ?  If  according  to  the 
plan  every  boy  to  be  brought  to  the  school  was  to  be  taught  the 
learned  languages,  and  the  circumstance,  that  these  other  sciences 
were  to  be  taught,  would  induce  persons  to  send  boys  to  the  school 
to  learn  Greek  and  Latin  also,  that  purpose  might  have  a  tendency 
to  promote  the  object  of  the  foundation.  But,  if  these 
[^  250]  *  plans  are  to  be  distinct,  the  Institution  will  be  singular ; 
hazarding  the  destruction  of  all  utility  whatsoever.  This 
is  a  scheme  to  promote  the  benefit  of  the  merchants  of  Leeds.  It  is 
not,  that  the  poor  inhabitants  are  to  be  taught  reading  and  writing 
English :  but  the  clerks  and  riders  of  the  merchants  are  to  be  taught 
French  and  German,  to  enable  them  to  carry  on  trade.  I  fear,  the 
effect  would  be  to  turn  out  the  poor  Latin  and  Greek  scholars 
altogether.  To  make  this  school,  as  a  Greek  and  Latin  school, 
useful,  you  must  have  there,  what  the  authors  of  the  Charity  express, 
a  learned  man,  capable  by  his  life  and  doctrine  of  giving  the  most 
useful  information.  If  persons,  inclined  to  place  themselves  in  that 
situation,  are  told,  their  emoluments  are  to  depend  upon  the  number 
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of  scholars  in  a  school,  to  be  founded  upon  the  principle,  that  it  is 
not  for  the  benefit  of  the  inhabitants  of  the  town  to  learn  Latin  and 
Greek,  you  propose  terms  most  calculated  to  repel  candidates ;  for, 
connecting  the  increase  and  decrease  of  emolument  with  the  actual 
decrease  of  the  scholars,  who  are  to  learn  Latin  and  Greek,  the  ne- 
cessary effect  of  this  plan  must  be  such,  that  very  little  hope  can 
remain  to  the  master  and  usher  of  an  increase  of  their  salaries.  I 
doubt  therefore,  whether  the  plan,  which  the  Master  has  adopted,  is 
the  more  useful ;  if  the  principle  can  be  represented  as  resulting 
from  all  these  instruments. 

Taking  upon  me  now  to  correct  the  omission  of  this  Decree,  and 
to  declare,  what  this  foundation  is,  I  am  of  opinion  upon  the  evidence 
now  before  me,  that  the  free  school  in  Leeds  is  a  free  grammar . 
school,  for  teaching  grammatically  the  learned  languages,  according 
to  Dr.  Johnson's  definition ;  upon  circumstances,  without  variation 
in  fact  since  the  yeai  1553;  to  which  I  cling,  as  better  interpreters 
of  the  real  nature  of  the  Charity  than  any  criticism  I  can  # 
*  form,  or  construction  upon  the  instruments ;  for,  with  the  [*  251] 
exception  of  the  highway,  the  original  founder  proposed  to 
the  inhabitants  the  benefit  of  this  donation  by  his  will  for  a  free 
school :  it  appears,  that  there  has  been  a  free  school  in  Leeds :  and 
to  this  time  every  charity,  given  by  these  instruments,  has  been  by 
inquisitions  and  decrees  upon  them  applied  in  fact  for  the  benefit  of 
the  free  school  in  Leeds ;  in  which  nothing  has  been  taught  but  the 
learned  languages ;  and  under  such  facts  the  result  of  the  evidence 
is,  that  the  free  school  in  Leeds  is  a  free  grammar  school  for  teaching 
grammatically  the  learned  languages.  The  reason  of  my  opinion  is, 
that  I  do  not  apprehend,  it  is  competent  to  this  Court,  as  long  as  it 
can  find  any  means  of  applying  the  charitable  fund  to  the  charity, 
as  created  by  the  founder,  upon  any  general  notion,  that  any  other 
application  would  be  more  beneficial  to  the  inhabitants  of  the  place, 
to  change  the  nature  of  the  charity.  A  case  may  arise,  in  which 
the  Will  cannot  be  obeyed  :  but  then  the  fund  will  not  go  to  the 
heir ;  upon  the  principle,  that  an  application  is  to  be  made  as  near 
as  may  be  (I)  ;  growing  out  of  another  principle,  that  you  are  to 
apply  it  to  the  object  intended,  if  you  can.  It  must  therefore  appear 
by  the  Master's  Report,  that  the  Court  must  despair  of  attaining 
that  object :  or  the  Court  cannot  enter  into  the  question,  in  what 
other  way  the  fund  is  to  be  applied. 

Declare,  that  the  Charity  intended  to  be  established  by  the  first 
donation,  mentioned  in  the  Master's  Report,  is  the  sustenation  and 
maintenance  of  a  free  grammar  school  for  the  teaching  the  learned 
languages :  tliat  the  free  school  in  Leeds  is  a  free  grammar  school 
for  the  teaching  grammatically  the  learned  languages ;  and 
that  ♦  it  appears  to  the  Court,  that  the  free  teaching  [*  252] 
thereof  is  the  Charity  intended  to  be  established  by  the 

(1)  Moggridfre  v.  TkackweU,  3  Bro.  C.  C.  517:  ante,  voL  i.  464 ;  vii.  36,  and  the 
references ;  Tlie  Bishop  of  Hereford  v.  MamSj  vii.  324. 
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several  donations,  mentioned  in  the  Report,  so  far  as  the  same  re- 
late to  the  school.  With  that  declaration  let  the  Master  review  his 
Report  as  to  any  plan  they  may  think  proper  to  lay  before  him  ;  and 
it  will  be  open  to  him  to  consider,  what  is  proper  and  necessary, 
not  for  the  benefit  of  the  inhabitants  of  Leeds  but  for  the 
benefit  of  the  Charity,  declared  to  be  such  upon  this  record.  I 
send  it  to  the  Master  in  that  large  way ;  for,  though  it  is  deter- 
mined, that  the  Charity  is  a  Charity  for  the  purpose  of  teaching  the 
learned  languages,  yet  it  is  open  to  consideration,  what  arrangement 
as  to  the  management  and  the  salaries  and  gratuities  to  the  masters, 
may  upon  the  whole  be  proper  for  promoting  that  Charity.  But  it 
goes  much  farther ;  for  it  is  right  to  make  that  declaration  in  the 
decree.  

1.  With  a  view  to  husband  charity  funds,  the  Court  of  Chanceiy  has  often  gone 
great  lengths  in  relieving  against  want  of  form  and  mistakes  in  pleading,  in  pro- 
ceedings on  behalf  of  charities;  and,  under  the  general  prayer  for  relief,  the  court 
will  grant  the  relief  adapted  to  the  case :  AUomey- General  v.  Jackaon^  11  Ves.  371 ; 
MomeU'Gtntrd  v.  BrwilUy  18  Ves.  324;  Attorney 'General  v.  ScoU^  1  Ves.  Sen. 
418;  Momey-General  v.  Parker,  1  Ves.  Sen.  43. 

2.  Whether  a  classical  or  a  commercial  free-school  would  be  best  adapted  to 
the  wants  of  the  parish  in  which  it  is  established,  the  parishioners  must  be  con- 
tented to  take  the  'benefit  in  the  way  in  which  the  founder  thought  fit  to  give  it : 
Attorney-General  v.  The  Dean  of  Chrisi^hurchy  Jacob's  Rep.  484.  And,  to  give  a 
high  salary  to  the  master,  yet  cut  down  an  establishment  to  a  mere  parish  school, 
into  which  none  but  eleemosynary  pupils  were  to  be  received,  would  be  the  last 
method  which  prudence  would  suggest  for  securing  diligence  and  exertion  in  so 
obscure  a  sphere :  Attorney-General  v.  Earl  of  Clarendon,  17  Ves.  502, 504.  Con- 
stant usage,  in  such  cases,  will,  however,  have  ^at  weight  in  fixing  the  construc- 
tion which  is  to  be  put  upon  instniments  endowmg  a  free  grammar  school :  prima 
facie,  this  would  be  understood  to  mean  a  school  for  instruction  in  the  classics ; 

but  usage  might  ingraH  upon  the  institution  a  right  to  teach  other  branches  of 
learning,  and  the  long-continued  custom  to  do  so  may  be  taken  as  explanatory  of 
the  words  of  endowment,  giving  them  a  construction  borrowed  from  such  usage : 
Attomey-General  v.  Hartl^,  2  Jack.  &  Walk.  369,  379. 

3.  The  masters  of  a  foundation  school  are  corporators ;  as  long  as  they  remain 
so,  they  are  entitled  to  of/  the  revenues  which  belong  to  them  by  the  instrument 
which  gives  them  the  corporate  character:  JEIr  parU  BerkhampBtead  /Vee-Softoof, 
2  Ves.  &  Beat  144 

4.  With  respect  to  the  application  of  the  doctrine  of  cypres  to  charities,  see, 
anle,  notes  5,  6,7,  to  Moggridge  v.  Thackwell,  1  V.  464,  with  the  farther  references 
there  given. 
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LORD   SHIPBROOK  v.  LORD  HINCHINBROOK. 

[1805,  July  18;  August  12.] 

Executors  charged  for  negligence  by  joining  in  a  transfer  to  a  co-executor  upon 
his  representation,  that  it  was  required  for  debts :  but  not  liable  so  far  as  they 
can  prove  the  application  to  that  purpose ;  though  he  possessed  other  funds, 
part  of  the  assets,  not  through  them ;  which  fun£  he  wasted  (a). 

To  discharge  a  co-executor  the  act  must  be  necessary  for  the  purposes  of  the 
Will ;  and  he  must  use  reasonable  diligence  in  inquiring  into  the  truth  of  the 
representation,  [p.  254.] 

Under  a  Decree,  directing  an  account  of  the  personal  estate  of 
Anna  Maria  Lumm,  who  died  in  January  1797,  the  Master's  Report 
charged  all  the  executors  with  the  sum  of  1200/.  3  per  cent.  Reduced 
Bank  Annuities,  and  interest,  and  one  of  them  sepajrately  with  2819/. 
Ss.  lOd.,  received  by  him  on  account  of  the  personal  estate. 

The  Defendants,  Lord  Sandwich,  Sir  George  Osborn,  and  John 
Osborn,  three  of  the  executors,  took  jexceptions  to  the  Report,  for 
charging  them  with  the  1200/.  Reduced  Annuities,  and 
the  interest;  alleging,  in  their  "^discharge,  that  in  July  ["^253] 
1799  they  joined  in  executing  a  power  of  attorney  to  the 
fourth  executor  for  the  sale  of  that  stock,  upon  his  request  and  rep- 
resentation, that  it  was  required  for  the  purpose  of  paying  debts ; 
which  stock  he  sold  on  the  29th  of  July  for  772/.  10*.  He  was  per- 
mitted to  manage  the  affairs  of  the  estate ;  and  at  the  time  of  the 
sale  had  in  his  hands  the  balance,  with  which  he  was  charged  sepa- 
rately. 

Mr.  RomiUy  and  Mr.  W.  Agar,  in  support  of  the  exceptions,  con- 
tended, that  the  other  executors  could  not  be  charged,  under  the 
circumstances  of  this  case ;  which  might  be  compared  to  Bacon  v. 
Bacon  (1)  ;  and  did  not  resemble  Chambers  v.  Minchin  (2). 

The  Attorney  General  [Hon.  Spencer  Perceval]  Mr.  Piggott,  Mr. 
Alexander,  and  Mr.  Hart,  for  the  Master's  Report,  insisted,  that 
these  executors  ought  to  be  charged  on  the  ground  of  gross  negli- 
gence :  in  Bacon  v.  Bacon  the  circumstances  were  sufficient  to  pro- 
t^t  the  executor,  who  trusted  the  person  employed  by  the  testator 
himself. 

The  Lord  Chancellor  [Eldon]. — ^If  this  case  could  be  put  thus, 
that  at  the  time  this  executor  made  the  application  to  the  other 
three  executors  there  were  no  debts  due,  and  the  application  was 
therefore  founded  in  falsehood,  meeting  too  easy  credit  from  them, 
making  no  attentive  inquiry,  but  reposing  entirely  upon  their 
co-executor,  who  by  those  means  got  the  produce  of  the  stock  into 
his  hands,  and  applied  it  to  his  own  use,  it  would  be  impossible  to 
contend,  that  they  would  not  be  chargeable  with  him.  This 
happens  *  to  be  a  fund,  over  which  executors  have  no     ["^254] 

(a)  Underwood  v.  Stevens,  1  Merivale,  712 ;  Ram  on  Assets,  2d  edit  662,  633 ; 
Douglass  V.  Saiterlee,  11  John.  Rep.  21 ;  2  Williams  on  Exec.  lU8,etseq. 

(1)  JhUe,  vol.  V.  331. 

(2)  .Me,  vol.  vii.  186;  FYeneh  v.  Hobson,  ix.  103. 
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more  control  individually  than  trustees  have  over  a  trust  fund. 
The  principle  therefore  is  tlie  same  as  that,  which  governs  the 
case  of  trustees.  But  an  executor,  having  a  fund,  standing  in 
the  joint  names  of  himself  and  another,  cannot  upon  the  mere  repre- 
sentation of  the  co-executor,  if  false,  be  justified  in  doing  an  act, 
that  is  an  exercise  of  power  over  that  fund.  First,  the  act  must  be 
necessary  for  the  purposes  of  the  Will ;  and  the  person,  to  whom 
the  representation  is  made,  has,  imposed  upon  him,  at  least  ordinary 
and  reasonable  diligence  to  inquire  whether  the  representation  is 
true.     So  far  the  principle  may  be  safely  laid  down. 

Also,  if  an  executor  had  been  dealing  with  the  assets  a  considera- 
ble time,  much  beyond  that  period,  in  which  according  to  the  ordi- 
nary course  the  debts  would  be  paid,  and  he  applies  to  the  other  ex- 
ecutor to  have  this  fund  put  into  his  hands  exclusively,  and  the  other 
does  inquire :  and  satisfies  himself,  that  there  are  debts  unpaid,  and 
the  real  purpose  of  the  executor,  making  the  application,  was  to  ap- 
ply the  fund  to  the  discharge  of  debts ;  if  it  turned  out  afterwards, 
that  he  had  in  his  own  hands  a  fund,  sufficient  for  the  payment  of 
those  debts,  and  therefore  the  application  of  the  other  fund  to  that 
purpose  was  unnecessary,  and  that  fund  was  not  in  fact  devoted  to 
the  purpose,  for  which  it  was  provided,  it  would  be  impossible  for 
the  executor,  who  parted  with  it,  to  discharge  himself.  He  would 
be  subject  to  the  imputation  of  negligence  ;  as  having  been  too  easy 
with  his  co-executor ;  too  remiss  in  not  asking,  how  he  had  been 
dealing  with  the  assets  in  his  hands,  two  years  and  a  half  in  this  in- 
stance. 

But  there  is  another  case,  going  beyond  that;  and  upon  which  I 
am  not  sure  there  would  be  a  principle  for  charging  the 
[*  255]  *  executors.  Suppose,  one  executor,  the  others  not  inter- 
meddling or  interposing  for  two  years  and  a  half,  had  got 
funds  in  his  hands,  which  he  ought  to  have  applied  to  the  debts ; 
that  he  had  not  done  so ;  and  was  in  such  circumstances,  that  he 
had  not  funds  to  discharge  the  debts  he  ought  to  pay  in  respect  of 
what  he  had  so  received.  It  would  be  imprudent,  I  agree,  for  the 
others  to  place  other  funds,  liable  to  debts,  in  the  hands  of  a  man, 
who  had  not  applied  those  funds  he  already  had :  but,  suppose  they 
did  so,  and  he  actually  applied  those  funds,  so  placed  with  him : 
would  they  in  that  case  be  liable  :  the  other  funds  having  got  into 
his  hands  without  their  interposition :  no  means  they  could  adopt 
capable  of  getting  those  funds  out  of  his  hands ;  recollecting  also, 
that  no  answer  could  be  given  to  the  creditors  by  either  of  them  : 
could  it  be  said,  the  other  executors  should  be  answerable,  not  with 
reference  to  the  debts  looked  to,  when  trusting  their  co-executor, 
but  for  assets,  with  which  they  had  not  trusted  him  ;  but  which  he 
had  by  his  own  act  got  into  his  hands,  and  wasted  ? 

The  facts  of  this  case,  which,  though  properly  pressed  against 
these  executors,  must  not  go  to  the  extent  of  shutting  out  farther  in- 
quiry, as  they  now  stand,  are  these.  This  executor  having  in  his 
hands  a  lar^e  sum  of  money,  due  to  the  estate,  which,  if  it  may  be 
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recovered,  has  not  been  yet  recovered,  this  other  fund  was  put  into  his 
hands  for  the  payment  of  debts ;  and  a  considerable  part  was  ap- 
plied for  that  purpose.  The  question  then  is,  how  far  the  other  ex- 
ecutors are  liable  in  respect  of  a  sum  of  money,  not  received  from 
them,  which  he  is  not  in  circumstances  to  answer ;  whether  the  fact, 
that  they  have  applied  another  fund  tlirough  the  medium  of  that 
person  to  the  discharge  of  debts,  which  that  fund  was  liable  to  pay, 
will  make  them  more  liable  than  if  they  had  made  that  ap- 
plication *  through  any  other  person.  There  is  very  con-  [*  256] 
siderable  reason  for  thinking,  the  other  executors  could  not 
be  charged  to  the  extent  of  the  sum  of  money  he  did  actually  apply 
to  those  debts,  then  unpaid,  merely  upon  the  ground,  that  he  had, 
not  in  conjunction  with  them,  received  other  money,  which  he  had 
not  applied  ;  but  for  which  he  remains  answerable.  From  so 
much  therefore  as  was  applied  in  discharge  of  those  debts  these 
executors  would  be  freed:  if  it  can  be  ascertained  what  sum  of 
money  was  so  applied.  If  that  cannot  be  ascertained,  it  must  be 
taken,  as  if  none  of  it  had  been  so  applied.  A  very  unlimited  and 
undeserved  confidence  was  placed  by  them  in  this  co-executor.  But 
the  difficulty  I  have  is  this  ;  whether  it  is  possible  to  hold,  that,  be- 
cause he  had  in  his  hands  a  sum  of  money  applicable  to  debts,  and 
they  let  him  get  this  fund,  also  liable,  if  this  sum  or  part  of  it,  has 
been  duly  applied  to  the  debts,  and  that  part  can  be  duly  ascertained, 
these  executors  can  be  fixed,  to  the  extent,  in  which  they  have  paid 
debts,  to  which  this  fund  was  liable,  by  the  circumstance,  that  their 
co-executor  happened  to  have  in  his  hands  another  fund,  applicable 
to  the  debts  ;  which  fund  he  wasted.  At  the  utmost  you  could  only 
contend  (and  whether  that  would  do  I  do  not  determine)  to  this  ex- 
tent ;  that  you  could  prove,  that  these  executors,  by  applying  the 
fund  they  had  to  the  debts,  have  actively,  not  merely  passively,  lost 
the  fund  they  never  did  jointly  possess ;  but  which  had  been  pos- 
sessed solely  by  the  other  executor ;  and  for  which  he  alone  is  an- 
swerable. It  is  said,  only  a  part  of  the  money  was  so  applied.  That  must 
be  ascertained ;  and,  if  it  cannot  be  ascertained,  the  consequence  is, 
the  executors  must  be  charged,  and  the  exceptions  over-ruled  (I). 

*  An  inquiry  was  directed,  whether  the  specific  money,      [*  257] 
received  by  the  co-executor,  was  applied  in  discharge  of 
any,  and  what,  debts  (2).  

As  to  the  acts  by  which  one  executor  may  make  himself  responsible  for  the 
misapplication  <of  assets  by  his  co-executor,  see  the  notes  to  Baleken  v.  SooU,  2  V. 

678. 

(1)  See  post,  Brice  ▼.  Stokes,  Longford  v.  Gaseoyne,  319, 333 ;  ante^  Bakhen  v. 
Scott,  vol.  li.  678,  and  the  note,  679. 

(2)  Lord  Stdpbrook  v.  Lord  Hinddvhrook,  post,  voL  xvi.  477. 
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WARE  V.  POLHILL. 
[1805,  July  15,  16, 17, 18, 20.] 

Lea^hold  estates  bequeathed,  in  trust  to  pay  the  rents  and  profits  to  the  persons 
for  the  time  being  entitled  under  the  limitations  of  real  estate,  devised  in  strict 
settlement ;  with  power  to  the  trustees  at  any  time  with  consent  of  the  penooB 
so  entitled,  or,  if  minors,  at  their  own  discretion,  to  sell,  and  invest  the  produce 
in  real  estate  to  the  same  uses. 

The  leasehold  estates  vest  absolutely  in  the  tenant  in  tail  upon  his  birth  ;  and  the 
power  is  void. 

Application  of  the  personal  estate  of  infant  tenant  in  tail  to  the  redemption  of  the 
land-tax  by  persons,  not  having  authority  within  the  Act  Equity,  by  analogy 
to  the  option,  to  be  reserved  4>y  guardians,  &c.  under  the  Act,  for  the  personi^ 
representative  of  the  infant  to  charge  the  estate  in  the  possession  of  the  re- 
mainder-men. 

The  case  of  Merger  with  reference  to  tenants  in  tail,  infant,  and  adult,  [p.  277.] 

Conversion  of  ^e  property  of  an  infant  for  his  benefit  guarded  so  as  not  to  change 
the  nature  of  it  as  between  the  representatives,  [p.  278.] 

As  to  the  effect  of  a  direction  by  Will,  that  personal  property  shall  go  with  a 
settled  estate,  as  far  as  the  rules  of  law  and  £quity  will  permit,  QtMcre,  [p.  fl^] 

Debt  charged  upon  an  estate  paid  out  of  the  estate  of  the  first  taker,  an  iniknt. 
The  in&ntfs  estate  reimbursed  by  a  charge ;  though  the  securities  had  been 
cancelled,  [p.  283.] 

Nathaniel  Polhili*  by  his  Will,  dated  the  14th  of  June,  1782, 
devised  all  his  freehold  and  copyhold  estates  to  his  eldest  son  Na- 
thaniel Polhill,  for  and  during  the  term  of  his  life,  without  impeach- 
ment of  waste ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  the  first  son  of  the  body  of  his  said  son  Na- 
thaniel Polhill,  lawfully  begotten,  and  the  heirs  male  of  the  body  of 
such  first  son  lawfully  issuing ;  and,  in  default  of  such  issue,  to  the 
2d,  3d,  4th,  5th,  and  all  and  every  other  the  son  and  sons  of  his  said 
son  Nathaniel,  successively,  and  the  respective  heirs  male  of  the  body 
and^bodies  of  all  and  every  of  such  son  and  sons  ;  and,  in  default  of 
such  issue,  to  the  devisor's  second  son  John  Polhill  for  life ;  with  re- 
mainders to  trustees  to  preserve  contingent  remainders,  and  to  his 
first  and  other  sons  in  tail  male  in  the  same  manner ;  with  similar 
remainders  to  the  devisor's  other  sons  and  their  issue  male ;  remain- 
der to  his  daughter  Mary  Polhill  and  her  heirs. 

The  testator  then  gave  to  Benjamin  Way  and  Robert  Maitland, 
their  executors,  &c.  all  his  leasehold  estates  whatsoever 
["^258]  "^and  wheresoever  ;  upon  trust  from  time  to  time,  after 
payment  out  of  the  rents  and  profits  of  the  rents  reserved^ 
and  the  fines,  which  may  from  time  to  time  become  payable  upon  the 
renewal  of  the  said  leases,  to  pay  the  remainder  of  the  said  rents  and 
profits  of  the  said  leasehold  estates  unto  the  person  or  persons,  who 
under  the  limitations  herein-before  contained  shall  for  the  time  being 
be  entitled  to  the  rents  and  profits  of  his  before-mentioned  freehold 
and  copyhold  estates ;  and  to  and  for  no  other  use,  trust,  intent,  or 
purpose,  whatsoever ;  and  he  thereby  empowered  the  said  Benjamin 
Way,  and  Robert  Maitland,  their  executors,  &c.  at  any  time  here- 
after, with  the  consent  and  approbation  of  the  person  or  persons, 
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who  shall,  as  aforesaid,  for  the  time  being  be  entitled  to  the  rents 
and  profits  of  his  said  freehold  and  copyhold  estates,  signified  by 
writing  under  his  or  their  hand  or  hands,  and  attested  by  two  or 
more  credible  witnesses,  or,  in  case  such  person  or  persons  shall  be 
a  minor  or  minors,  then  at  the  discretion  of  his  said  trustees,  to  sell 
and  dispose  of  all  his  said  leasehdd  estates,  or  any  part  thereof ; 
and  to  lay  out  and  invest  the  money,  arising  by  such  sale  or  sales,  in 
the  purchase  of  freehold  and  copyhold  messuages,  lands,  tenements, 
or  hereditaments,  in  England :  the  same,  when  purchased,  to  be  con- 
veyed, surrendered,  settled,  and  assured,  according  to  the  difierent 
natures  of  freehold  and  copyhold  estates,  to,  for,  and  upon,  the  same 
uses,  trusts,  intents,  and  purposes,  in  all  respects,  as  the  testator  had 
before  given  and  subjected  his  freehold  and  copyhold  estates  ;  and, 
until  such  purchase  shall  be  made,  to  lay  out  with  such  consent,  of' 
at  their  own  discretion,  as  aforesaid,  the  money  arising  by  such  sale, 
in  real  or  government  securities,  and  from  time  to  time  to  pay  the 
interest  and  dividends  to  the  person  or  persons,  who  shall,  as  afore- 
said, for  the  time  being  be  entitled  to  the  rents  and  profits 
of  the  before-mentioned  freehold,  *  copyhold,  and  lease-  [*259] 
hold,  estates  ;  with  powers  to  the  persons  in  possession  of 
the  freehold  and  copyhold  estates  of  leasing,  and  power  to  Way  and 
Maitland,  their  executors,  &c.  with  the  consent  of  the  person  or 
persons  entitled  to  the  rents  and  profits  of  the  leasehold  estates,  or, 
in  case  such  person  or  persons  shall  be  minors,  at  their  own  discre- 
tion, to  demise  the  leasehold  estates ;  not  exceeding  twenty-one 
years.  The  testator  gave  to  his  second  son  John  a  legacy  of  7000/ ; 
and  to  his  younger  sons  Edward  and  Robert,  and  his  daughter, 
10,000/.  each  ;  payable  at  the  age  of  twenty-one ;  and,  if  either 
legatee  should  die  under  that  age,  that  legacy  to  fall  into  the  resi- 
due ;  with  directions  for  maintenance  out  of  the  interest  of  the  res- 
pective legacies,  and  accumulation  of  the  surplus  interest  for  each 
child ;  and  a  declaration,  that  the  reason  for  not  giving  the  eldest 
son  a  money  legacy  was  the  provision  made  upon  his  marriage,  and 
the  farther  provision  for  him  by  the  Will.  Then,  after  legacies  to 
Way  and  Maitland  of  200/.  each  for  their  trouble,  the  testator  gave 
all  the  residue  of  his  personal  estate  to  be  laid  out  in  freehold  or 
copyhold  estates,  to  be  conveyed  to  the  same  uses,  &c. ;  with  a  di- 
rection, that  the  interest  in  the  mean  time  should  go  as  the  rents  and 
profits. 

The  testator  died  on  the  30th  of  August,  1782.  Nathaniel  Pol- 
hill,  the  eldest  son,  died  in  the  same  year,  on  the  30lh  of  November  ; 
leaving  Nathaniel,  an  only  child,  an  infant  at  the  age  of  sixteen 
months;  who  died  in  1802,  at  the  age  of  twenty  years  and  ten 
months,  without  issue.  The  bill  was  filed  by  his  mother  and  ad- 
ministratrix, and  her  second  husband,  against  John  Polbill,  the  sec- 
ond son  of  the  testator,  and  his  eldest  son,  and  the  trustees  Way 
and  Maitland  ;  praying  that  the  Defendants  Way  and  Maitland  may 
be  declared  trustees  of  a  College  Lease,  renewed  by  them  in 
October.   1782,  and  of  all  other  the  leasehold  property  of  the  tes- 
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tator,  for  the  benefit  of  the  estate  of  Nathaniel  Polhill,  the  infant, 
deceased ;  and  may  assign  to  the  Plaintiff  Ursula  Ware,  as  his 
administratrix,  and  account  accordingly  ;  and  that  an  account 
may  be  taken  of  the  several  sums  of  stock  transferred  from  the 
personal  estate  of  the  said  infent,  either  in  his  life,  or  after  his 
death,  in  satisfaction  of  four  several  contracts  for  the  redemption  of 
the  land-tax  on  the  devised  premises,  and  of  the  dividends,  which 
would  from  time  to  time  have  accrued  due  on  the  said  several  sums 
of  stock,  if  the  same  had  not  been  transferred ;  aifd  that  the  value 
of  the  said  several  sums  of  stock,  and  the  amount  of  the  dividends, 
may  be  paid  to  the  Plaintiff;  or,  that,  as  administratrix,  she  may  be 
declared  entitled  to  a  perpetual  rent  charge  upon  the  said  devised 
estate,  on  which  the  said  land-tax  has  been  so  redeemed,  to  the 
amount  of  such  land-tax,  to  be  paid  from  the  death  of  the  in&nt. 

The  Mastei^s  Report,  under  a  decree,  made  in  July  1804,  stated 
several  contracts  by  the  trustees,  as  trustees  and  guardians  for  the 
infant,  in  1799,  (under  the  Act  (1)  for  making  perpetual,  subject  to 
Redemption  and  Purchase  of  the  Land-Tax)  for  the  redemption  of 
the  land-tax,  charged  upon  the  devised  premises ;  and  that  there  was 
not  any  option  declared  in  any  of  such  contracts.  Some  transfers  of 
stock  by  the  trustees  into  the  names  of  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  in  discharge  of  some  of  the  instal- 
ments, that  had  become  due  under  the  contracts,  were  made  before 
the  death  of  the  infant :  other  transfers  were  made  in  May  and  July, 
1802,  in  discharge  of  the  remaining  instalments  ;  which  became  due 
after  his  death.  All  the  payments  were  made  out  of  the 
[*261]  estate  of  the  infant;  not  at  the  *  request  of  any  person, 
but  under  the  idea,  that,  as  the  instalments  became  due, 
they  were  to  be  paid  out  of  the  infant's  property,  and  to  be  repaid 
by  the  parties,  who  became  entitled  to  the  estates  on  the  death  of 
the  infant. 

The  Report  farther  stated  the  testator's  interest  under  a  renewed 
lease,  dated  the  30th  of  October,  1781,  from  the  College  of  All 
Souls,  Oxford,  in  a  moiety  of  certain  premises  for  twenty  years ; 
which  lease  was  renewed  to  Richard  Curteis,  originally  the  joint 
lessee  with  the  testator,  and  to  Maitland  and  Way,  upon  the  22d  of 
November,  1788,  and  again  to  the  same  parties  upon  the  19th  of 
December,  1795,  for  twenty  years.  The  Master  also  stated  a  lease, 
dated  the  28th  of  February,  1782,  to  the  testator  for  ninety-nine 
years,  if  the  lessor  should  so  long  live.  That  lease  determined 
since  the  death  of  the  infant  by  the  death  of  the  lessor.  The  tes* 
tator  also  died  possessed  of  other  leasehold  premises ;  which  after 
his  death  were  sold  by  the  Defendants  Maitland  and  Way; 
and  part  of  the  money  produced  by  the  sale  was  paid  to  the 
executor,  to  be  applied  in  payment  of  debts,  <&c.,  and  the  residue 
invested  in  the  funds  in  the  names  of  Maitland  and  Way  upon 

(1)  Stat  38  Geo.  III.  c.  60;  Stat  39  Geo.  III.  chapters  6,  21,  40, 43, 108;  Stat 
39  &  40  Geo.  HI.  c.  30 ;  Stat  41  Geo.  III.  c.  72,  consolidated  and  amended  by 
Stat42Geo.III.  c.  116. 
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the  trusts  of  the  Will.  The  renewed  leases  from  the  College  of  All 
Souls  were  not  obtained  by  Maitland  and  Way  at  the  request  of 
any  person.  The  fines  were  paid  out  of  money,  belonging  to  the 
infant  Nathaniel  Polhill.  After  the  death  of  the  infant  another 
renewal  took  place  by  indenture,  dated  the  23d  of  October,  1S02, 
as  to  the  testator's  moiety  to  Maitland  and  Way ;  describing  them 
to  be  trustees  for  John  Polhill ;  which  renewal  was  obtained  at  the 
request  of  John.Polhill,  and  at  his  expense. 

The  cause  coming  on  for  farther  directions,  two  ques- 
tions were  made  upon  the  Plaintiffs  claims ;  first,  *  as  to  [*  262] 
the  leasehold  property ;  2dly,  as  to  the  stock  transferred 
for  redeeming  the  land-tax.  The  answers  insisted,  that  upon  the 
provisions  of  the  Will  the  intention  of  the  testator  was,  that  all  his 
property,  not  real  estate,  should,  after  payment  of  his  debts,  &c., 
be  converted  into  real  estate,  and  limited  in  strict  settlement ;  and 
the  trustees  ought  to  have  sold  all  the  leasehold  estate  accordingly ; 
that  the  intention  was  to  provide  for  the  issue  male ;  and,  that  the 
leasehold  estate,  while  unsold,  should  go  with  the  freehold  as  far  as 
the  rules  of  Law  and  Equity  would  permit ;  and  not  vest  in  a 
tenant  in  tail,  so  as  to  be  transmissible,  unless  such  tenant  in  tail 
attained  the  age  of  twenty-one. 

Mr.  Romilly,  Mr.  Leach,' and  Mr.  Chambers,  for  the  Plaintiffs. — 
The  Defendants  will  contend,  that  the  leasehold  estate  did  not  vest 
in  the  first  tenant  in  tail  absolutely,  until  he  should  have  attained 
the  age  of  twenty-one.  In  this  Will  there  is  no  expression  of  an 
intention,  that  these  two  sorts  of  property  should  be  continued 
together,  as  far  as  the  law  will  permit :  nothing  to  show,  the  testator 
did  not  mean  the  estate  tail  to  have  its  legal  effect.  The  point  can 
only  be  put  upon  the  power  of  the  trustees  to  sell  the  leasehold 
estate,  and  invest  the  money  in  freehold  estate.  By  executing  that 
power  they  might  have  prevented  the  estate  vesting :  but,  as  they 
have  not  exercised  it,  the  estate  vested  absolutely.  There  is  no 
necessary  implication  from  that  power ;  and  the  effect  of  the  limita- 
tion is,  to  give  from  time  to  time  the  same  measure  of  interest  in 
the  leasehold  estate  as  in  the  freehold. 

2dly,  As  to  the  redemption  of  the  land-tax,  these  per- 
sons were  in  the  situation  of  total  strangers  to  the  *  estate  [*  263] 
taking  upon  themselves  without  authority  to  act  as  guar- 
dians and  trustees  for  the  infant.  The  Acts  for  the  redemption 
of  the  land-tax  enable  persons,  having  themselves  the  interest  in 
the  estate,  to  declare  their  option  at  the  time  they  enter  into  the 
contract  (i).  If  these  persons  had  been  guardians,  they  might 
have  entered  into  the  contracts  :  but  their  duty  would  have  required 
them  to  reserve  an  option  ;  contracting  for  the  infant  tenant  in  tail ; 
as  he  might  die  before  he  could  acquire  the  absolute  interest. 
Though  the  37th  section  (2)  speaks  of  persons  not  entitled  to  any 


(2) 


S.17. 
Statute  38  Geo.  III.  e.  60,  s.  37. 
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estate  of  inheritance,  yet  from  the  other  clauses  it  appiears,  the 
estate  of  a  tenant  in  tail  was  not  expressly  provided  for.  The 
circumstance,  that  there  might  be  an  estate  of  inheritance,  not  a 
fee-simple,  was  not  advertetl  to.  A  Court  of  Equity  would  upon 
the  ground  of  mistake  say  the  remainder-man  should  take  no  ben- 
efit by  it ;  will  consider  that  as  done,  which  ought  to  have  been  done, 
by  persons  acting  on  the  part  of  an  infant ;  and  will  therefore  con- 
sider this  case,  as  if  an  option  had  been  declared :  and  the  infant 
was  therefore  entitled  to  a  rent-charge  upon  the  estate  ;  and,  if  not, 
that  he  was  entitled  to  be  repaid  by  those  persons,  who  took  upon 
themselves  to  act  as  trustees,  the  property  misapplied  by  them  in 
redeeming  for  the  benefit  of  other  persons,  not  for  the  infant. 

Mr.  Alexander  and  Mr.  Kenrick,  for  the  Defendants,  the  Trus- 
tees.— ^The  suggestion  is,  that  these  trustees  acted  innocently,  and 

by  niistake.  But  clearly  in  some  way  this  is  a  charge  upon 
[*  264]      the  estate ;  and  the  Court  will  protect  the  trustees  *  by 

charging  the  estate  in  the  hands  of  the  remainder-man. 
The  contract  was  made  with  the  trustees.  They  were  not  seised 
of  or  entitled  to  any  estate  of  inheritance.  They  are  therefore 
expressly  within  the  terms  of  the  37th  clause  of  the  Act  (1),  and 
also  within  the  equity  and  meaning,  and  therefore  entitled  to  the 
benefit  of  it.  In  the  subsequent  Act  (2)  the  same  relief  is  given 
to  the  purchasers  under  a  different  description ;  that  of  persons, 
seised  of  an  estate  in  remainder  ;  which  they  had,  though  only  as 
trustees  to  support  contingent  remainders.  If  the  trustees  had  no 
interest,  it  was  not  competent  to  the  Commissioners  to  contract ; 
for  under  these  Acts,  when  the  contracts  were  made,  the  time  of 
preference  had  not  expired.  In  the  ordinary  case  of  the  applica- 
tion of  an  infant's  personal  estate  to  the  benefit  of  his  real  estate 
the  Court  will  make  a  charge  upon  equitable  principles.  Though  a 
charge  paid  off  by  tenant  in  tail  is  evidence  of  his  intention  to 
discharge  the  estate,  there  can  be  no  doubt,  if  he  was  an  infant, 
this  Court  would  keep  that  charge  alive  for  his  benefit.  Another 
ground  against  this  claim  is,  that  there  is  no  equity  for  the  represen- 
tative. The  objection,  that  this  is  the  case  of  a  remainder-man, 
was  considered  in  Tuttit'  v.  TuBit  (3),  and  Ex  parte  Bromjield  (4). 
In  the  latter  Lord  Thurlow  stated  a  case,  exactly  applicable  to 
this  (5)  :  "  Where  timber  had  been  cut  down  by  a  stranger  tortious- 
ly  ;  and  it  was  insisted,  that  by  equity  it  ought  to  be  restored  to 
the  estate  ;  and  it  was  refused ;  because  there  was  no  abuse  of  con- 
fidence ;  but  it  was  the  tort  of  a  stranger ;  and,  being  so,  it  was 

held,  that  there  was  no  equity  upon  the  subject ;  and  I 
[*  265]     think,  the  law  now  is,  that,  if  timber  was  cut  down  •  so, 

(1)  Statute  38  Geo.  III.  c.  60. 
(*2)  Statute  39  Geo.  III.  c.  6,  s.  24. 

(3)  Arab.  370. 

(4)  t^nlej  vol.  i.  453 ;  Oxenden  v.  Lord  Compton,  ii.  69.   See  the  note,  i.  204. 

(5)  ^ni«,  vol.  i.  462. 
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it  would  be  like  the  case  of  Windfalls ;  and  ought  not  to  be  restor- 
ed by  equity." 

That  applies,  if  the  trustees  are  to  be  considered  as  strangers ; 
and  if  they  had  any  interest,  the  chai:ge  ought  to  subsist  and  be  con- 
tinued. 

The  Attorney  General^  [Hon.  Spencer  Perceval],  Mr.  Richards^ 
Mr.  Fonblanqucy  and  Mr.  Weiherelly  for  the  Defendant,  John  Polhill. 
Under  these  circumstances  it  is  quite  impossible  to  restore  the  land- 
tax,  that  has  be'en  redeemed ;  to  consider  it  as  at  present  subsisting, 
and  impose  it  in  its  original  shape  as  a  charge  upon  the  estate,  for 
the  benefit  of  these  Plaintiffs.  For  that  purpose,  upon  the  ground, 
that  the  contract  is  to  be  annulled,  the  Commissioners,  or  some  per- 
sons representing  the  public,  must  be  parties.  Another  considera- 
tion is,  whether  the  Court  can  raise  a  charge ;  substituting  that  for 
what  has  been  thus  applied.  The  clause  in  the  Act  39  Geo.  III.  (1) 
was  not  intended  to  apply  to  this  case:  a  purchase  on  behalf, 
and  for  the  benefit,  of  the  tenant  in  tail.  That  clause,  introducing 
a  provision  for  the  benefit  of  remainder-men,  interested  in  the  estate, 
was  made  with  another  view.  This  was  not  a  purchase  by  persons, 
having  an  estate  in  remainder,  acting  for  themselves.  A  tenant  in 
tail  adult  must  have  made  an  option,  there  being  no  distinction  upon 
the  act  between  tenant  in  tail  and  tenant  in  fee :  or,  declining  to 
make  it,  he  would  be  considered  as  having  declared  his  intention  to 
exonerate  the  estate.  The  remainder-man  would  have  a  right  to 
expect,  that  he  should  make  good  the  contract  he  entered  into ;  and 
he  must  be  supposed  to  intend  to  complete  it.  That  is  the  ef- 
fect of  the  statute  42  Geo.  III.  c.  116.  s.  166;  which, 
*  though  it  passed  after  the  contract  entered  into,  is  ex-  [*  266] 
planatory  of  the  contract.  But,  independent  of  such  a 
provision,  the  necessary  effect  of  the  contract  itself  is,  that  the  person 
entering  into  it  shall  be  bound  to  make  it  good.  The  ITth  section 
of  the  first  act  shows  the  general  object  of  the  Act :  the  annihilation 
of  the  land-tax ;  unless  the  contrary  intention  was  declared  by  the 
party.  The  whole  effect  of  the  proviso  at  the  end  of  the  18th  sec- 
tion is,  to  enable  a  tenant  in  tail  in  remainder,  substituting  himself 
as  the  redeemer,  to  declare  the  same  option ;  as  he  must,  if  he  had 
been  originally  entitled  to  the  redemption.  The  37 th  clause  will  not 
help  the  claim.  The  person,  who  had  this  right  of  redemption  had 
an  estate  of  inheritance ;  and  therefore  is  under  the  general  pro- 
vision ;  not  the  clause,  providing  specially  for  those,  who  have  not 
an  estate  of  inheritance. 

Then  is  there  a  distinction  upon  the  case  of  an  infant  tenant  in 
tail :  the  person  interfering  not  being  vested  with  the  character  of 
trustee  or  guardian  ;  acting  bona  fide  with  the  intention  of  benefit  to 
the  infant :  no  fraud  :  no  object  to  prefer  the  personal  to  the  real 
estate :  no  view  of  advantage  to  either  representative :  out  of  such 
an  act  is  there  any  equity  for  one  representative  against  the  other  ? 
'■--■■■■  ».         "     ■—■■—.. 

(1)  Stat  S9  Geo.  m.  c.  6,  f.  94.     . 
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The  infant  sunrived  the  period,  at  which  he  might  have  shown  his 
disinclination  to  prejudice  his  personal  estate  for  the  salie  of  his  real 
estate,  by  making  a  Will ;  and  the  circumstance,  that  he  lived  a 
considerable  time  beyond  the  period,  at  which  he  might  by  Will 
have  disposed  of  his  personal  estate,  shows  his  acquiescence.  These 
persons  must  be  considered  guardians  by  implication ;  having  acted, 
and  made  themselves  responsible  as  such  without  question,  long  after 
the  age  of  fourteen ;  when  the  infiemt  might  have  appointed  a  guar- 
dian. The  general  rule,  as  to  tenant  in  tail,  or  for  life,  pay- 
[•  267]  ing  off  an  incumbrance,  is  laid  down  by  Lord  Thurlow  *  in 
Janes  v.  Morgan  (I).  Tenant  in  fee,  paying  off  an  in- 
cumbrance, to  make  himself  a  creditor  upon  the  estate,  must  declare 
by  some  act,  that  he  did  not  intend  it  to  merge  for  the  benefit  of  the 
estate :  otherwise  that  intention  is  presumed ;  though  it  may  be  as 
important  to  him  to  have  his  personal  estate  increased  as  to  tenant 
in  tail,  or  tenant  for  life.  The  same  presumption  is  raised  by  the 
law  in  the  case  of  tenant  in  tail ;  though  he  has  but  a  partial  interest 
in  many  respects,  as  owner ;  but  he  may  make  himself  so.  Whether 
he  leaves  issue,  or  not,  no  distinction  is  mad%.  Yet  this  is  a  griev- 
ance upon  the  next  of  kin  ;  perhaps  daughters ;  the  estate  being  in 
tail  male.  In  the.  case  of  tenant  for  life  the  presumption  is  the  other 
way.  In  either  case  it  is  no  more  than  presumption  ;  which  must 
stand  in  this  instance,  as  in  the  case  of  an  adult :  the  infant  having 
survived  the  age,  at  which  he  might  have  done  an  act  to  repel  it. 
The  payment  of  an  incumbrance  by  a  guardian  out  of  the  savings 
discharges  the  estate  ;  as  if  the  payment  had  been  made  by  an  adult. 
There  is  no  instance  of  permitting  the  party,  when  of  age,  to  call 
upon  the  guardian  for  an  account  of  money  so  laid  out.  Lately  it 
has  not  been  unusual  for  the  Court,  directing  a  conversion  of  an  in- 
fant's personal  property,  to  keep  up  the  charge ;  in  case  the  infant 
should  afterwards  think  proper  to  have  it  in  that  shape.  This  is  not 
a  necessary  equity :  but  it  has  been  done,  where  the  attention  of  the 
Court  has  been  called  to  it :  but  if  not  desired,  the  Court  looks  no 
farther  than  the  infant ;  nor  to  the  representative. 

The  11th  section  of  the  first  act,  that  committees,  guardians,  i&c. 
may  contract  for  the  redemption  of  the  land-tax,  goes  much  farther ; 
giving  most  extensive  powers,  in  order  to  afford  every  fa- 
[*  2^8]  cility  to  the  redemption  ;  *  which  was  the  great  object  of 
the  legislature.  Therefore  persons,  clothing  themselves 
with  the  character  of  trustees,  are  under  that  act  enabled  to  contract 
for  an  infant.  Upon  the  point,  whether  they  ought  to  have  made 
an  option,  if  the  transaction  is  effectually  and  legally  done,  and  un- 
der the  act  the  land-tax  is  actually  extinguished,  and  cannot  possibly 
be  revived,  the  party  may  perhaps  be  answerable  to  the  cestui  que 
trust ;  but  the  estate,  being  by  virtue  of  the  act  exonerated,  cannot 
be  charged.     The  effect  is  the  same  as  if  a  stranger  had  blindly  and 

(1)  1  Bio.  C.  C.  206. 
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foolishly  thrown  away  his  money ;  not  preserving  the  benefit  to  him- 
self as  a  stranger,  after  the  period  of  preference  has  gone  by. 

As  to  the  question,  whether  there  is  an  equity  between  representa- 
tives, it  is  established^  that,  where  a  person  is  acting  bond  Jide  for  a 
lunatic  or  an  infant,  without  any  intention  to  prefer  either  represent- 
ative, there  is  no  equity  between  them ;  but  the  thing  must  stand,  as 
it  is ;  and  they  must  take  the  property,  as  they  find  it :  hwood  v. 
Twine  (1).  Flanagan  v.  FUmagan  (2)  :  a  very  strong  case:  a  sale 
of  more  property  than  was  necessary  for  debts,  under  an  Order  of 
Court,  by  mistake :  a  sufficient  part  having  been  previously  sold  :  it 
vras  held,  that  the  surplus  should  go  as  personal  property ;  being 
considered  as  an  accidental  advantage  to  one  representative,  without 
any  intention  of  fraud  or  preference ;  and  therefore  no  equity  arising. 
Oxenden  v.  Lord  Compion  (3).  Chitty  v.  Parker  (4).  The  case 
of  a  stranger,  put  by  Lord  Thurlow  in  Ex  parte  Bromfield  (5),  is  the 
strongest. 

♦  As  to  the  leasehold  estates,  the  decree  in  The  Duke  of  [*  269] 
Newcastle  v.  The  Countess  of  Lincoln  (6)  shows,  that  if 
the  Court  finds  the  intention  to  keep  the  freehold  and  leasehold  es- 
tates t(^ther  as  long  as  is  possible,  the  Court,  if  it  has  any  thing  to 
do,  will  direct  the  conveyance  in  a  mode,  that  will  answer  that  pur- 
pose. Upon  this  Will  the  intention  not  to  give  the  infant  so  large 
an  interest,  before  he  was  of  age,  is  evident,  from  the  power  to  the 
trustees  to  sell  the  leasehold  estates,  and  invest  the  produce  in  free- 
hold estates,  and  the  disposition  of  the  general  residue  also,  to  be 
laid  out  in  lands,  to  be  conveyed  to  the  same  uses.  The  intention 
was  to  accumulate  as  much  real  property  as  possible.  The  legacies 
of  10,000/.  in  the  event  of  the  decease  of  the  legatees  were  to  fall 
into  the  residue,  and  be  laid  out  in  real  estate.  The  interest  of  the 
money  until  the  sale  is  given  to  the  persons  entitled  to  the  rents  and 
profits  of  his  freehold,  copyhold,  and  leasehold  estates ;  mentioning 
them  all.  The  fair  construction  is,  that  the  power  of  the  trustees  is 
not  confined  to  the  time,  while  a  tenant  for  life  is  in  possession,  but 
extends  to  the  period,  during  which  persons  are  entitled  in  tail.  The 
operatioi)  of  the  word  *'  profits  '^  may  be  by  the  circumstances  lim- 
ited to  its  natural  meaning :  *^  annual  profits  :  "  hy  v.  Gilbert  (7)  ; 
and  then  there  is  no  express  disposition  of  the  estate  itself;  only  a 
direction  to  the  trustees  to  pay  the  rents  to  the  persons,  entitled  to 
the  rents  of  the  freehold  and  copyhold  estates,  from  time  to  time. 
Plain  expression  in  a  Will  is  controlled  by  the  evident  intention. 
Certainly  a  distinction  has  been  taken  upon  that  between  Marriage 

(1)  Amb.  417 ;  Ex  parte  PhUlips,  post,  vol.  xix.  1 18.    See  the  note,  antcj  vol.  i. 
904. 

(2)  Cited  ante,  vol.  iL  77. 
(3J  .^nU,  vol.  ii.  69. 

(4)  .ante,  vol.  ii.  271. 

(5)  .^nle,  vol.  i.  453 ;  see  462. 
^  Ante,  voL  iii.  387.    Upon  the  Appeal,  post^  vol.  xii.  217. 
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Articles  and  Wills  (i)  :  first,  on  the  ground  that  the  former  are  ex- 
ecutory :  2dly,  as  being  under  contract.  The  only  sensi- 
[*  270]  ble  *  distinction  is  upon  the  different  degrees  of  difficulty 
in  ascertaining  the  meaning  of  the  parties  to  a  marriage 
settlement,  and  the  intention  of  a  testator.  In  the  former  the  object 
is  evident,  to  contract  for  the  benefit  of  the  children,  and  prevent 
the  absolute  power  of  the  parent  over  the  property.  In  the  case  of 
a  Will,  it  may  be  more  diflScult  to  find  the  intention  :  but,  if  the  in- 
tention can  be  found,  the  Court  will  act  upon  it  as  much  as  in  the 
case  of  articles.  That  is  the  xesult  of  all  the  authorities,  collected 
in  Mr.  Powell's  note  (2)  to  Fearne's  Executory  Devises.  It  is  true 
in  The  Duke  of  Newcastle  v.  !Z%e  Countess  of  Lincoln  (3)  the  words 
<<  as  far  as  the  law  will  permit "  were  relied  on  ;  as  they  were  be- 
fore in  Gower  v.  Grosvtpor  (4)  :  but  that  must  always  be  supposed 
the  intention.  By  the  effect  of  the  power  to  sell,  the  infant  could 
not  have  the  absolute  property  before  the  age  of  twenty-one.  Such 
a  power  has  not  occurred  in  any  of  the  other  cases  ;  in  all  of  which 
the  property  must  clearly  have  remained  personal  estate. 

Mr.  RomUIy,  in  reply. — Upon  the  Act  of  Parliament,  the  legisla- 
ture did  not  intend  to  give  guardians  any  authority  to  convert  per- 
sonal estate  into  real ;  or  enable  them  to  improve  the  real  estate  by 
redeeming  the  land-tax.  They  are  enabled  only  to  apply  real  estate 
to  that  object  by  sale,  mortgage,  or  granting  rent-charges :  the  par- 
ticular mode  pointed  out  by  the  20th  section  of  the  first  act.  The 
effect  is,  that  what  was  real  estate  before  still  continues  so.  That  is 
analogous  to  the  present  course  of  this  Court;  which  as  now  es- 
tablished, whatever  it  may  have  been  formerly,  is  hot  to 
[*  271]  '*  authorize  the  conversion  of  personal  property  into  real  : 
but,  where  it  is  for  the  benefit  of  an  infant,  that  any  pur- 
chase should  be  made  of  real  estate,  the  Court  uses  anxious  care  to 
preserve  it  for  the  personal  representative,  if  the  infant  should  die 
under  age.  Your  Lordship  would  not  permit  it  to  be  otherwise  in 
Lord  Ashhurton  v.  Lady  Ashburton  (5).  In  Ex  parte  Bromfield  (6) 
Lord  Thurlow  states  that  to  be  the  constant  practice  ;  and  in  those 
instances  the  infant  was  seised  in  fee  ;  not  a  mere  tenant  in  tail ;  as 
in  this  case.  The  proposition  is  extraordinary,  that  though  the  Court 
would  not  itself  have  done  tliis  act,  and  would  have  taken  care  to 
prevent  it,  yet,  that,  if  done  by  persons,  acting  as  guardians,  it  shall 
be  maintained.  There  is  a  case,  going  much  farther :  where  by  law 
a  charge  is  merged  by  uniting  with  the  real  estate,  the  Court  takes 
care  to  preserve  it  as  distinct  property,  for  the  personal  representa- 
tive :   Thomas  v.  Kemish  (7)  ;  which  went  to  the  House  of  Lords : 

(1)  ^nU,  The  Duke  of  J^ewcasOe  v.  The  CourUtss  of  Lincoln,  vol.  ill  387 ;  post, 
xii.  217. 
(Q)  Fearne's  Exec.  Dev.  467,  4th  edit 

(3)  ^nU,  vol.  iii.  387;  Post,  xii.  217. 

(4)  3  Barnard.  54. 

(5)  »^ntej  vol.  vL  6. 
Ante,  vol.  i.  453. 
2  Vem.  346 ;  1  Eq.  Ca.  Abr.  269,  pi.  10. 
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and  has  been  recognized  in  niany  subsequent  cases.  Chester  y. 
Willes  (1)  ;  in  which  case  the  distinction  is  taken  between  tenant  in 
fee  and  tenant  in  tail.  This  is  compared  to  the  case  of  the  lunatic. 
Ex  parte  Bromfield  (2),  and  Oxenden  v.  Lord  Compton  (3)  ;  in 
which  another  question  arose  ;  upon  a  charge  coming  to  the  lunatic, 
entitled  also  to  the  real  estate  :  Lord  Compton  v.  Oxenden  (4)  ;  and 
Lord  Rosslyn.  certainly  held,  that  there  was  no  equity.  The  lunatic 
was  tenant  in  fee.  It  is  not  material  to  consider,  whether  that  is  a 
sound  distinction.  It. is  enough  to  say,  Lord  Rosslyn  distinguishes 
expressly  between  lunatics  and  infants :  the  latter  case  turning  upon 
a  supposed  intent  (5).     He  puts  a  much  stronger  case,  of 

*  an  infant  tenant  in  fee  :  upon  the  ground,  not  of  an  act-  [*  272] 
ual  election  made,  but  of  the  clear  advantage  of  the  in- 
fant, that  the  charge  should  not  merge,  from  his  actual  power  to  dis- 
pose of  the  personal  estate  :  whereas  of  the, real  estate  until  the  age 
of  twenty-one  he  is  in  effect  but  tenant  for  life.  If  a  mortgage 
upon  the  estate  of  an  infant  tenant  in  tail  was  paid  by  his  guardians, 
and  the  conveyance  taken  to  him  and  the  heirs  of  his  body,  there 
would  be  a  merger  at  law :  but  this  Court  would  set  it  up  as  a  charge 
for  the  personal  representative.  If  tenant  in  tail  adult  does  not  pay 
the  interest  of  an  incumbrance,  the  arrear  goes  to  increase  the 
charge  :  but  upon  Sargeson  v.  Cruise  (6),  if  the  guardian  of  an  in- 
fent  tenant  in  tail  suffers  the  interest  to  run  in  arrear,  the  Court  will 
interfere,  and  make  the  personal  estate  applicable  to  that  arrear.  It 
Vould  be  strange,  if  the  Court  should  consider  that  as  done,  which 
ought  to  be  done,  for  the  disadvantage  of  the  infant,  and  not  for  his 
advantage.  This  resembles  the  case  of  The  Countess  of  Shrews- 
bury V.  The  Earl  of  Shrewsbury  (7).  An  infant  tenant  in  tail  is 
in  substance  nothing  more  than  tenant  for  life.  He  can  only  receive 
the  rents ;  and  in  the  event  of  his  death  the  estate  must  go  to  the 
heir.  Can  an  infant,  who  is  only  competent  to  bind  Himself  for  ne- 
cessaries, be  bound  by  mere  acquiescence  ;  though  he  would  not  be 
bound  by  a  formal  deed  ? 

These  persons  were  in  truth  mere  strangers,  not  guardians.  Tiic 
act  contemplated  trustees  by  contract,  not  constructive  trustees  i:) 
equity  merely  by  taking  upon  themselves  to  deal  with  the  infant's 
property.  The  representative  must  therefore  be  entitled  either  to  a 
rent-charge  upon  the  estate,  or  to  compensation  from  the 

*  trustees.     As  to  the  instalments,  that  became  due  after     [*  273] 
the  infant's  death,  upon  the  principle  much  discussed  in 
Jackson  v.  Cator  (8),  the  Defendant  Polhill,  permitting  Maitland  to 
act  upon  a  mistaken  notion,  was  bound  to  give  it  effect. 

(1)  Amb.  346. 

(2)  .^nity  vol.  L  453. 

(3)  ^te,  vol.  ii.  69. 

(4)  ^nte,  vol.  ii.  261. 

(5)  ^nU,  vol.  ii.  264. 

(6)  Cited  I  Ves.  477,  in  ^^eshury  v.  Brown ;  Burges  v.  Mawbey,  1  Turn.  167 

(7)  jhUe,  vol.  i.  227. 

(8)  .Me,  vol.  V.  688. 
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As  to  the  other  question,  the  distinction  between  Articles  and 
Wills  is  fully  recognized  in  The  Duke  of  Newcastle  v.  The  Countess 
of  Lincoln  (1).  But  that  distinction  is  not,  as  it  has  been  represent- 
ed ;  but,  that  the  intention  is  expressed  shortly  :  the  party  knowing, 
another  instrument  was  to  be  executed.  That  principle  distinguish- 
es the  case  of  an  immediate  devise.  Where  technical  words  are 
used,  that  have  acquired  a  certain  sense,  the  Court  has  no  power  to 
depart  from  the  legal  effect  of  those  words ;  though  they  see,  that 
by  adhering  to  it  the  intention  will  be  defeated ;  as  it  would  lead  to 
such  consequences :  for  instance,  an  inquiry,  whether  the  testator 
was  a  lawyer  ;  and  understood  the  effect  of  those  words,  &c.  This 
testator  has  not  expressed,  that  these  estates  shall  go  together,  as 
long  as  the  law  will  permit.  The  effect  of  the  words  of  limitation 
is  very  different  as  to  real  and  personal  estate  ;  giving  the  absolute 
interest  in  the  one,  and  an  estate  tail  only  in  the  other.  That  is  the 
consequence  of  law,  though  the  same  interest  in  both  may  have 
been  intended  ;  as  every  testator  intends,  that  each  species  of  estate 
shall  go  to  the  series  qf  heirs  pointed  out.  It  has  not  been  held  in 
any  case,  that  leasehold  estate,  given  by  words,  that  would,  if  applied 
to  freehold  estate,  create  an  estate  tail,  shall  not  vest  before  the  age  of 
twenty-one,  unless  accompanied  by  some  words  to  this  effect,  "  to  go 
together,  as  far  as  the  law  will  permit ; "  or  some  other  ex- 
[*274]  pression,  showing,  they  are  to  *be  unalienable  until  a 
certain  period.  Upon  this  Will  the  Court  is  desired  first 
to  infer  that  general  intention,  that  these  estates  shall  go  together,  as 
far  as  the  rules  of  Law  and  Equity  will  permit ;  and  to  ingraft  upon 
that  the  farther  term,  that  the  leasehold  estate  shall  be  unalienable 
until  the  age  of  twenty-one.  Such  a  decree  will  be  a  novelty ;  and 
the  consequences  very  important.  According  to  the  construction, 
that  the  power  in  the  trustees  subsisted  beyond  the  estate  for  life 
during  the  estate  tail,  it  should  continue  beyond  the  age  of  twenty- 
one  ;  if  the  tenant  in  tail  survived  that  age  without  suffering  a  re- 
covery ;  and  he  could  not  convert  the  leasehold  into  real  estate  of 
his  own  authority ;  the  concurrence  of  the  trustees  being  necessary. 
The  intention  was  only,  that  the  trustees  should  have  this  power,  as 
long  as  any  trust  remained  :  that  is,  until  some  person  acquired  an 
estate  tail  in  possession.  At  that  moment  there  was  an  end  of  all 
X\i\i  trust,  and  consequently  of  the  power.  The  Will  does  not  con- 
tain an  expression,  showing,  the  testator  contemplated  the  difference 
between  a  tenant  in  tail  under  twenty-one,  and  above  that  age. 
The  effect  of  the  Defendant's  construction  is  only  to  defer  the  sep- 
aration of  the  estates  a  little  longer ;  admitting,  that,  if  the  infant 
had  lived  two  months  longer,  it  must  have  taken  place. 

The  Lord  Chancellor  [Eldon]. — As  to  the  first  point,  this  case 
is  very  material  in  many  respects.  The  facts  require  it  to  be  con- 
sidered with  reference  to  what  ought  to  be  the  decision,  if  these 
persons  had  been  either  guardiaris  or  trustees,  or  falling  under  the 
">■ 

(1)  AnUy  vol.  iii.  387.    See  the  Appeal,  post^  xii.  217. 
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larger  description  of  the  act,  in  terms,  the  meaning  of  which  is  not 
very  clear,  persons  having  authority  to  act  for  infants  ;  and 
also  with  reference  to  the  *  &,ct,  that  they  had  kindly  and  [*  275] 
honestly,  (which  is  the  fact)  interposed  without  any  author- 
ity whatsoever.  The  property  was  devised  in  such  a  way,  that  the 
person  deceased  as  to  these  estates  was  tenant  in  tail ;  having  therefore 
in  a  sense  an  estate  of  inheritance,  bat  yet  more  limited  than  a  fee- 
simple  estate  ;  and  held  during  the  infancy :  being  an  interest,  with 
regard  to  which  this  Court  deals  very  differently,  when  considering 
questions  between  the  personal  representative  of  such  tenant  in  tail 
and  the  remainder-man,  from  what  it  would,  if  the  tenant  in  tail 
bad  been  adult ;  with  regard  to  whom  the  Court  supposes,  not  very 
accurately,  that  such  tenant  in  tail  has  in  all  cases  an  immediate 
power  of  acquiring  the  fee.  In  Lard  Shrewsbury's  Case  (1)  being 
tenant  in  tail  under  an  Act  of  Parliament,  and  not  having  that 
power,  he  was  considered  as  tenant  for  life.  This  infant  was  like- 
wise entitled  by  accumulation  to  a  great  deal  of  personal  property. 
These  persons  thought  it  beneficial  for  the  infant  and  all  in  remain- 
der to  redeem  the  land-tax.  Contracts  were  entered  into  for  that 
purpose,  and  a  considerable  part  of  the  personal  estate  of  the  infant 
was  applied  in  his  life  and  since  his  death.  It  is  insisted,  that  this 
transaction  was  effectual  to  exonerate  the  estate  from  the  land-tax ; 
and  that  those  claiming  in  remainder  are  entitled  to  hold  it  without 
contributing  in  any  manner  to  the  payment  or  reimbursement  of  .the 
money,  which  has  gained  for  the  estate  the  benefit  of  the  redemp- 
tion ;  leaving  to  the  representatives  of  the  infant  and  the  persons, 
who  acted,  to  setde  between  themselves  that  question,  what  is  to  be 
done ;  whether  the  personal  representative  is  to  be  considered  as 
having  made  a  present  of  this  money  to  those  in  remainder  ;  or  has 
a  right  to  charge,  not  those  having  the  estate,  but  the  trustees,  with 
the  money  so  misapplied  ? 

*  This  is  contended  to  be  a  dealing  under  the  Act  of  [*  276] 
Parliament  on  behalf  of  a  person  having  an  estate  of  in- 
heritance, and  effectual  therefore  as  a  purchase  of  the  land-tax ;  not 
as  between  persons  having  a  preferable  right  to  buy,  and  those  taking 
in  succession  by  way  of  remainder  the  possession  of  the  estate  ;  but 
as  one  of  those  cases  of  purchase  on  behalf  of  the  owner  of  the 
inheritance ;  in  which,  no  option  having  been  declared,  the  estate 
ouglit  to  be  considered  as  disburthened  forever  from  this  charge ; 
and  the  person,  whose  money  was  applied,  as  having  no  demand 
upon  those,  who  take  the  estate  in  succession ;  ^nd  that  these  persons, 
if  to  be  looked  at  as  having  powers  as  guardians,  had  a  right  to  do 
this ;  and  the  Court  is  to  consider  this  property  as  properly  dealt 
with,  though  not  for  the  interest  of  the  party  himself,  but  by  acci- 
dent for  that  of  others.  If  this  had  been  the  case  of  actual  guar- 
dians, the  Court  must  find  upon  the  principles,  on  which  it  acts,  the 
means  of  saying,  as  against  those,  who  took  the  benefit  of  this  Act, 

(1)  The  CoufUesa  of  Skmtfthtofy  v.  The  Bad  iff  ShrewBhtiry^  anie,  vol.  i.  237. 
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that  they  were  bound  in  Equity  to  make  good  to  the  infant  the  situ- 
ation, in  which  he  would  have  stood  as  to  his  personal  estate,  if  the 
guardians  had  done  what  they  ought,  when  th<3  personal  estate  was 
applied  ;  and  I  suppose  for  the  present,  the  guardians  would  have 
had  a  right  to  make  the  option.  Some  difficulty  arises  upon  the 
words  <^  estate  of  inheritance  "  in  the  last  clause  (1)  that  has  been 
relied  on  ;  whether  they  do  not  mean  the  fee-simple,  which  is  men- 
tioned in  the  ISth  clause ;  for  in  many  other  clauses  a  tenant  in  tail 
is  considered  as  having  a  particular  estate  and  interest ;  having 
therefore  preferable  rights  secured  by  other  clauses.  In  construing 
this  section  (37th)  it  seems  to  me,  you  must  construe  the  words 
**  estate  of  inheritance  "  with  reference  to  the  nature  of  the  provi- 
sions of  this  clause  ;  and  that  must  refer  you  to  the  18th 
[*277]  *  clause,  providing  all  these  preferences  with  regard  to 
persons  not  having  a  fee-simple ;  and  therefore  they  meant 
by  the  words  <'  estate  of  inheritance  "  in  the  d7th  clause,  what  they 
meant  by  the  words  of  the  former  clause  ^'  having  an  absolute  estate 
or  interest  in  fee-simple." 

Then,  if  a  tenant  in  tail  adult  can  be  within  the  37 th  clause,  if  he 
made  an  option,  and  died  afterwards  without  a  recovery,  he  would 
have  an  annuity  equal  to  the  land-tax,  but  redeemable  by  the  per- 
sons succeeding  to  the  possession.  If  he  made  no  option,  then,  if 
he  died  before  a  recovery,  the  personal  representative  might  be  con- 
tended to  have  a  right  to  charge  the  estate  with  the  amount  of  the 
stock  laid  out,  with  an  interest  not  exceeding  the  land-tax.  But  it 
is  clear,  if  an  application  was  made  to  this  Court,  representing,  that 
there  was  an  infant  tenant  in  tail ;  that  it  was  inconvenient  to  sell 
part  of  the  estate  under  the  act,  and  that  he  had  in  this  Court  a  sum 
of  money,  part  of  the  general  personal  estate,  the  Court  never  would 
have  authorized  the  guardian  to  contract  for  the  land-tax,  without 
directing  him  to  make  such  an  option  as  should  preserve  for  the  per- 
sonal representative  of  the  tenant  in  tail,  if  he  died  an  infant,  the 
benefit  of  that  money,  so  applied  ;  and  the  Court  itself  would  have 
been  so  strongly  bound  by  its  rules  as  to  not  altering  the  nature  of 
the  property  of  the  infant,  that  it  would  not  have  permitted  the  pur- 
chase, if  that  could  not  be  arranged. 

The  principle  as  to  infant  tenants  in  tail  is  very  strongly  marked 
by  the  cases  of  merger  ;  and  those  cases  are  extremely  well  account- 
ed for  by  the  principle,  upon  which  the  Court  maintains  its  doctrine 
as  to  tenants  in  tail  adult ;  viz.  if  a  tenant  in  tail  adult,  pays  off  a 
mortgage,  or  becomes  entitled  to  a  charge,  as  he  might 
[*  278]  *  acquire  (as  the  Court  is  in  the  habit  of  saying,  somewhat 
inaccurately)  the  absolute  ownership,  a  presumption  arises, 
that  his  intention  was  not  to  keep  alive  the  charge.  But  if  that  is 
the  principle,  though  he  happens  to  die  without  having  suffered  a 
recovery,  the  principle  does  not  apply  during  infancy.  The  Court 
is  in  the  constant  habit  of  saying,  a  due  administration  require'^  them 

(1)  Stat  38  Geo.  III.  c.  60,  s.  37. 
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not  to  change  the  nature  of  the  property  as  between  the  representa- 
tives. I  have  uniformly  made  it  a  rule,  since  I  have  sat  here,  where 
property  of  one  nature  has  been  applied  for  the  benefit  of  an  infant 
to  property  of  another  nature,  to  have  an  express  provision,  that  if 
he  shaU  not  attain  the  age,  at  which  he  will  have  a  disposable 
power,  the  representative  shall  not  be  prejudiced  in  any  degree  by 
the  act  done  by  the  Court  in  contemplation  of  the  infant's  benefit, 
in  all  the  circumstances  surprise  or  accident  can  throw  around  it  (1). 
It  is  said,  this  is  the  effect  o£  the  Court's  declaration ;  but  if  the 
Court  forgets  to  make  that  declaration,  the  same  rule  does  not  ob- 
tain ;  and  the  Court  has  disposed  of  the  property  by  an  imperfect 
judgment  in  another  manner,  and  subject  to  different  equities. 
That  is  not  correct  ;  for  the  declaration  is  made,  because  that  is  the 
law  applicable  to  the  case  of  the  infant ;  and  it  is  of  course  to  re- 
form the  order.  It  does  not  create  the  right ;  but  is  a  declaration 
of  a  pre-existing  right  so  to  have  the  property  secured.  Then  the 
Court  in  that  determines  no  more  than  that  the  guardian  or  trustee 
ought  to  do  so ;  and  determines  therefore,  that,  if  they  do  not  do 
so,Uhey  act  unduly  by  the  infant.  The  question  then  is,  whether, 
where  the  infant,  who  can  make  no  option  himself,  has  a  person  act- 
ing for  him,  who  ought  to  make  that  option,  that  will  preserve  the 
estate  with«such  quality  as  it  had  before,  it  is  possible  to  doubt,  a 
third  perspn  shall  not  be  at  liberty  to  say,  he  will  take  the 
*  benefit  of  the  misapplication,  but,  taking  that  benefit,  he  [*  279] 
will  not  permit  the  infant  to  have  that  set  right ;  or,  in 
other  words,  who  insists  upon  binding  the  guardian  or  trustee  to  such 
a  transaction  for  his  benefit,  as  he  must  be  taken  to  know  at  the 
time  he  ought  not  to  enter  into  with  him.  Supposing  them  to  have 
been  actual  guardians,  it  is  impossible  to  maintain,  that  those,  who 
have  got  the  property  in  that  way,  can  hold  it  without  permitting  an 
incumbrance  in  some  shape,  to  do  justice  to  the  infant. 

As  to  the  other  way  of  putting  it,  it  comes  to  the  same  thing ;  for, 
if  they  say,  the  land-tax  is  not  redeemed,  then  the  course  is  different : 
but  it  is  substantially  the  same  ;  for  then,  if,  having  the  estate,  they 
mean  to  insist  upon  that  fact,  it  is  the  duty  of  the  Court  for  the 
benefit  of  the  personal  representative  to  direct  some  course,  that  will 
bring  back  to  the  assets  the  money  so  applied,  for  the  sake,  not  only 
of  the  representative,  but  of  the  trustees  also.  The  consequence  is, 
that  these  persons  would  hold  the  estate  subject  to  the  land-tax ;  and 
cannot  say,  the  effect  of  the  mistake  is,  that  they  shall  keep  the 
estate,  and  the  trustees  shall  lose  the  money.  Therefore,  if  the  De- 
fendants are  willing  to  take  the  estate  upon  the  same  terms  as  they 
could  have  had  it,  if  these  persons  were  really  guardians,  upon  the 
same  principle,  for  the  benefit  of  the  infant,  he  must  either  be  enti- 
tled to  the  annuity,  subject  to  redemption  by  those,  who  take  after- 
wards, as  a  person,  upon  whose  behalf  the  guardian  ought  to  have 
made  an  option ;  or,  if  not,  he  must  be  considered  as  having  a  right 

(1)  Ante,  Lord  Miburicn  v.  LaAf  Ashburion,  vol.  vi.  6. 
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at  the  time  of  the  purchase  to  have  an  option  made  for  him  ;  but 
none  was  made  in  fact ;  and  the  result  is,  if  he  cannot  have  the 

annuity,  he  would  be  entitled  to  have  a  charge  upon  the 
[*  280]     estate  to  the  amount  of  the  stock  applied,  with  an  ^  interest, 

not  exceeding  the  amount  of  the  land-tax. 
As  to  the  leaseholds,  I  own,  that  is  a  question,  that  seems  to  have 
some  degree  of  difficulty ;  for  I  think,  when  the  testator  inserted  the 
power  in  the  Will,  he  meant  a  great  deal  more  than  the  Court  can 
in  construction  allow  that  he  did  mean ;  and  I  doubt,  whether  I  am 
authorized  to  say  upon  the  words  used,  he  meant  either  that  at  all, 
or  exactly  that,  as  part  of  the  whole,  which  the  Attorney  General 
contends  for.  Until  the  case  of  The  Duke  of  Newcastle  v.  The 
Countess  of  Lincoln  (1),  I  took  it  with  a  confident  opinion  to  be 
difficult  to  obtain  such  a  decree  as  has  been  made  in  that  cause;  for, 
when  a  testator  directs  his  leasehold  estate,  or  heir-looms,  or  person- 
alty of  any  description,  to  go  with  the  freehold,  as  far  as  the  rules  of 
law  and  equity  will  permit,  it  seemed  very  difficult  to  say  upon  those 
words,  that  it  was  not  the^  intention  to  make  that  unalienable  by  the 
efiect  of  those  words,  as  long  as  he  could.  Yet  the  constant  course 
of  decision,  I  admit,  has  been,  that  an  absolute  interest  would  vest 
in  the  first  taker  of  an  estate  tail.  That  case,  if  it  is  to  stand,  es- 
tablishes this  sort  of  distinction;  which  has  foundation  in  the  prin- 
ciple of  those  cases,  alluded  to  by  Mr.  Romilly,  that,  where  tenant 
for  life  under  legal  limitations,  with  contingent  remainders,  by  des- 
troying his  life-estate  may  destroy  all  afterwards,  and  take  the  estate 
to  himself,  there  is  no  doubt  in  both  cases  the  testator  meant  the 
same  thing :  but  he  has  not  adopted  the  same  mode  of  doing  it ; 
and,  where  any  thing  is  left  to  the  Court  to  do,  the  Court  have  said, 
they  will  do  more  than  the  testator  has  directed.     Whether  that 

distinction  will  sustain  that  case,  I  do  not  know.  But  that 
[^281]     ^case  does  not  apply  to  this;  unless  you  can  infer  from 

the  power  given  here,  that  all  this  was  meant;  that, 
whether  the  trustee  did  exercise  the  power,  or  not,  whether  any 
tenant  for  life,  adult,  ever  gave  his  consent  to  the  exercise  of  the 
power,  or  withheld  it,  the  person,  who  should  take  under  the  first 
words  the  absolute  interest,  as  the  infant  would,  should  have  cut 
that  down ;  the  intention  being,  that,  if  this  son  should  die  under 
twenty-one,  it  should  go  over  in  all  circumstances.  It  is  very  diffi- 
cult to  say,  the  words  are  so  precise,  so  clearly  indicative  of  the 
intention,  as  to  authorize  the  Court  to  say,  that  is  the  effect.  I  do 
not  apprehend,  that,  if  the  Court  was  to  execute  this  as  an  executory 
trust,  that  is  the  disposition  it  would  have  made ;  or,  that  from 
the  bequest  over  you  can  collect,  that  you  ought  to  make  that  dis- 
position. 

My  inclination  is,  that  there  are  not  words  enough  to  restrain  the 
efiect  of  the  former  words :  but  still  if  the  Defendant  will  take  a  case, 
I  will  give  it. 

(1)  AnUf  voL  iiL  387.    Upon  the  AppeaJ,  posty  xii.  217. 
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Upon  the  first  point,  the  infant  must  either  have  an  annuity,  as  if 
the  option  was  made,  redeemable  by  the  subsequent  takers,  or  a 
charge  with  an  interest,  not  exceeding  the  land-tax.  Which  is  most 
beneficial  I  do  not  know.  If  jou  are  content  to  consider  them  as 
the  guardians,  and  him  as  the  purchaser  of  the  land-tax,  I  rather 
think,  the  decision  ought  to  be  upon  the  principle,  that  the  guardians 
ought  to  have  made  the  option. 

July  ISth.  The  Lord  Chancellor  [EldonJ. — As  to  the  prin- 
cipal demand,  these  persons  were  not  guardians,  trustees,  nor  do 
they  appear  to  have  been  persons  within  the  act  having  authority  to 
deal,  as  they  have  dealt.  Consequently,  in  strictness  this 
is  not  a  *  transaction  under  the  act.  The  equity  there-  [*  282] 
fore  must  be  of  this  sort.  I  still  think  upon  the  whole  of 
the  act,  the  tenant  in  tail  is  a  tenant,  not  having  an  estate  of  in- 
heritance within  the  thirty-seventh  clause.  Therefore,  if  these  per- 
sons were  actually  guardians,  they  might  have  dealt,  if  not  with  the 
infant's  personal  estate,  by  means  of  his  r^l  estate,  for  the  purchase 
of  the  land-tax ;  and  in  that  case  they  might  have  made  an  option. 
If  they  had  made  the  option,  the  consequence  is,  he  would  have  been 
entitled  to  an  annuity  as  against  the  remainder-men,  redeemable  in 
the  manner  directed  by  the  act :  if  no  option  was  made,  he  would 
have  had  a  charge  to  the  extent  and  amount  ascertained  by  the 
thirty-seventh  clause.  The  question  then  is,  whether,  as  the  estate 
has  got  the  benefit  of  the  transaction,  precisely  as  it  would,  if  they 
had  been  the  guardians  and  trustees,  and  acted  as  such  under  the 
authority  of  the  act,  there  is  not  an  equity  to  have  the  estate,  as 
nearly  as  may  be,  chargeable,  as  it  would  have  been  charged  in  that 
case  under  the  act.  My  conclusion  is  this :  I  fear,  he  cannot  have 
the  land-tax :  L  e.  an  annuity,  secured,  as  the  act  does  secure  it ; 
for,  it  is  not  within  the  act.  The  thirty-seventh  clause  does  not 
apply  to  the  case.  The  contract  has  been  made  by  the  Commis- 
sioners, not  with  guardians,  trustees,  or  any  persons,  who  could  act 
for  the  infant,  but  with  persons  not  having  any  character,  enabling 
them  to  deal  for  him.  The  consequence  is,  that  he  should  be  de- 
clared entitled  to  an  annuity,  such  as  he  would  have,  if  he  had  an 
option,  secured  by  grant  of  the  tenant  for  life,  and  by  holding  and 
enjoying  against  the  tenant  in  tail,  until  of  age  ;  then  requiring  him 
to  make  a  grant :  but  in  both  cases  the  grant  to  be  redeemable,  as  it 
would  have  been  under  the  act,  if  the  transaction  had  been  strictly 
under  the  act.  Being  out  of  the  act,  the  relief  must  be  by  an  equity, 
to  charge  the  estate,  not  by  virtue  of  the  act,  but  by  a  decree,  to 
secure  payment  of  precisely  the  same  consideration,  as  they 
♦would  have  paid,  if  it  had  been  within  the  act.  I  must  [*283] 
do  it  as  near  as  I  can.  It  is  like  the  case  I  mentioned 
upon  the  argument :  an  estate,  charged  with  debts  i  the  first  taker 
an  infant ;  and  out  of  his  estate  all  the  debts  paid ;  improvidently  in 
this  respect,  that  the  creditors  had  cancelled  all  their  securities :  I 
must  by  an  equity  have  given  that  infant's  estate  a  charge  against 
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the  real  estate,  as  nearly  as  I  could,  if  he  had  taken  an  assignment 
of  all  those  securities  I  now  suppose  to  have  been  cancelled. 

The  Lord  Chancellor  [Eldon]. — Upon  farther  considemtions  as 
to  the  leasehold  estate,  I  think,  that  power  of  sale  is  void ;  for  it 
may  travel  through  minorities  for  two  centuries  :  and,  if  it  is  bad  to  the 
extent,  in  which  it  is  given,  you  cannot  model  it  to  make  it  good. 
I  think,  the  soundest  ground  is,  that  the  power  is  bad. 

1.  The  Land-Tax  Act  referred  to  in  the  principa]  case  has  been  repealed,  qb 
to  the  greaXer  part,  by  the  consolidated  act  of  42  Gea  III.  c.  116.  That  jpart 
of  the  statute  38  Geo.  III.  c.  60,  which  was  left  unrepealed  by  the  said  act  or  42 
Geo.  III.  has  been  explained  and  amended  by  the  statute  of  53  Gea  III.  c.  143. 

2.  That  a  tenant  in  tail,  during  his  minority,  must  be  considered  as  having,  in 
some  respects,  no  greater  estate  than  a  tenant  for  life,  see,  anUj  notes  2,  3,  to 
The  Countess  of  Siretvsbury  v.  The  Earl  of  Shrembuty^  1  V.  227.  And,  as 
to  the  anxiety  with  which  a  court  adheres  to  the  principles  of  not  altering  the 
nature  of  an  infant's  property,  see  note  3  to  Lord  CompUm  v.  Ojremfen,  2  V.  261. 

3.  With  reference  to  the  impossibility  of  limitins^  the  succession  to  leasehold  or 
other  personalty,  so  as  to  maxe  it  so  concurrently  with  the  descent  of  freehold 
property,  see  the  note  to  Fordyce  v.  Ihrdyce^  2  V.  536 ;  see,  also,  the  case  of  Lord 
Southan^pUm  v.  TTie  Marquis  of  Hertford^  2  Ves.  &  Beat  ^,  in  which  the  present 
decision  was  cited  and  its  doctrine  adhered  to. 
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Whether  a  Defendant  can  by  answer  refuse  the  discovery,  insisting,  that  he  is 
not  bound  to  answer,  QtKcre  (a). 

But,  having  given  part  of  the  discovenr,  he  was  compelled  to  answer  as  to  the  rest 

Whether  a  foreign  State,  not  acknowledged  by  this  country,  can  maintain  a  suit 
here,  namely,  the  Government  of  Switzerland,  in  consequence  of  the  Revolu- 
tion, suing  for  Stock,  vested  in  trustees  by  former  Government,  QtKcre  (6). 

A  war  between  foreign  Countries  must  be  proved :  but  the  Courts  take  notice  of 
a  war,  in  which  this  Country  is  engaged,  without  proof  (c),  [p.  292.] 

Stock  in  this  Country  in  trust,  for  the  Colony  of  Maryland  before  the  American 
Revolution,  not  affected  by  a  transfer  during  the  war,  [p.  294.J 

The  Bill  in  the  first  of  these  causes  stated,  that  previously  to 
1798  the  magistrates  and  persons,  in  whom  the  powers 
[*  284]     of  government  of  the  several  Swiss  *  cantons  were  respect- 
ively vested,  remitted  large  sums  to  their  agents  in  this 
country,  for  the  purpose  of  being  invested  in  the  public  funds ;  and 
that  laige  sums  were  so  remitted  by  the  governments  of  the  cantons 

ia)  Tm^r  v.  Miner,  anU.  10  V.  note  a ;  Story,  Eq.  Plead.  §  606,  §  668. 

[b]  The  several  States  of  the  Union  may  sue  in  their  corporate  names  in  the 
Courts  of  this  State.  The  State  of  Indiana  v.  Woram  if  others,  6  Hill,  N.  Y.  Rep. 
33 ;  Ddi^kld  v.  The  StaU  of  lUinots,  2  Hill,  N.  Y.  Rep.  159. 

(c)  The  public  laws  of  a  foreign  nation  promulgated  by  the  government  of  the 
United  States  on  subjects  of  common  interest  toaU  countries,  may  be  read  without 
iaither  authentication  or  proof.    Talbot  v.  Seeman,  I  Cranch,  Rep.  38. 
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of  Berne  and  Zurich,  and  the  town  of  Neufehatel ;  which  were  part 
of  the  public  moneys  of  the  said  cantons  and  town  respectively ; 
which  sums  were  invested  accordingly  for  the  public  use  of  such 
cantons. 

The  bill  then  stated  the  several  funds,  in  1798  standing  in  the 
books  of  the  Bank  of  England  and  the  South  Sea  Company,  in  the 
names  of  the  Advoyer  the  Less  and  Grand  Council  of  the  city  and 
canton  of  Berne,  the  Burgomaster  the  Less  and  Grand  Council  of 
the  canton  or  state  of  Zurich,  and  the  town  and  citizens  of  Neuf- 
ehatel ;  that  prior  to  1798  the  said  cantons  of  Switzerland  were  sep- 
arate and  independent  states,  connected  by  a  certain  league ;  and  in 
that  year  the  several  cantons  became  united  and  consolidated  into  one 
independent  State  or  Commonwealth,  which  assumed  the  name  of 
the  Helvetic  Republic ;  and  have  ever  since  remained  so  united ; 
and  from  that  time  the  said  several  states  or  cantons  ceased  to  exist ; 
and  there  were  no  persons,  anewering  the  description  of  the  former 
respective  governments. 

The  Bill  farther  stated,  that  by  a  law  of  the  Helvetic  Republic, 
passed  on  the  12th  of  March,  1799,  it  was  declared,  that  the  proper- 
ty, acquired  by  the  then  late  governments  of  the  said  cantons,  as 
representing  the  sovereignty,  was  national  property ;  that  part  of  said 
funds,  (specifying  them),  has  been  assigned  by  the  Helvetic  Repub- 
lic to  Antoine  St  Didier,  of  the  city  of  Paris,  merchant.  The  Bill 
then  stated  the  title  of  the  Plaintifis,  as  the  Llandamman 
and  two  Stathalters  of  the  **  Helvetic  Republic ;  in  whom  [*285] 
by  the  constitution  of  the  Republic  the  executive  power  is 
vested  ;  and  prayed,  that  the  Defendants,  the  Bank  of  England  and 
the  South  Sea  Company,  may  be  decreed  to  transfer  to  the  Plaintiflfs, 
and  to  pay  the  dividends  accrued ;  and  that  the  other  Defend- 
ants, the  agents,  may  be  decreed  to  pay  the  dividends,  received  by 
them. 

The  agents  by  their  answer,  admitting  the  remittances,  and  invest- 
ment of  the  money  in  the  funds,  &c.,  and  that  prior  to  1798  the 
cantons  of  Switzerland  were  separate  and  independent  states,  con- 
nected by  a  league,  stated,  that  in  1798.a  revolution  took  place  in 
Switzerland  ;  and  that  the  said  several  states  and  cantons,  and 
among  others  the  cantons  of  Berne  and  Zurich,  ceased  to  exist,  or  to 
be  separate  and  independent  states ;  and  that  there  was  not  from 
the  time  of  such  revolution  any  person,  in  whom  the  government  of 
Berne  and  Zurich  was  vested,  or  answering  the  description  of  "  Ad- 
voyer the  Less  and  Grand  Council  of  the  City  and  Canton  of  Berne, 
the  Burgomaster  the  Less  and  Grand  Council  of  the  Canton  or  State 
of  Zurich,  and  the  Town  and  Citizens  of  Neufehatel ;"  and  that  they 
are  informed,  and  believe,  another  Revolution  has  taken  place  in 
Switzerland  ;  and  the  powers  of  government  are  now  vested  in  dif- 
ferent persons  from  those,  in  whom  they  were  vested  at  the  times, 
when  the  transactions  in  the  Bill  mentioned  are  represented  to  have 
taken  place.  They  submitted,  that  the  Plaintiffs  upon  their  own 
showing  by  their  Bill  have  no  title  to  the  relief  prayed,  or  to  any  ao- 
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count  of  the  dividends,  from  the  Defendants  ;  and  that  the  Attorney 
General  ought  to  be  a  party. 

A  similar  Bill  was  in  January  1803  filed  by  St.  Didier,  described 
^as  residing  at  Paris,  claiming  under  the  assignment ;  and  a 
[*  286]  similar  answer  was  put  in.  The  *  Master  having  report- 
ed the  answer  insufficient  in  each  cause,  Exceptions 
were  taken  to  the  Report.  The  Defendants  had,  after  the  ex- 
piration of  the  usual  time,  applied  for  leave  to  demur ;  which  was 
refused. 

Mr.  Richardsy  Mr.  HoUisty  and  Mr.  JVinthrop,  in  support  of  the 
Exceptions,  upon  tlie  question,  whether  the  Defendants,  having  put 
in  an  answer,  were  bound  to  answer  throughout,  cited  Nevman  v. 
Godfrey  (1)  :  Jerrard  v.  Saunders  (2)  :  a  case  in  the  Court  of  Ex- 
chequer ;  upon  a  Bill  by  a  vicar  against  the  occupier  ;  who  by  an- 
swer denied  the  right  of  the  vicar  ;  but  did  not  set  forth  the  quanti- 
ty and  value  ;  and  an  Exception  was  over-ruled  ;  which  decision  was 
followed  by  a  late  case  in  the  same  Court. 

They  also  insisted,  that  the  Bill  states  no  title  in  the  Plaintiffs ; 
neither,  that  the  new  government  is  recognized  by  the  government 
of  this  country :  nor,  that  it  is  the  legitimate  government :  that, 
though  every  State  may  by  consent  of  the  Sovereign  and  inhabitants 
change  the  form  of  the  government,  nothing  like  force,  conquest,  or 
subjugation,  can  give  a  title  in  a  Court  of  Justice :  the  facts,  that  a 
French  army  had  entered  Switzerland,  and  gained  possession  of  the 
country  by  force  after  much  blood-shed,  were  so  notorious,  that  they 
may  be  stated  in  a  Court  of  Justice ;  and  under  such  circumstances 
it  could  not  be  represented,  that  the  Union  took  place  with  the  free 
will  and  consent  of  the  Government  and  inhabitants ;  which  free  will 
and  consent  are  essential ;  and  the  law  of  the  Helvetic  Republic  was 
merely  declaratory  ;  and  could  not  give  the  right,  not  given  by  the 

Union. 
[*  287]  *  Mr.  RomiUy  and  Mr.  Bell,  for  the  Plaintiffs.— The  ques- 
tion is,  whether  these  trustees,  having  admitted,  that  this 
fund  is  in  their  hands,  and,  that  they  have  received  the  dividends, 
shall  not  state,  what  dividends  they  have  received.  Upon  the  gen- 
eral question,  whether  a  Defendant  may  by  answer  insist,  that  he  is 
not  bound  to  answer,  there  are  many  contradictory  decisions :  but 
it  was  never  decided,  that  a  Defendant,  having  answered  as  to  par- 
ticular facts,  may  stop  short ;  and  refuse  to  give  any  farther  answer, 
as  to  the  circumstances  attending  those  facts.  The  proposition  is 
most  material.  Great  inconvenience  would  follow  from  receiving 
the  objection  at  the  hearing  instead  of  by  plea  or  demurrer.  The 
party  may  die ;  and  the  whole  benefit  of  the  suit  may  be  lost  by  not 
compelling  the  Defendant  to  answer  in  the  first  instance.  Shall  the 
party  take  the  benefit  of  the  delay  ?  What  recompense  can  the 
Court  make  to  the  other  party  ;  in  whose  favor  the  Decree  is  at  last 
made ;  the  object  of  the  discovery  being  completely  gone  ? 

(l)2Bro.C.C.332.  ^ 

(2)  Ante,  VOL  ii.  454. 
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The  result  of  all  the  decisions  is,  that,  where  a  Defendant  has 
submitted  to  answer,  he  is  bound,  unless  in  some  particular  case,  to 
answer  fully.  As  a  general  proposition,  where  the  Bill  is  filed  for 
relief  and  discovery,  if  the  Defendant  submits  to  answer,  he  is  bound 
to  answer  fully,  unless  from  particular  circumstances  he  can  show 
something,  exempting  him  from  the  general  obligation  to  answer. 
There  are  two  excepted  cases,  proving  the  rule :  1st,  where  the  dis- 
covery tends  to  criminate  the  person,  from  whom  it  is  sought.  That 
is  so  fundamental  a  rule  of  the  law  of  this  country,  that  Equity,  in- 
terfering to  prevent  the  application  of  the  general  law  to  work  injus- 
tice, will  not  interfere  against  that  rule.  The  other  exception  is  a 
purchase  for  valuable  consideration :  where  by  accident,  perhaps 
negligence,  the  plea  is  defective  in  form ;  and  the  whole 

♦  relief  is  substantially  obtained  by  the  discovery ;  upon  [*  288] 
which  the  Plaintiff  may  go  to  law.     In  Gethin  v.  Gale  (1) 

Lord  Hardwicke  was  struck  with  the  hardship  of  the  case  ;  and  dis- 
tinguishes it  from  the  case  of  a  creditor  or  legatee.  The  cases,  that 
followed,  are  Neuman  v.  Godfrey  (2),  Cartwright  v.  Haieley  (3), 
Shepherd  v.  Roberts  (4),  HaU  v.  Noyes  (5).  The  Court  cannot  ^n 
every  case  judge  of  the  materiality.  Jacobs  v.  Goodman  (6)  has  al- 
ways been  pressed ;  upon  the  ailment,  that  in  this  way  any  man 
might  compel  the  first  mercantile  house  in  London  to  account.  That 
argument  has  always  been  disallowed  by  Lord  Thurlow ;  though  it  had 
weight  with  the  Court  of  Exchequer  in  that  case  ;  and  was  in  a  sub- 
sequent case  taken  up  by  Lord  Rosslyn.  Selby  v.  Selby  (7).  Jer- 
rard  v.  Saunders  (8).  The  Marquis  of  Donegal  v,  Stewart  (9),  and 
Phelips  V.  Caney  (10),  are  the  only  cases,  besides  Jacobs  v.  Good- 
man  (11),  in  which  the  Defendant  was  held  not  bound  to  answer 
fully ;  and  no  reason  is  given ;  except  in  Jacobs  v.  Goodman,  which 
goes  upon  the  hardship  in  the  case  of  a  partnership.  That  case 
might  be  met  by  a  pica ;  which  is  not  confined  in  time,  as  a  de- 
murrer is.  The  books  and  papers  would  furnish  the  strongest  evi- 
dence, whether  there  was  a  partnership  or  not ;  and  the  strongest 
inference  arises  from  declining  that  production.  This  would  lead 
to  an  examination  of  the  propriety  or  impropriety  of  the  discovery  in 
every  case.  In  The  Marquis  of  Donegal  v.  Stewart  there  was  no 
inconvenience  in  compelling  the  Defendant  to  discover 

*  the  prices  of  the  pictures :  but  there  was  great  inconve-  [*  289] 
nience  the  other  way :  the  very  object  of  the  Bill  being  to 


(2)! 


Stated  Amb.  354,  in  Stved  v.  Young, 
2  Bro.  C.  C.  232. 
is]  3  Bro.  C.  C.  238 ;  ante,  vol.  1.  292. 

(4)  3  Bro.  C.  C.  239. 

(5)  3  Bro.  C.  C.  483. 

(6)  In  the  Court  of  Exchequer,  3  Bro.  C.  C.  487,  n. 

(7)  4  Bra  C.  C.  11. 

(8)  AnU,  vol.  ii.  454. 

(9)  AnU^  vol.  iii.  446. 

(10)  ^nte,  vol.  iv.  107. 

(11)  Ii^  the  Court  of  Exchequer,  3  Bro.  C.  C.  487,  n. 
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detect  the  imposition.  Suppose,  in  PheUpt  v.  Caneythe  Defendant 
had  admitted,  that  100/.  was  due ;  and,  that  he  had  assets  for  that: 
upon  the  particular  statement  of  the  Bill  perhaps  that  answer  would 
have  been  sufficient :  but,  if  it  is  to  go  beyond  that,  it  directly  over- 
rules what  Lord  Hardwicke  says  as  to  a  creditor  and  legatee  in  Gethin 
¥.  Gale  ;  that  they  are  entitled  to  an  account ;  which  must  suppose 
a  debt  or  legacy  disputed.  The  result  of  all  the  authorities,  from 
Sweet  V.  Young  (1)  down  to  Jacobs  v.  Goodman,  is,  that  the  De- 
fendant must  take  advantage  of  his  situation  by  plea  or  demurrer ; 
and  in  Jacobs  v.  Goodman  the  Court  appears  to  have  b^n  struck 
with  the  argument,  that  in  this  way  Wnkers  might  by  the  su^estion 
of  a  partnership  be  compelled  to  set  forth  all  their  accounts.  These 
Defendants  do  not  put  themselves  upon  the  point,  that  they  are  in 
such  a  situation,  that  they  are  not  bound  to  answer :  but,  admitting, 
that  to  a  certain  extent,  as  to  the  funds  themselves,  they  must  an- 
swer, insist,  that  they  will  stop  short ;  and  refuse  to  go  into  the  par- 
ticulars. 

It  is  objected,  that  the  Bill  should  state  either,  that  the  new  gov- 
ernment is  recognized  by  the  government  of  this  country  y  or,  that 
it  is  the  legitimate  government  of  the  country.  That  argument  is 
not  conformable  to  the  rules  of  pleading  in  this  Court.  It  is  not  ne- 
cessary in  a  Bill  for  an  annuity  to  state,  that  all  the  circumstances* 
required  by  the  Act  of  Parliament  have  been  complied  with ;  or,  in 
a  bill  to  carry  an  agreement  into  execution,  to  state,  that  it  is  upon 
the  proper  stamp.     Those  circumstances  are  assumed ;  unless  the 

contrary  appears. 
[*  290]  *  The  remaining  question,  whether  it  is  necessary,  thai 
the  government  of  this  country  should  have  recognized  the 
new  government  of  Switzerland,  is  a  most  important  consideration, 
as  to  the  legal  doctrines  and  the  political  consequences  it  involves : 
viz.  whether,  when  a  foreign  government  has  invested  money  in  the 
funds  of  this  country,  upon  the  faith  of  our  government,  merely  on 
account  of  some  constitutional  alteration,  however  inconsiderable,  in 
the  form  of  the  government  of  that  country,  the  British  government 
has  a  right  to  say,  the  money  so  invested  belongs  to  them,  and  not 
to  the  government  of  the  country,  by  which  it  was  invested.  That 
is  an  extraordinary  proposition.  Suppose,  previously  to  the  union 
with  Scotland  the  British  government  had  money  in  a  foreign  bank : 
could  the  government  of  the  country,  in  which  that  money  was  in- 
vested, have  claimed  it  on  the  ground,  that  the  union  was  not  recog- 
nized by  that  government  ?  The  same  case  might  have  arisen  upon 
the  Revolution  of  1688.  As  to  the  Plaintiff  in  the  second  cause, 
they  ought  to  have  pleaded  that  he  was  an  alien  enemy :  a  plea,  held 
to  great  strictness  both  in  law  and  equity.  The  Bill  states  only,  that 
he  was  residing  at  Paris  in  1803 ;  upon  which  ground  several  of  his 
Majesty's  subjects  might  be  considered  alien  enemies. 

Mr.  Richards,  in  reply. — ^Upon  the  question  of  pleading  there  is 


(1)  Amb.353. 
VOL.  XI.  13* 
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certainly  great  want  of  uniformity ;  and  the  late  authorities  are  in 
favor  of  the  Defendant:  Jacobs  v.  Ooodman  (1).  Jerrard  v.  iSbtin- 
ders  (2).  The  Marquis  of  Donegal  v.  Stetoart  (3)  ;  and 
Phelips  V.  Caney  (4),  In  Gunn  v.  Prior ^  which  is  ♦not  [*291] 
in  print,  the  Bill  was  filed  by  a  person,  claiming  as  heir 
at  law.  A  plea,  that  he  was  not  heir,  was  disallowed.  Then  an 
answer  was  put  in ;  insisting,  that  the  Plaintiff  is  not  heir.  Upon 
exceptions  to  the  report  as  to  the  sufficiency  of  that  answer  Lord 
Kenyon,  sitting  for  Lord  Thurlow,  held,  that  if  the  Plaintiff  was  the 
heir,  he  was  entitled  to  all  the  discovery,  sought  by  the  Bill ;  if  he 
was  not  the  heir,  he  was  not  entitled  to  any  discovery ;  that^ there- 
fore the  preliminary  fact  must  be  ascertained ;  and  an  issue  was  di- 
rected, upon  this  principle ;  that,  if  an  allegation  is  made  by  the  De- 
fendant of  a  fact,  destroying  the  Plaintiffs  title,  whether  it  is  by  way 
of  plea  or  answer  is  immaterial.  In  either  case  that  must  be  first 
decided.  Selby  v.  Selby  (5)  was  a  different  case ;  for  there  was 
a  devise  to  Lowndes,  in  case  no  heir  should  appear  within  a  year. 
He  was  without  doubt  the  acknowledged  devisee ;  and  took  posses- 
sion ;  and  the  year  elapsed,  long  before  the  Bill  was  filed.  A  Bill 
of  discovery  was  filed  by  Lowndes;  and  Lord  Chief  Baron  Eyre 
said,  that  Bill  must  be  answered  in  all  its  parts.  The  case  of  Cook- 
son  V.  EOison  (6),  which  really  cannot  be  considered  as  a  decision, 
has  had  great  influence  in  all  these  cases.  As  to  Jerrard  v.  iSloruTt- 
ders  (7),  upon  what  ground  is  that  an  exception  to  the  rule  ?  Why 
is  not  a  purchaser  as  much  bound  to  answer  as  any  other  person  ? 
The  discovery  is,  not  relief,  but  merely  ancillary :  the  allegation  be- 
ing, that  the  Defendant  holds  deeds  belonging  to  the  Plaintiff; 
as  the  estate  belongs  to  the  Plaintiff.  If  the  Plaintiff  could 
prove,  that  the  Defendant  has  the  title-deeds,  he  would  be  en- 
titled to  a  decree  for  them  without  putting  the  Defendant  to 
answer.  A  Bill  to  carry  an  agreement  into  execution  does 
not  aver,  that  the  agreement  has  been  stamped ;  as,  though  not 
stamped,  it  is  not  the  less  an  agreement.  It  is  enough,  if 
*  it  is  stamped  even  during  the  hearing  (8).  It  is  not  ne-  [*  292] 
cessary  to  state,  that  an  annuity  has  been  duly  enrolled ; 
as  without  enrolment  there  is  no  grant,  giving  the  party  a  title  to  sue 
as  an  annuitant.  The  circumstances  of  this  case  are  now  matter 
of  history. 

The  Lord  Chancellor  [Eldon]. — ^You  would  be  obliged  upon 
an  indictment  for  a  libel  to  prove,  that  France  is  now  at  war  with 
Austria ;  not  as  to  the  war  with  this  country :  the  Courts  taking 
notice  of  that  which  reference  to  our  own  country. 

(1)  3  Bro.  C.  C.  487, «. 
2)  AnU,  vol.  ii.  454. 

(3)  AnU,  vol.  iil  440.  ^ 

(4  Afde,  vol.  iv.  107. 
(5)4Bro.  C.C.  11. 

(6)  2  Bro.  C.  C.  252. 

(7)  AnU,  vol.  ii.  454. 

(8)  AnUy  Coles  v.  Trteoihick,  vol.  iz.  234 ;  postj  508,  5. 
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Repbf^ — Such  a  body  as  this,  not  acknowledged  by  this  country, 
is  not  entitled  to  sue  in  the  Municipal  Courts  of  this  country.  The 
comparison  to  the  union  with  Scotland  does  not  hold.  This  country, 
with  its  government  by  the  King  and  Parliament,  still  continued  the 
same,  with  that  accession.  There  was  not  an  end  or  dissolution  of 
the  nation,  as  a  nation.  Upon  the  revolution  in  1688  the  constitu- 
tion remained  precisely  the  same ;  with  the  change  only  of  the 
King,  a  part  of  the  legislative  sovereignty  of  the  country :  the 
supreme  power  being  in  the  King  and  Parliament.  This  is  a  total 
dissolution  of  the  country ;  not  merely  the  introduction  of  a  new 
chief  magistrate  into  the  same  country,  that  reposed  this  confidence 
in  these  Defendants. 

The  Lord  Chancellor  [Eldon]. — ^It  is  not  necessary  to  make 
any  observations  upon  the  cases,  that  have  been  cited.  I  remember, 
/it  struck  Lord  Thurlow,  who  endeavored  to  decide  upon  questions  of 
pleading  with  analogy  to  the  law,  as  extraordinary,  that, 
[*  293]  •  *  if  there  are  settled  modes,  forming  the  practice,  accord- 
ing to  which  a  Defendant  is  to  proceed,  there  could  be  a 
deviation  from  them.  The  practice  required  a  demurrer  within 
a  given  time :  or  the  Defendant  could  not  demur  alone ;  but  must 
have  applied  for  leave  to  plead,  answer,  or  demur ;  not  demurring 
alone.  Most  of  the  cases,  that  have  been  stated,  are  distinct  from 
this ;  for  in  those  cases,  taking  the  bill  to  be  true,  neither  the 
Plaintiff,  nor  the  Defendant,  had  any  doubt,  that  the  Plaintiff  was 
entitled  to  relief.  For  instance,  where  a  partner,  prays  a  "partner- 
ship  account,  if  the  partnership  is  admitted,  the  relief  follows.  So, 
where  the  Plaintiff  is  admitted  to  be  a  creditor  or  legatee,  the  bill 
sustains  itself  against  any  thing,  suggesting  that  no  relief  is  due. 
But  cases  in  modern  times  have  said,  that,  if  the  Defendant  denies 
some  substantive  fact,  which,  if  admitted,  would  give  relief,  until 
the  truth  of  that  fact  is  disposed  of,  no  farther  answer  shall  be  com- 
pelled. Many  topics  of  great  weight  must  be  disposed  of,  when 
that  case  comes  to  be  decided ;  if  it  is  still  open.  The  Court  has 
got  to  a  species  of  plea  ;  which  is,  neither  a  plea,  answer  or  demur- 
rer ;  but  a  little  of  each.  The  consequence  is,  that  the  Commis- 
sion must  go  to  a  number  of  facts ;  instead  of  one ;  as  in  the  case 
of  a  pica.  The  late  cases,  as  far  as  they  are  authorities,  as 
to  which  I  say  nothing  now,  establish  this ;  that  if  the  bill  is  both 
by  the  Plaintiff  and  the  Defendant  allowed  to  give  a  right  to  the 
relief,  if  true,  the  Defendant,  not  demurring,  not  denying  by  answer 
the  tide  to  relief  upon  the  bill,  but  negativing  one  fact  positively, 
says,  the  Court,  if  they  will  take  that  fact  not  to  be  true,  ought  not 
to  call  for  an  answer.  In  order  to  make  those  cases  authorities  for 
the  Defendants,  they  must  say,  tlmt,  taking  the  case,  made  by  the 
bill  to  be  true,  they  deny   some   leading   fact.     But  that  is   not 

this  case. 
[♦294]         *The  principle,  upon  which  I  dispose  of  this  question 
upon  the  Master's  Report,  is  not  connected  in  any  degree 
with   the  merits  of  this  cause.     The   question  of  merits   is  not 
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decided  by  the  Maryland  Case  (1),  which  docs  not  touch  such  a 
case  as  this  ;  a  foreign  independent  state.  That  slate  was  only  a 
corporation  under  the  Great  Seal,  dissolved  by  means,  which  a 
Court  of  Justice  was  obliged  to  consider  rebelhous ;  and  tiien  the 
transfer  of  the  title  from  the  state  of  Maryland  to  any  other  state 
was  a  question,  a  Court  of  Justice  could  look  at,  as  a  question  of 
law,  only  in  one  way ;  and  the  principle  was,  that  the  Court  could 
not  admit,  that  the  title  passed  to  the  independent  states  of 
America  by  an  act,  which  we  were  obliged  to  call  <<  rebellion.'^ 
What  national  justice  was  to  do,  after  national  policy  had  arranged 
the  relative  situation  of  the  countries,  was  to  be  decided,  and  was 
decided,  elsewhere.  This  is  perfectly  diflferent.  No  civil  offence  has 
been  committed  against  this  country  by  the  dissolution  of  the  former 
government,  or  the  arrangement  of  the  present  government,  in  Switz- 
erland. The  question  is  therefore  to  be  discussed  upon  great  princi- 
ples of  the  law  of  nations ;  without  attending  to  the  situation  of  the 
Defendants,  as  subjects  of  this  country:  If  it  is  true,  that  the  Plaintiffs 
have  shown,  that  they  have  no  title  whatever  to  the  relief,  (for  that  is 
the  proposition)  the  rules  of  the  Court  require  a  demurrer ;  before  the 
Defendant  comes  here  to  ask  for  time  to  plead,  answer,  or  demur,  not 
demurring  alone.  The  proposition  is  extraordinary,  that  a  person,  in 
a  situation,  in  which  he  must  answer,  and  may,  and  is  sometimes 
called  upon  to,  state  the  want  of  parties,  can  say,  that,  as  the  suit 
hereafter  cannot  be  effectual  for  want  of  parties,  he  will  not  answer 
at  present.  I  do  not  understand  the  principle  of  that.  I  do  not 
say,  whether  the  Attorney  General  is  a  necessary  party. 

*The  Defendants  applied  for  leave  to  demur  alone;  [*295] 
having  got  themselves  into  a  situation,  in  which  they  could 
not  do  that.  Then  the  answer  is  quite  new  in  this  respect ;  that  the 
Defendants,  not  being  allowed  to  demur  to  the  discovery  or  the 
relief,  will  discover  what  they  please ;  and  refrain  from  discovering 
the  rest ;  putting  in  an  answer  that  objection  both  to  the  discovery 
and  relief,  which  ought  to  have  come  by  demurrer.  Upon  that 
ground,  refusing  this,  I  cannot  be  said  to  shake  any  of  those  decisions. 

As  to  the  question.  Whether,  if  a  new  state  was  to  arise  in  Europe, 
a  Court  of  Justice  is  to  take  notice  of  it  (a)  ;  if  it  does  not  appear  by 
averment  on  the  record  *;  or  upon  an  allegation,  according  to  informa- 
tion and  belief,  that  a  revolution  has  taken  place  ;  1st,  those  last  words 
are  too  loose  :  2dly,  it  is  not  easy  to  decide,  what  a  revolution  means 
in  a  Court  of  Justice  ;  for,  when  a  sovereign  and  the  whole  nation  give 
their  individual  consent  to  the  change,  that  is  in  a  sense  a  revolu- 
tion. There  is  another  sense  of  that  word,  much  more  grievous. 
But  I  do  not  know,  that  I  can  give  a  legal  construction  to  such  a 
word  unless  a  sense  has  been  put  upon  it  by  authority  in  this  country. 
My  opinion  is,  that  these  Defendants  must  answer. 


The 


(1)  AnU,  Barclay  v.  Riusdl,  vol.  iii.  424.    See  The  JVabob  of  the  Camatic  v. 
U  East  India  Company,  i.  371 ;  ii.  56 ;  8  Bro.  C.  C.  292. 
(a)  1  Kent's  Com.  4tli  edit  25,  note.    Sec,  also,  Bemc  v.  Bank  of  Englandy 
anie,  9  V. ;  Dolder  v.  Bank  of  England,  ante,  10  V.  352. 
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There  is  no  difference  in  the  other  case,  except,  that  the  objection 
ought  to  come  in  a  different  form  ;  with  the  observation,  that  it  is 
too  much  for  me  to  suppose,  that  the  title,  made  by  the  former 
government,  would  meet  with  no  attention  from  the  present  gov- 
ernment. 

The  exceptions  were  over-ruled  (1). 

1.  As  to  compliance  with  the  termB  of  the  usual  order  for  time  to  '*  plead,  an- 
swer, or  demur,  not  demurrer  cdont^  see,  cmity  the  notes  to  Landadown  v.  EUUarUm^ 
8  V.  526 ;  and  the  note  to  Tomkin  v.  Ldhimdftt^  9  V.  178.  And,  with  respect  to 
the  general  rule  (as  well  as  the  exceptions  to  £at  rule,  and  the  proposed  new  reg- 
ulations on  this  head),  that  a  defendant  who  answers  at  all  must  answer  fuUy,  see 
note  3  to  CartwrigU  v.  Haidey,  1  V.  292,  and  note  3  to  Jerrwrd  v.  Scamdeny  2  V. 
187,  witli  the  farmer  references  there  given ;  see,  also,  the  note  to  the  next  follow- 
ing case. 

2.  As  to  the  cases  in  which  the  courts  of  this  countiy  will  entertain  a  suit  on 
behalf  of,  or  agains^  a  foreign  soverei^  or  government,  see,  €mtey  note  2  to  The 
J^abob  of  the  Camaiic  v.  The  Eoit  India  Company,  1  V.  371 ;  see,  olso,  the  note  to 
TaUeyrandv.  Boulangery  3  V.  447. 


[*296]  FAULDER  v.  STUART. 

STUART  V.  FAULDER. 

[1805,  Dec.  7,  9.] 

Whether  a  Defendant  can  by  Answer  refuse  the  discoveiy,  insisting  that  he  is 

not  bound  to  answer,  QtMere  (a). 
The  Answer  held  insufficient ;  as  being  argumentative ;  and  not  containing  posi- 
tive averment 
Under  the  general  charge  as  to  the  fact  of  payment  the  Plaintiff  may  interrogate 

as  to  all  the  circumstances,  that  ^  to  prove  or  disprove  the  truth  of  the  net, 

as  whsfn,  where,  &c.  without  particular  charges. 
Plea,  not  of  a  fact  dehors  the  bill,  but  only  a  negative  of  some  circumstances, 

sUted  by  it,  [p.  302.] 

The  bill  in  the  first  of  these  pauses  stated  a  purchase  in  1799, 
by  the  Defendants  Daniel  Stuart  and  -Thomas  George  Street, 
from  John  Parry,  of  the  property  and  copyright  of  The  Cour- 
ier newspaper,  in  consideration  of  an  annuity  of  4002.  ;  that 
in  1801  Street,  in  consideration  of  500?.  sold  a  moiety  of  his 
share  to  the  Plain tiflf  Faulder ;  who  in  1804  assigned  that  share  to 
the  other  Plaintiffs,  Bosanquet  and  Co.,  upon  trust  to  secure  the  bal- 

(1)  See  Taybr  v.  MUnar^  ante,  41 ;  Faulder  v.  Shuaij  post^  the  next  case.  The 
general  point,  that  a  Defendant  cannot  by  Answer  refuse  to  answer  fully,  has  been 
since  decided.  See  the  notes,  antey  42 ;  vol.  i.  293.  In  the  Court  of  Exchequer, 
where  exceptions  come  immediately  before  the  Court,  the  rule  is  the  other  way : 
Mm  v.  Dacie,  13  Pri.  633. 

(a)  Where  the  defence  is  by  answer,  all  the  points  in  the  cause  are  tried  simul- 
taneously.   Wigram  on  Discovery,  2d  Lond,  edit  23,  24,  26. 

In  such  case  discoveiy  must  be  given  as  to  all  the  points  which  arise  in  the 
cause.    Wigram  on  Discovery,  2d  Lond.  edit  27, 31, 76. 
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ance  of  his  account  with  them,  as  bankers ;  and  prayed  an  account 
of  the  profits  of  the  paper ;  and,  that  the  Defendant  Stuart  may 
be  decreed  to  pay  one  fourth  part,  &.c.  according  to  the  assignment. 

The  Defendant  Stuart  by  his  answer  stated  ilie  circumstances  of 
his  original  connection  with  Street  in  publishing  the  paper ;  that  the 
annuity  to  Parry  was  made  redeemable  upon  payment  of  4000/., 
and,  as  to  a  moiety,  2000/. ;  that  certain  conditions  were  agreed  up- 
on between  them ;  one,  that  all  the  profits  should  be  applied  to  the 
redemption  of  the  annuity ;  that  Street  was  to  subsist  on  a  salary  ; 
that,  to  prevent  the  introduction  of  any  improper  person,  it  was 
agreed,  that  neither  should  sell,  until  an  offer  made  to  the  other ; 
and  it  was  understood  and  agreed,  that  each  was  to  have  the  option 
of  purchasing  upon  the  terms  any  third  person  would  give.  The 
answer  then  stated,  that  all  the  purchase-money  is  now  paid,  and 
the  annuity  redeemed;  and  all  accounts  between  the  Defendants 
settled  to  the  13th  of  April,  1804 ;  with  several  other  circumstances : 
that  the  Defendant  had  no  notice  of  the  assignments  to  the  Plaintiffs 
until  May,  1804,  and  not  from  them  until  June :  that  he 
♦  believes,  the  Plaintiff  privately  received  money  from  Street  [*  297] 
on  account  of  the  paper ;  that  the  Defendant  has  received 
different  sums  of  money  on  account  of  the  paper  since  the  27th  of 
January,  1804  ;  and  he  insists.  Street  had  no  right  to  sell,  until  he  had 
made  an  offer  to  the  Defendant ;  that  Street  never  did  make  that  offer. 
The  Defendant  therefore  insisted  upon  the  agreement ;  and  that 
Faulder  could  not  purchase,  nor  Street  sell,  except  subject  to  the 
equity,  under  which  he  held  ;  and  claimed  to  be  entitled  to  an  assign- 
ment of  the  share,  upon  the  terms  under  which  Faulder  purchased  ; 
and  that  it  is  immaterial  whether  the  Plaintiffs  had  notice  of  the  par- 
ticular terms  of  the  agreement  between  the  Defendant  and  Street :  but 
under  the  circumstances  it  must  be  presumed,  they  knew.  Street  could 
not  assign  without  leaye  of  the  Defendant,  and  unless  he  declined  to 
purchase.  The  answer  farther  suggested,  that  the  Plaintiffs  had  not 
made  the  affidavit,  required  by  the  statute  38  Geo.  III.  c.  78,  upon 
a  change  of  the  property  in  a  newspaper ;  and  therefore  the  assign- 
ments, being  made  fraudulently  and  kept  concealed,  are  void  ;  and 
insisted,  that  for  the  reasons  aforesaid^  the  Plaintiffs  have  not  any 
right  to  compel  this  Defendant  to  come  to  any  account  for  the 
profits  of  the  said  concern,  or  set  forth  any  account  of  his  receipts 
or  payments  on  account  thereof. 

Exceptions  were  taken  to  the  answer,  for  not  setting  forth,  what 
profits  had  arisen  since  the  27th  of  January,  1804 ;  and  whether  the 
Defendant  had  not  received  and  converted  to  his  own  use  the  whole 
or  part ;  and  for  not  setting  forth  an  account  of  the  money  accrued 
or  received  since  the  13th  of  April,  1804,  on  account  of  the  profits. 

The  Master  reporting  the  answer  insufficient,  the  Defendant  took 
an  Exception  to  the  Report. 

*  The  second  cause  was  instituted  against  the  Plaintiffs     [*  298} 
in  the  other  cause.     The  Bill  stated  the  same  sort  of  case 
as  the  answer  to  the  other  Bill ;  and,  charging  notice  of  the  agree- 
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ment,  that  Street  should  not  sell  his  share  without  offering  it  to 
Stuart,  prayed  a  declaration,  that  Street  had  no  right  to  part  with 
his  share  wkhout  previously  offering  it  to  the  Plaintiff;  that  the 
Plaintiff  is  therefore  entitled  to  the  benefit  of  the  purchase  by  Paul- 
der ;  that  an  account  may  be  taken  accordingly  of  the  consideration 
paid,  and  the  money  received,  on  account  of  such  share ;  and,  that 
the  partnership  may  be  dissolved.  - 

The  answer  of  Paulder  made  the  same  case  as  his  Bill ;  and  stated, 
that  he  did  not  know,  that  it  was  understood  and  agreed,  that  neither 
party  should  sell  his  share  without  offering  it  to  the  other,  &c. ;  that 
the  whole  purchase-money  for  The  Courier  has  been  paid  ;  the  an- 
nuity redeemed ;  and  all  accounts  between  the  Plaintiff  and  Street 
settled  up  to  the  time  mentioned  in  the  Bill.  Upon  the  assignment 
to  the  Defendant  Street  requested,  that  the  transaction  might  be 
kept  secret  from  the  Plaintiff;  as  it  would  lessen  .Street's  influence 
with  him.  The  Defendant  therefore  kept  it  secret  until  June  1804 ; 
when  he,  upon  Street's  absconding  from  his  creditors,  informed  the 
Plaintiff,  that  he  was  the  proprietor.  He  admitted,  he  had  received 
from  the  Defendant  Street  divers  sums  on  account  of  the  said  fourth 
share  of  the  profits  of  the  said  concern  since  the  date  of  the  assign- 
ment to  the  Defendant ;  and  he  received  such  sums  previously  to 
June  1804  without  giving  the  Plaintiff  notice  of  the  assignment,  for 
the  reason  before  mentioned.  He  denied,  that,  when  the  assignment 
was  made,  or,  when  he  paid  his  purchase-money,  he  knew  or  sus- 
pected, that  it  was  part  of  the  agreement  between  the  Plaintiff  and 
Street,  that  Street  should  not  sell  without  leave  of  the  Plaintiff,  or 
first  offering  the  share  to  him.  The  Defendant  was  first 
[*  299]  told  *  of  it  by  the  Plaintiff  upon  the  15th  of  June,  1804, 
after  informing  the  Plaintiff  of  the  assignment  to  the  De- 
fendant. He  submits,  he  is  not  obliged  to  answer,  and  set  forth, 
when,  and  where,  and  by  whom,  and  to  whom,  and  how,  and  in 
what  manner,  such  consideration  of  500L  was  paid  or  given :  such 
consideration  never  having  been  in  any  manner  disputed  or  ques- 
tioned by  Street ;  who  was  alone  concerned  therein.  He  stated, 
that  he  has  received  divers  sums  on  account  of  the  said  fourth  share ; 
but  submits,  that  he  is  not  obliged  to  set  forth  any  account  of  the 
sums  so  received  at  the  instance  of  the  Plaintiff;  being  merely  a  pe- 
cuniary transaction  between  this  Defendant  and  Street,  in  which  the 
Plaintiff  is  not  interested ;  and  he  submits,  he  is  not  obliged  to  set 
fortb  the  particulars  of  the  demands  of  the  other  Defendants  (the 
bankers)  ;  upon  which  they  claim  to  hold  the  security  of  his  fourth 
part  of  the  paper ;  nor,  whether  the  indentures  of  the  10th  of  Feb- 
ruary, 1801,  and  the  27th  of  January,  1804,  and  the  letters  and  no- 
tices by  the  Plaintiff  to  the  Defendant,  or  books  of  accounts,  papers, 
&c.  relating  to  the  advancement  of  the  consideration  for  the  assign- 
ment to  the  Defendant,  and  the  money  he  has  received  on  account 
thereof,  are  in  his  custody ;  or  to  set  forth  the  schedules,  &c. 

To  this  answer  Exceptions  were  taken :  1st,  that  the  Defendant 
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has  not  answered,  when,  where,  by  whom,  and  to  whom,  the  consid- 
eration of  500/.  was  paid : 

2dly,  That  he  has  not  answered,  whether  he  and  other  Defend- 
ants, (the  bankers)  or  any,  and  which  of  them,  have,  or  have  not, 
received  any  and  what  sums  of  money  on  account  of  the  fourth 
share,  &c.,  nor  an  account  of  all  and  every  sums  of  money,  received 
by  them  or  any  of  them  on  account  thereof;  and,  whether  with  the 
privity  of  the  Plaintiff: 

*  3dly,  That  he  has  not  set  forth  the  particulars  of  the     [*  300] 
demands  of  the  bankers  upon  the  Defendant,  &c.,  and  how 
those  demands  are  made  out : 

4thly,  That  he  has  not  set  forth,  whether  the  indentures  of  1801 
and  1804,  and  the  letters  and  notices,  sent  to  Street  and  the  other 
Defendants,  &c.  books  of  account,  papers,  &c.  relating  to  the  ad- 
vancement of  the  consideration,  which  the  Defendant  Faulder  alleges 
to  have  been  paid  for  the  assignment  to  him,  and  the  money,  which 
he,  or  the  other  Defendants,  or  some  of  them,  have  received  on  ac- 
count thereof,  &c.  or  any  and  which,  &c.  are  in  the  custody  of  the 
Defendant ;  and,  that  he  has  not  set  jforth  the  schedules,  &c. 

The  Master  (I)  having  reported  the  answer  sufficient,  the  Plain- 
tiff took  an  exception  to  the  Report. 

Mr.  Romilly  and  Mr.  Be//,  for  the  Defendant  in  the  first  cause, 
Plaintiff  in  the  second,  in  support  of  the  Exceptions,  upon  the  gen- 
eral question  referred  to  the  argument  in  the  case  of  Bolder  v.  Lord 
Huntingfield  (2)  ;  relying  on  the  case  of  Jacobs  v,  Goodman  (3). 
Upon  tiie  particular  circumstances  of  this  case  they  insisted,  that 
Stuart  was  not  bound  to  answer,  until  it  appears,  that  there  has 
been  a  le^^al  assignment,  and  that  the  Plaintiff  is  entitled  to  an  ac- 
count. They  also  relied  upon  the  objection,  that  no  notice  was 
given,  as  required  by  the  Act  of  Parliament ;  and  observed,  that  the 
grounds,  upon  which  the  Defendant  insists  he  is  not  bound  to  an- 
swer, do  not  appear  upon  his  Bill ;  but  it  is  necessary  to  state  them 
by  the  answer ;  that  it  is  very  difl^cult  to  say,  how  this 
defence,  though  a  complete  answer  to  the  relief,  *  could  [*301] 
be  stated  by  a  plea;  the  defence  consisting  of  a  great 
number  of  facts ;  not  of  one  short  fact,  that  might  be  pleaded  :  or 
of  a  combination  of  facts,  involving  one  point. 

Mr.  Richards  and  Mr.  Thomson,  for  the  Plaintiffs  in  the  first  cause, 
Defendants  in  the  second,  insisted,  that  the  answer  of  Stuart  had 
gone  so  far,  that  it  must  of  necessity  go  farther ;  the  Defendant  ad- 
mitting, that  he  has  received  money  on  account  of  the  newspaper, 
ought  to  set  forth  what  he  has  received.  The  late  cases,  which  are 
certainly  new,  and  have  broken  down  the  old  rule,  are  not  applica- 
ble. This  is  not  a  single  denial  of  the  Plaintiff's  title  :  as,  that  he 
is  not  a  partner,  &c. :  but  the  answer  states  a  variety  of  facts,  and 
inferences  from  them  ;  which  are  offered  to  the  Court  as  reasons, 

(1)  The  answers  were  referred  to  different  Masters. 

(2)  Aite,  the  preceding  case.    See  the  note,  page  295. 

(3)  Tn  ihe  Court  of  Exchequer,  3  Bro.  C.  C.  487,  n. 
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why  the  Defendant  should  not  answer  &rther ;  having  answered  to 
a  considerable  extent ;  as  far  as  he  finds  it  convenient.  Lord  Thur- 
low  strongly  marked  the  nature  and  office  of  a  plea  ;  stating  some 
one  specific  fact,  or  a  variety  of  circumstances,  ending  in  one  spe- 
cific fact ;  upon  which  the  right  to  the  discovery  is  put ;  and  issue 
is  taken  upon  that  fact.  But  in  tliis  course  the  Court  is  called  upon 
to  decide  upon  the  effect  of  all  these  circumstances  without  evi- 
dence ;  which  shows  the  mischief  and  inconvenience  of  this  new 
practice,  that  has  crept  in. 

The  Lord  Chancellor  [Eldon].^ — ^Upon  the  exception  in  the 
latter  of  these  causes,  the  only  question  is,  whether  the  answer  of  the 
Defendant  lo  these  points  is  material  to  the  matters  in  issue.  It  all 
depends  upon  this  ;  whether  there  is  such  a  charge  in  the  Bill  as  to 
the  payment  of  the  consideration  as  entitles  the  Plaintiff  to  an  an- 
swer, not  only,  whether  it  was  paid,  but,  as  to  all  the  circumstances ; 
when,  where,  &c.  I  have  always  understood,  that  gene- 
[*302]  ral  charge  enabled  you  *  to  put  all  questions  upon  it,  that 
are  material  to  make  out,  whether  ft  was  paid ;  and  it  is  not 
necessary  to  load  the  Bill,  by  adding  to  the  general  charge,  that  it 
was  not  paid,  that  so  it  would  appear,  if  the  Defendant  would  set 
f6rth,  when,  where,  &c.  The  old  rule  was,  that,  making  that  sub- 
stantive chaise,  you  may  in  the  latter  part  of  the  Bill  ask  all 
questions,  that  go  to  prove  or  disprove  the  truth  of  the  fact,  so 
stated  (1). 

As  to  the  other  exceptions,  I  have  looked  into  all  the  cases,  that 
were  cited  in  Bolder  v.  Lord  Htmiingfield  (a)  ;  and  it  will  be  a  very 
painful  and  difficult  duty,  when  the  Court  is  called  to  it,  to  say, 
which  of  the  various  and  discordant  opinions,  expressed  by  Lord 
Thurlow,  Lord  Kenyon,  Lord  Rosslyn,  and  Lord  Chief  Justice  Eyre, 
is  right.  But  there  is  no  way  of  putting  this  case,  in  which  it  can 
be  held  that  the  Master  is  wrong ;  for,  if  the  point,  intended  to  be 
stated  by  the  answer,  is  right,  stating  it  thus,  that  they  meant  to  be 
joint  proprietors,  that  verbally,  or  otherwise,  (it  is  not  material)  they 
agreed,  that  no  sale  should /take  place  without  the  consent  of  the 
other,  without  an  offer  of  the  interest  to  him  at  a  price,  to  be  named 
by  a  third  person ;  and,  that  the  person,  who  has  purchased,  had  dis- 
tinct notice  of  that  agreement ;  if  that  either  by  plea  or  answer  would 
protect  the  Defendant  from  answering  farther,  it  must  at  least  be 
brought  forward  by  the  answer  as  distinctly  and  positively,  as  if  it 
had  been  pleaded.  This  is  without  prejudice  to  the  decision,  to  be 
made,  when  it  shall  be  necessary,  upon  this  point ;  for  upon  some 
of  the  authorities  it  will  be  found  very  difficult  to  say,  that  nothing 
can  be  pleaded  in  this  Court  but  some  fact,  dehors  the  Bill.  I  think, 
without  going  through  the  cases  of  purchasers  for  valuable  consider- 
ation, and  others,  a  plea  has  been  permitted  of  some  facts,  which 
were  only  a  negative  of  some  circumstances,  stated  by  the  Bill  (2). 

(1)  This  does  not  extend  to  a  distinct  subject,  /wtt,  Btdlock  v.  Richardson^  373. 

(a)  Story's  Eq.  Plead.  584. 

(9)  Jones  V.  DttviSf  post^  vol.  xvi.  262,  and  the  notes,  265. 
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But  this  answer  is  not  a  positive  assertion  of  any  thing ;  leaving 
the  Court  to  determine,  whether  in  the  shape  of  answer  or  plea  upon 
the  truth  of  the  facts:  but  it  is  all  argumentative  (1);  and  has 
some  aiguments,  that  I  think  cannot  be  maintained.  There  is  not 
positive  averment  enough.  Therefore  over-rule  the  Exception  in 
the  first  cause ;  and  allow  the  Exception  in  the  second.  The  prin- 
ciple I  go  upon  is,  that,  if  they  had  not  answered,  but  had  pleaded 
in  the  terms,  in  which  they  have  answered,  the  plea  must  have  been 
over-ruled  (2). 

See  Dote  1  to  the  last  preceding  case,  that  a  defendant  who  answers  at  all, 
must,  as  a  general  rule,  according  to  the  present  practice,  answer  fblly.  And  that 
all  ineidenUd  questions  necessary  or  material  to  Uie  proof  of  a  fact  generally  charg- 
ed by  the  plaintiflTs  bill,  must  be  answered,  though  the  defendant  need  take  no 
notice  of  interro^tories  as  to  distinct  substantive  facts  not  grounded  on  the  alle- 
gations of  the  bill,  see  note  1  to  MueklesUm  v.  jBroum,  4  V.  52 ;  and  the  note  to 
Ciarke  v.  TSaion^  11  V.  340.  It  seems  settled,  that  a  negative  plea  may  be  gooc  : 
fVarringian  v.  MotheniUj  7  Price,  668.  And  even,  where  the  defence  is  made  by 
answer,  and  not  by  plea  or  demurrer,  there  are  cases  (not  coming  within  the  spirit 
of  the  general  rule  above  stated),  in  which  the  defendant  will  not  be  compelled  to 
do  more  than  deny  the  preliminary  fact  on  which  the  plaintiff  grounds  his  claim : 
see  note  1  to  The  Marquis  of  Donegal  v.  ^ewarl,  3  V.  446 ;  see,  also,  the  note  to 
the  next  following  case. 
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[1805,  Dec.  10, 11.] 

Whether  a  Defendant  can  by  Answer  refuse  the  discovery,  insisting,  tliat  he  is 

not  bound  to  answer,  QiuBn  (a). 
Plea,  merely  a  negation  of  the  circumstances,  stated  by  the  bill,  [p.  305.] 

Upon  exceptions  the  same  question  was  made  in  the  preceding 
cases.  Bolder  v.  Lord  Huntingfield  (3),  and  Faulder  v.  Stuart  (4). 
But  the  point  was  not  determined ;  the  Lord  Chancellor  being  of  opin- 
ion, that  it  did  not  arise. 

Mr.  Fonblanque  and  Mr.  Martin,  for  the  Defendant,  to  whose  an- 
swer the  exception  was  taken,  referred  to  the  arguments  and  the 
authorities  in  Dolder  v.  Lord  Huntingfield  and  Faidder  v.  Stuart ; 
observing,  that  this  defence  could  not  be  made  by  plea  ;  not  partak- 
ing of  the  nature  of  a  plea  in  any  respect ;  being  as  to  this  point,  an 
alleged  agreement  between  the  Plaintiff  and  the  other  Defendant  for 

f  1)  Moore  v.  Edwards,  ante,  vol.  iv.  23. 

(2)  See  the  next  case,  Shaw  v.  Cfdng,  and  the  notes,  ante,  295,  42 ;  vol.  i.  293, 
294. 

(a)  The  cases  upon  this  question  are  considered  and  discussed  with  great  ability, 
in  a  recent  treatise  upon  the  law  of  discovery.  Wigram  on  Dis.  2d  Lond.  edit 
111  to  114. 

It  must  clearly  appear  upon  the  face  of  the  bill,  that  the  plaintiff  has  a  title  to 
the  discovery  which  he  seefts.    2  Story,  Equi.  Juris.  §  1490. 

(3)  .Me,  283. 

(4)  jMe,  296. 
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a  share  of  the  profits  of  the  business,  a  mere  negation  of  the  aver- 
ment in  the  Bill ;  which,  wherever  it  can  be  by  plea,  must  be  some- 
thing, that  goes  to  the  person ;  as,  if  the  party  is  executor,  6lc.  ; 
and  must  be  in  bar  of  the  whole  demand  ;  which  is  not  this 
[*  304]  case ;  and  the  fact,  not  being  in  the  immediate  *  knowledge 
of  this  Defendant,  is  denied  according  to  his  information 
and  belief.     The  case  of  tithes  has  been  considered  anomalous. 

The  Lord  Chancellor  [Eldon]. — Not  always. '  The  first  case  is 
that  upon  the  tithe  of  rabbits  (I).  The  difficulty  of  that  was,  that, 
if  the  parties  had  gone  to  issue  upon  the  cause  in  equity,  and  the 
cause  had  come  to  a  hearing,  it  might  have  turned  out,  that  no  issue 
would  have  been  granted.  They  found  then  this  inconvenience ; 
that,  if  by  a  modus  the  Defendant  set  up  a  defence  against  setting 
forth,  what  titheable  matters  he  had,  the  party  might  di^,  before  the 
account  could  be  obtained.  Then  that  case  goes  on  to  state  the  case 
of  the  executor;  who,  though  he  denies  the  debt,  must  answer  as  to 
an  account  of  assets  upon  a  creditor's  bill.  When  you  reason  upon 
the  case  of  ChiUCs  shop,  suppose,  a  bill,  filed  by  a  person,  claiming 
as  creditor,  and  the  debt  denied  :  they  must  either,  according  to  the 
modern  doctrine  have  paid  the  debt,  or  they  must  have  set  forth  the 
account.  That  case  therefore  is  just  as  inconvenient  as  the  case  of 
partnership. 

In  the  case  of  Gethin  v.  Gale  (2)  Lord  Hardwicke  is  represented 
to  have  said,  what  cannot  be,  that,  if  the  right  is  clear,  the  De- 
fendant shall  set  forth  the  account ;  if  not  clear,  he  shall  not ; 
and  then  he  adds  that  exception  as  to  the  bill  of  a  creditor  or  lega- 
tee. In  the  subsequent  case  (3)  the  Court  of  Exchequer  says,  that 
depended  uix>n  the  fact  of  legitimacy,  as  to  the  right  to  the  ac- 
count ;  and  in  some  form  the  mother  swore  positively  to 
[*  305]  the  legitimacy  of  the  party ;  and  Lord  Chief  Baron  *  Par- 
ker is  made  to  say,  that,  as  it  was  sworn  positively,  and 
was  in  the  knowledge  of  the  party,  that  fact  was  disapproved,  that 
would  give  the  right  to  the  discovery  ;  but  he  proceeds  to  say,  that 
if  it  was  not  in  the  knowledge  of  the  party,  they  would  compel  the 
discovery :  and  they  did  in  that  case  compel  the  discovery. 

Then  followed  all  the  cases  before  Lord  Thurlow  ;  not  only  as  to 
the  discovery,  but,  in  what  mode  it  was  to  be  obtained  ;  and  that 
brings  forward  the  other  question  ;  whether  you  may  not  by  a  plea 
bring  forward  only  a  negation  of  the  circumstances,  stated  by  the 
bill  (4).  The  case  of  a  purchaser  for  valuable  consideration  comes 
very  near  that.  If  this  doctrine  is  to  be  maintained,  which  is  posi- 
tively asserted  in  some  of  the  cases,  and  denied  in  othersr,  it  is  neces- 
sary to  determine,  in  what  form  this  is  to  be  done.  A  case  of  part- 
nership is  stated  ;  praying  a  great  variety  of  accounts  ;  and  stating 
several  circumstances  of  &ct.     The  Defendant  does  not  put  in  a 

(1)  Randal  v.  Head,  Hardr.  188. 

(2)  Cited  Arab.  354. 

(3)  Sufut  V.  Young,  Amb.  353. 

(4)  Afl  to  negative  Pleas,  see  Jones  v.  Davis,  post,  vol.  xvi.  2G2,  and  the  notes, 
265. 
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short  answer ;  or  try  the  effect  of  a  plea  of  no  partnership ;  but 
puts  in  an  answer,  stating,  that  there  is  no  partnership ;  refusing  to 
answer  what  is  inconvenient  to  him  to  answer ;  but  answering  all, 
that  is  convenient.  Where  a  party  demurs,  judgment  is  had  in  the 
first  instance :  so  upon  a  plea :  but  if  this  sort  of  illegitimate  plead- 
ing can  be  substituted,  the  suitor  is  thus  involved :  1st,  he  is  put  to 
the  expense  of  the  judgment  of  the  Master ;  and,  the  Master  is 
called  upon  to  give  judgment  in  a  matter,  which  with  the  exception 
of  the  case  of  pain,  penalty,  and  forfeiture,  it  is  not  the  habit  of  the 
Court  to  entrust  to  them ;  2dly,  if  the  Defendant  by  plea  puts  in  a 
smgle  fact,  or  several  facts,  constituting  one  defence,  they  go  to  issue 
upon  that :  if  it  is  found  for  the  Defendant,  the  Plaintiff  is  dip- 
missed  :  if  for  the  Plaintiff,  farther  inquiry  is  directed.  But  in  this 
way,  the  Defendant  answering  just  what  he  chooses,  issue 
*  cannot  be  joined  upon  the  single  fact,  supposed  to  be  [*  306] 
the  bar :  but  the  Plaintiff,  if  he  replies,  must  reply  to  the 
answer,  as  he  finds  it ;  and  must  go  to  long,  expensive,  proof  upon 
a  great  variety  of  facts ;  which  is  an  unnecessary,  vexatious,  bur- 
then, thrown  upon  him.  Lord  Thurlow  seems  to  have  thought, 
that,  if  a  Defendant  answers,  he  shall  answer  throughout.  Whether 
that  is  right,  or  not,  I  am  convinced,  the  forms  of  pleading  cannot 
stand,  as  they  now  are  upon  the  reported  cases. 

I  will  read  the  bill  and  answer,  as  I  did  in  the  other  cases,  upon 
this  distracted  point ;  for  though  I  must  not  shrink  from  it,  yet  out 
of  respect  to  those,  who  have  differed  so  much,  I  ought  not  to  de- 
cide it  in  a  case,  in  which  it  does  not  arise. 

Dec.  llth.  The  Lord  Chancellor  [Eloon]  disposed  of  the 
exceptions ;  saying,  it  was  clear,  this  answer  did  not  involve  the 
general  point  (1).  

Ske  the  notes  to  the  two  last  preceding  cases,  with  respect  to  the  role,  that  a 
defendant  cannot  by  answer  refuse  to  answer  fully ;  and  see,  ante,  note  2  to  7%e 
Mar^[idB  of  Doneeatv.  SUwari^  3  V.  446,  as  to  the  cases  in  which  an  executor  or 
administnitor  is  bound,  and  the  circumstances  under  which  he  will  not  be  com- 
pelled, to  set  fbith  an  account  of  assets  in  his  hands  belonging  to  the  estate  of  the 
deceased  party  whose  legal  personal  representative  he  is. 

(1)  It  has  been  since  determined.    See  tiie  notes,  cmU^  42, 2d5 ;  voL  i.  283,  4. 
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FALLOWES  ».  WILLIAMSON. 

[1805,  July  3, 11, 13, 20.] 

Abatement  by  the  death  of  one  of  the  Plaintifi,  tenants  in  common.  Bill  of 
Revivor  by  his  representative. 

The  survivor,  if  not  a  Co-plaintiflT,  must  be  made  a  Defendant  (a). 

Whether  the  original  Defendant,  having  had  Orders  for  time  to  answer  the  Orig- 
inal Bill,  can  begin  again  with  the  usual  course  of  Orders  for  time  to  answer 
in  the  revived  cause,  Quart, 

Upon  a  Revivor  by  Scire  FaeiaSj  according  to  the  old  practice,  all  the  Plaintifis 
must  have  joined,  [p.  311.] 

The  original  bill  in  this  cause,  filed  by  Swinnerton  and  Barlow, 
tenants  in  common,  praying  an  issue  to  ascertain  a  loss,  that  had 
been  sustained  ^by  the  Plaintiffs,  and  farther  relief  accordingly, 
abated  by  the  death  of  Barlow  before  answer.     A  bill  of  revivor 

was  filed  by  his  representatives  alone,  against  the  same  De- 
[*  307]     fendant ;  *  neither  joining  Swinnerton  as  a  co-plaintiff;  nor 

making  him  a  Defendant ;  stating,  that  the  said  suit  abated 
by  the  death  of  Barlow  ;  that  the  Plaintiffs  in  the  bill  of  vevivor,  as 
his  personal  representatives,  are  entitled  to  have  the  same  revived  ; 
and  praying,  that  the  said  cause  may  stand  revived.  The  Defend- 
ants obtained  an  order  for  six  weeks'  time  to  answer ;  having  had 
two  orders  before  the  abatement.  The  Plaintiffs  in  the  bill  of  revi- 
vor sued  out  an  attachment  for  want  of  an  answer.  The  regularity 
of  the  practice  on  each  side  was  disputed  on  two  motions :  one  by 
the  Plaintiffs  in  the  bill  of  revivor,  to  set  aside  the  order  for  six 
weeks'  time  to  answer ;  insisting,  that  the  Defendant  was  not  enti- 
tled to  the  usual  orders  for  time  in  the  revived,  as  in  the  original, 
suit :  the  other  by  the  Defendant,  to  set  aside  the  order  of  revivor 
and  the  attachment :  contending,  that  the  attachment  was  irregular, 
on  two  grounds :  first,  that  Swinnerton,  the  survivoc  of  the  original 
Plaintiffs,  was  not  a  party  to  the  revived  cause  :  2dly,  on  the  order 
for  time  obtained. 

Mr.  Benyoriy  for  the  Plaintiffs  in  the  Bill  of  Revivor. — ^The  De- 
fendant, having  tlie  usual  orders  for  time  to  answer  the  original  bill, 
is  not  entitled  to  similar  orders  to  answer  the  bill  of  revivor ;  as  he 
is  attempting  in  this  instance  ;  beginning  with  an  order  for  six  weeks. 

(a)  In  Equity,  a  final  decree  cannot  be  pronounced,  until  allparties  in  interest 
are  brought  before  the  Court  Marshall  v.  Beverley,  5  Wheat.  Rep.  313  ;  Bu8$eU 
v.  Claries  Exec.  7  Cranch,  69.  , 

This  is  a  rule  of  convenience,  resting  more  or  less  within  the  discretion  of  the 
Court ;  and  it  should  be  restricted  to  tnose  parties  whose  interests  are  in  issue, 
and  to  be  affected  by  tlie  decree.  The  relief  granted  will  be  so  modified,  as  not 
to  affect  the  interests  of  others.  MethaniaP  aank  v.  Scions,  1  Peters,  Sup.  Ct 
Rep.  306. 

Where  there  are  several  defendants  in  any  suit  at  law  or  in  Equity,  commenced 
in  any  Court  of  the  United  States,  any  one  of  whom  shall  not  be  an  inhabitant  of, 
or  found  within,  the  district  where  the  suit  is  brought,  the  Court  may  entertain 
jurisdiction  between  the  parties  before  the  Court;  but  the  decree  shall  not  con- 
clude other  parties  not  before  the  Court    Laws  of  U.  S.  28  Feb.  1839. 
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No  time  is  given  to  answer  a  bill  of  revivor  beyond  the  usual  period 
of  eight  days. 

Upon  the  other  point  it  is  not  necessary  that  the  surviving  tenant 
in  common  should  be  a  party  :  but  that  objection,  if  it  has  a  founda- 
tion, must  be  taken  by  plea  or  demurrer.  It  cannot  be  made  by  an- 
swer (1).  In  Mr.  W.yatt's  edition  of  the  Practical  Regis- 
ter *  (2)  a  case  (3)  is  stated,  in  which  it  was  held,  that,  if  [*  308] 
two  joint-tenants  or  tenants  in  common  are  PlaintiiTs,  and 
one  releases,  or  dies,  the  suit  does  not  abate  as  to  the  other.  Ac- 
cording to  that  there  is  no  abatement  as  to  Swinnerton. 

Mr.  Betty  for  the  Defendants. — In  other  reports  of  that  case  a  note 
is  added,  that,  though  that  is  true  as  to  joint-tenants,  it  is  not  true  as 
to  tenants  in  common  ;  all  of  whom  must  join  in  the  bill  of  revivor; 
where  the  abatement  is  by  the  death  of  a  Plaintiflf;  though  upon 
the  death  of  a  Defendant  the  suit  is  revived  as  against  his  represen- 
tatives only.  Until  the  beginning  of  the  last  century  revivor  was  by 
Scire  Facias  ;  which  must  have  been  by  all  the  parties  with  the  new 
Plaintiff.  In  this  instance  one  of  the  Plaintiffs,  tenants  in  common, 
dies  :  his  executor  files  a  bill ;  praying  in  general,  that  the  suit  shall 
be  revived.  The  order  is,  that  the  said  suit  and  proceedings  shall 
stand  revived.  The  form  of  the  order,  and  the  reason  of  the  thing 
shcTw,  that  the  suit  is  abated  as  to  all  the  parties.  Otherwise  a  stran- 
ger might  insinuate  himself  into  the  cause ;  and  take  upon  himself 
to  prosecute  it.  There  is  no  instance  of  a  revivor  by  one  party 
without  the  others. 

Secondly,  Upon  a  bill  of  revivor  the  Defendant  is  always  entitled 
to  the  three  orders  for  time.  There  is  no  distinction  as  to  that  be- 
tween an  original  and  revived  suit.  Every  bill  of  revivor  against  a 
person,  who  has  not  answered  the  original  bill,  prays,  that  lie  shall 
answer  it. 

Mr.  Benyon,  in  reply. —  *If  a  Bill  of  Revivor  brings  [*309] 
before  the  Court  a  new  party,  who  has  not  answered,  he 
must  answer  the  original  Bill,  as  well  as  the  Bill  of  Revivor.  But 
in  this  instance  the  Defendant  to  the  Bill  of  Revivor  and  to  the  orig- 
inal Bill  being  the  same  person,  it  would  be  irregular  by  a  second 
subpcena,  merely  for  the  purpose  of  reviving,  to  require  him  to  an- 
swer that  Bill,  which  he  had  before  been  by  the  authority  of  the 
Court  required  to  answer.  Then,  the  eight  days  having  expired,  the 
suit  is  revived  ;  and  the  Defendant,  having  obtained  two  orders  for 
time  to  answer  the  original  Bill,  cannot  be  entitled  to  another  order 
for  six.  weeks  ;  which  is  contrary  both  to  practice  and  convenience. 
The  attachment  therefore  is  regular.  It  is  entitled  in  a  cause  "  Fal- 
loxoes  and  Others ; "  the  usual  course,  where  there  are  several 
Plaintiffs. 

The  Lord  Chancellor  [Eldon]. — ^This  is  most  important  to  the 

( 1 )  Harria  v.  PolUtrdy  3  P.  WDl.  348.    See  Dolder  v.  Lord  Hutdin^Jidd,  Favider 
V.  Siiutrtj  and  Shaw  v.  Chirtg,  anit,  283, 296, 303,  and  the  references. 

(2)  Page  90. 

(3)  3  Ch.  Rep.  (id 


309  FALLOWES   V.  WILLIAMSON.  [1805. 

practice  of  the  Court  in  many  respects. '  I  cannot  take,  as  the  law 
of  the  Court,  the  practice  out  of  a  general  Book  of  Practice,  though 
a  very  good  book  ;  referring  to  one  report,  contradicted  by  another. 
If  for  want  of  authority  I  am  to  reason  upon  general  principles, 
where  joint  tenants  file  a  Bill,  and  by  the  death  of  one  the  interest 
survives,  without  doubt  there  is  no  abatement:  but  the  survivor  may 
go  on.  But  where  the  interest  is  that  of  tenants  in  common,  there  is 
prodigious  difficulty  and  vast  injustice  in  deciding,  that,  if  one  dies, 
the  representatives  of  that  one  may,  without  making  their  companion 
a  co-plaintiff,  revive.  The  first  difficulty  is  of  this  sort.  The 
Plaintiffs  in  the  Bill  of  Revivor  suggest  upon  the  Bill,  that  they  are 
the  representatives ;  and  that  they  stand  in  the  place  of  the  orig- 
inal Plaintiff.  The  Defendant  upon  this  argument  either  is  or  is  not 
at  liberty  to  answer.  He  certainly  may  show  cause  against  the  re- 
vivor in  some  way.  Suppose  he  does  not ;  and  the  rep- 
f*310]  resentatives  revive:  if  the  co-plaintiff  *  with  the  original 
Plaintiff,  deceased,  does  not  admit,  that  those  persons  are 
the  representatives,  what  is  there  in  the  state  of  the  record,  so  put, 
authorizing  the  Court  to  say,  the  suit  is  revived  in  that  stage,  until 
the  surviving  tenant  in  common  has  done  some  act,  acknowledging 
the  relation,  in  respect  of  which  he  and  the  alleged  representative 
agree,  that  there  is  a  right  to  revive  ?  The  surviving  tenant  in  com- 
mon must  have  some  opportunity  of  doing  that.  He.  may  state, 
that  he  is  filing  a  supplemental  bill,  to  bring  the  real  representative 
before  the  Court.  If  he. is  made  a  co-plaintifl^,  by  joining  he  admits 
the  character  of  the  representative.  But  suppose,  he  knows,  the 
other  is  not  the  heir,  that  he  is  obliged  to  get  on  with  his  own  suit ; 
and  knows  another  person  to  be  the  heir ;  without  whom  he  cannpt 
get  on  :  what  is  there  upon  the  record,  where  the  Bill  of  Revivor 
does  not  make  the  survivor  a  co-plaintiff,  to  show,  that  he  admits 
the  character  of  the  Plaintiff  reviving  ? 

Beyond  that  there  is  another  difficulty,  and  a  very  mischievous 
consequence,  in  holding,  that  the  representatives  may  revive  with- 
out the  original  co-plaintiff;  even  if  he  does  admit,  that  they  are 
the  representatives.  Circumstances  may  have  taken  place,  from 
which  the  survivor  may  know  it  would  be  gross  injustice  for  him  to 
pursue  the  suit ;  and  that  the  representatives  of  the  deceased  tenant 
in  common  know  that.  Suppose,  they  revive ;  and  instead  of  a 
plea  or  demurrer  the  Defendants  state  the  objection  by  answer ;  and 
insist  upon  it,  as  entitling  them  to  the  same  benefit,  as  if  it  had  been 
by  plea  (1):  the  cause  might  go  to  a  hearing,  when  revived,  in  the 
absence  of  the  original  co-plaintiff;  and  he  may  be  engaged,  and 
without  his  consent  in  farther  litigation,  where  he  thinks 
[*311]  *it  unrighteous;  and,  if  he  had  been  sole  Plaintiflf,  might 
have  desired  to  have  his  Bill  dismissed  with  costs.  In 
what  mode  then  is  he  to  come,  and  say,  he  will  have  nothing  more 
to  do  with  the  suit ;  for  there  must  be  some  form,  in  which  he  shall 

(1)  See  the  notes,  anU,  42,  S95 ;  vol.  i.  ^94. 
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be  at  liberty  to  do  so.  On  the  one  hand  there  is  a  great  hazard 
of  injustice  ;  whether  the  alleged  representatives  are  so,  or  not ;  and 
if  it  was  to  be  considered  originally,  there  is  vast  weight  in  the 
doubt,  that  has  been  referred  to ;  and  upon  general  principles  I 
should  be  disposed  to  hold,  that  the  revivor  ought  to  be  by  both  ; 
for  It  is  true,  as  has  been  stated,  that  upon  a  revivor  by  »ShVe  Facias 
all  must  join.  It  would  be  strange  upon  a  iSbVe  Facias  to  say,  the 
proceedings  were  to  be  put  in  the  same  plight,  not  only  as  to  the 
persons  suing  it  out,  and  against  whom  it  was  sued  out ;  but  against 
t  persons,  to  whom  it  was  not  addressed,  and  having  no  knowledge 
of  it. 

Next,  if  the  representatives  are  to  file  their  bill  of  revivor,  and 
that  is  only  as  to  the  interest  of  the  deceased,  though  that  bill  states 
the  original  cause  as  the  cause  of  both,  must  not  the  two  causes  be 
joined  ;  so  that  the  Court  can  know,  in  w^hich  you  are  going  on  ? 
It  would  be  novel,  and  against  the  principle ,x>f  pleading  in  Equity, 
that,  where  the  interest  is  entire  as  to  the  subject  of  the  suit,  though 
divided  in  enjoyment,  and  the  Defendant  might  object  for  want  of 
parties,  that  the  Bill  of  the  representatives  should  revive  as  to  that  suit, 
the  interest  of  the  other  Plaintiff  not  being  abated ;  and  therefore 
the.  two  causes  are  joined  :  though  the  survivor  may  have  no  incli- 
nation to  go  on.  What  is  revived  ?  The  suit  as  to  the  interest  of 
the  deceased.  But  then  it  must  in  the  contemplation  of  the  Court 
be  a  proceeding  at  the  suit  of  the  survivor ;  as  his  interest  is  not 
abated  ;  and  at  the  suit  of  tlie  representative,  standing  in 
the  place  of  the  deceased.  The  consequence  is  all  *  sub-  [*  312] 
sequent  process  must  be  at  the  suit  of  both,  and  in  a 
cause,  entitled  in  the  names  of  both ;  and  it  is  very  difficult  to  make 
out,  that  the  cause  of  "  Fallowes  and  Oihers,^^  is  the  cause  of  "  FaU 
loices,  Swinnerion,  and  Others, ^^ 

My  present  opinion  is,  that  this  attachment  is  irregular  at  any 
rate ;  as  it  ought  to  be  at  the  suit  of  both  Plaintiffs ;  also,  that  the 
attachment  in  the  cause  of  "  Fallowes  and  Others  "  is  not  at  the  suit 
of  both  the  Plaintiffs ;  as  the  name  of  Swinncrton  does  not  occur 
in  that  cause  of  '*  Fallowes  and  OthcrsJ^  I  will  have  these  au- 
thorities examined  in  the  Register's  Book,  before  I  decide  the  point. 

As  to  the  order  for  six  weeks'  time  to  answer,  it  cannot  be  a 
waiver  of  the  irregularity,  if  any,  upon  the  circumstance,  that  this 
bill  is  at  the  instance  of  the  representatives  only,  and  not  of  both 
parties ;  for  it  is  admitted  to  be  something  subsisting.  The  Defend- 
ant must  have  some  time  to  put  upon  the  record  what  is  necessary 
to  show,  that  the  persons  reviving  are  not  the  pei;sons  entitled  to  re- 
vive. Where  a  Revivor  becomes  necessary  by  the  death  of  a  Defend- 
ant who  has  not  answered,  the  Plaintiff  must  have  an  answer  both  to 
the  original  Bill  and  the  Bill  of  Revivor ;  and  though  there  is  a  com- 
plete answer  to  the  original  Bill,  yet  in  general  cases  the  Defendant  to 
the  Bill  of  Revivor  may,  and  in  many  cases  must,  answer :  for  in- 
stance, an  executor  as  to  the  nature  and  amount  of  the  assets.  But  it 
would  be  very  extraordinary,  if  process  against  the  Defendants,  up  to 
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the  very  point  of  custody,  remained  upon  the  record,  that  the  conse- 
quence of  the  death  of  one  Plaintiflf,  the  suit  not  abating  as  to  the 
other,  is,  that  the  Defendants^  though  the  same  identical  persons, 

are  to  have  all  the  orders  for  time  they  originally  had  ; 
[*313J     and  even  the  survivor  *  cannot  have  the  process  of  the 

Court,  until  all  the  same  course  of  time  has  run  out.  The 
practice  capnot  possibly  be,  that,  where  a  Defendant  has  had  all  the 
time,  to  which  he  was  entitled,  and  has  got  into  contempt,  the  death 
of  one  Plaintiff  purges  that  contempt  as  to  all  the  other  PiaintiQs ; 
and  gives  a  right  to  all  the  orders  for  time  again.  \ 

Mr.  HoUist,  being  applied  to  by  the  Lord  Chancellor,  said,  he 
had  filed  several  such  Bills  by  the  representative  merely. 

July  20th.  The  Lord  Chancellor  [Eldon]. — ^My  opinion  is^ 
that  the  proposition  in  the  books  is  true,  that,  where  one  tenant  in 
common  dies,  his  representative  may  revive  without  the  other ;  but 
it  is  true  only  in  a  qualified  sense.  He  may  revive  without  making 
the  other  co-plaintiff:  but,  if  he  does  so,  he  must  make  him  a  De- 
fendant. The  case  of  joint-tenants  is  not  in  the  least  analogous. 
To  bring  before  the  Court  in  the  revived  cause  all  the  parties,  yov 
must  have  all  upon  a  record,  that  brings  them  all  together.  The 
course,  taken  in  this  instance,  is,  that  the  representatives  of  one  ten- 
ant in  common  revive.  But  there  is  no  constat  to  the  Court, 
whether  the  other  Plaintiff  means  to  take  any  part  in  the  suit,  or  not. 
He  must  therefore  either  be  a  co-plaintiff  or  a  Defendant.  The 
next  consideration,  which  leads  to  great  difficulty,  is,  that,  unless 
that  is  the  rule  of  the  Court,  there  are  two  causes;  which  for  the 
purpose  of  subsequent  process  I  do  not  know  very  well  how  to  put 
together.  There  is  an  attachment  in  the  revived  cause :  but  that 
does  not  embrace  the  original  co-plaintiff  in  any  respect ; 
[*314]  and,  if  *  you  could  revive  without  making  the  original  co- 
plaintiff  a  Defendant,  the  process  must  of  necessity  be 
entitled  in  both  causes.  But  that  would  be  error.  Therefore  the 
cause  is  not  well  revived.  The  effect  of  that,  with  reference  to  the 
other  point,  as  to  the  time  to  answer,  is,  that  what  has  been  done  in 
the  cause  is  all  wrong  in  the  foundation  of  it.  Upon  these  princi- 
ples therefore  the  attachment  is  wrong.       * 

The  rule  of  practice  laid  down  in  the  principal  case  was  again  fuUy  considered 
and  confirmed,  in  Bodtbf  v.  Keniy  1  Meriv.  364. 


VOL.  XI.  '  14* 


1804-5.]  CASH   v.  KENNION.  314 

CASH   t;.  KENNION. 
[1804,  May  14 ;  Dec.  17.    1805,  July  22.] 

Debt,  contracted  in  Jamaica,  made  payable  in  London  (a). 
The  expense  of  Commission  to  the  agent,  remitting  the  money,  falls  upon  the 
Debtor. 

Under  a  Bill,  filed  by  creditors  of  John  Kennion,  an  order  was 
made,  that  his  widow  and  executrix,  a  Defendant,  should  account 
for  all  sums  of  money  received  by  the  testator,  or  by  her,  or  by  any 
other  person,  for  his'  or  her  use.  In  the  account  she  claimed  an 
allowance  for  Commission,* retained  by  the  agent  of  the  testator;  re- 
mitting to  England  by  bills,  procured  in  Jamaica,  money  in  discharge 
of  bonds,  given  by  the  purchaser  of  an  estate  in  that  island  from 
the  testator  for  the  purchase-money,  and  made  payable,  according  to 
the  contract,  upon  the  Royal  Exchange,  London.  An  exception 
being  taken  to  the  report,  disallowing  that  claim,  an  inquiry  was  di- 
rected, whether  according  to  the  usage  of  West  India  transactions 
the  Commission  for  procuring  remittances  for  debts,  payable  in  Lon- 
don, was  paid  by  the  creditor,  or  the  debtor.  An  exception  was 
taken  by  the  executrix  to  the  second  report,  stating,  that  according 
to  the  usage  in  the  West  Indies,  as  to  which  the  evidence  was  con- 
tradictory, the  Commii^sion  was  paid  by  the  debtor ;  and  was  due, 
even  though  the  remittance  was  not  through  the  agent,  if  at  his  in- 
stance. 

Mr.  Romilly  and  Mr.  J5eB,  in  *8upf)ort  of  the  Excep-  [*315] 
tion.     Mr.  Richards  and  Mr.  Hart^  for  the  Report. 

The  Lord  Chancellor  [Eldon]. — ^The  report  upon  the  reference, 
directed  as  to  the  usage,  states  the  affidavits  of  six  or  seven  mer- 
chants in  London,  representing  the  usage  to  be,  that,  though  a  bond 
is  payable  in  London,  the  creditor  shall  allow  the  Commission  to  the 
agent,  receiving  the  money,  and  remitting  it,  or  calling  upon  the 
debtor  to  remit.  On  the  other  hand  there  are  affidavits  by  two  per- 
sons, attorneys  and  agents  in  Jamaica  ;  stating,  that  they  have  often 
received  and  remitted  debts,  and,  where  the  debt  is  payable  in  Lon- 
don, the  Commission,  if  it  is  paid,  is  due  from  the  debtor.  A  third 
distinction  appears  in  some  of  the  affidavits ;  that  the  creditor  al- 
ways pays  the  Commission  ;  though  the  debt  is  payable  in  London  ; 
except,  where  by  special  agreement  the  debtor  is  to  pay  it.  Some 
of  the  affidavits  attempt  to  explain,  how,  where  the  agreement  is  to 
pay  1007.  in  London,  the  creditor  is  to  hold  the  contract  satisfied,  if 
the  debt  is  paid  in  Jamaica,  and  the  creditor  receives  in  London 
only  95/.  I  do  not  comprehend  the  meaning  of  the  reason  of  that 
usage,  throwing  the  Commission  upon  the  creditor ;  as  it  is  stated. 
The  question,  as  a  question  of  law,  stands  thus  ;  Where  a  debt  is 
contracted  in  Jamaica,  and  is  therefore  prima  fade  to  be  paid  there, 

(a)  Story  on  Bills  of  Exchange,  §  151,  n.  3 ;  Grant  v.  Hudey,  3  Sumner,  Rep. 
523. 
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it  is  obviously  reasonable,  that,  if  the  creditor  lives  in  London,  and 
his  agent  makes  a  demand  upon  the  debtor,  where  he  resides,  and 
he  there  pays  the  whole,  he  has  paid  the  creditor,  when  he  has  paid 
the  agent ;  and  the  expense  of  the  transmission  of  the  debt  is  bc^ 
tween  the  creditor  and  his  agent ;  the  cotitract  of  the  debtor  being 
satisfied.  But  upon  a  security,  made  payable  in  London,  the  cred- 
itor is  in  London  to  receive  so  much  money ;  and  there 
[*316]  is  no  difference  between  West  India  and  Irish  remittan- 
ces. I  cannot  bring  myself  to  doubt,  that,  where  a  man 
agrees  to  pay  1002.  in  London  upon  the  1st  of  January,  he  ought  to 
have  that  sum  there  upon  that  day.  If  he  fails  in  that  c6ntract, 
wherever  the  creditor  sues  him,  the  law  of  that  country  ought  to 
give  him  just  as  much  as  he  would  have  had,  if  the  contract  had 
been  performed.  The  contrary  principle  would  be  most  dangerous 
^  as  to  Irish  mortgages.  I  suppose,  the  money  was  made  payable  in 
London,  for  the  very  purpose,  that  it  should  be  received  without 
deduction.  With  regard  to  the  usage,  as  represented  on  one  side, 
that  though  the  debt  is  payable  in  London,  yet  the  debtor  can  dis- 
charge that  undertaking  by  payment  in  Jamaica,  and  the  agent  re- 
ceiving the  money,  is  to  make  the  payment  in  London,  deducting 
51.  per  cent,  from  that  money,  paid  to  his  principal  in  London,  that 
is  in  common  sense  a  payment  in  Jamaica,  instead  of  in  London. 

Jtdy  22 J.  The  Lord  Chancellor  [Eldon]. — ^The  first  question 
is,  whether,  where  a  bond  is  given  by  a  person,  living  in  the  West 
Indies,  payable  in  London,  and  bills  are  drawn  for  the  payment,  if 
the  debtor  there  pays  the  money  to  the  agent  of  the  creditor  there, 
that  agent  is  entitled  to  retain  Commission ;  and,  if  so,  whether  that 
is  not  a  Commission  to  be  paid  by  the  debtor?  The  agent  of  John 
Kennion,  in  the  West  Indies,  had  received  from  the  debtor  bonds,  to 
pay  upon  the  Royal  Exchange  in  London  bills  of  exchange  for  pay- 
ment of  the  purchase-money.  The  agent  remitted  the  money  ;  and 
the  money  actually  received  in  London  was  so  much  less  than  was 
to  be  paid ;  as  he  retained  his  Commission.  The  result  of  these 
circumstances  is,  that  the  person,  who  had  undertaken  to  pay  1002. 
upon  the  Royal  Exchange  in  London,  if  he  remits  the  mon- 
[♦317]  ey  through  the  agent  of  the  creditor,  ♦and  does  not  him- 
self pay  the  Commission  to  that  agent,  withholds  from  the 
creditor  bl.  per  cent. ;  the  result  of  which  is,  that  the  debtor,  though 
bound  by  the  contract  to  pay  1002.  upon  the  Royal  Exchange,  Lon- 
don, pays  only  952.  It  is  insisted,  that  fhis  is  right :  the  agent  by 
the  usage  having  a  right  to  deduct  the  Commission.  That  is  denied ; 
and  the  evidence,  produced  by  the  Report  under  the  reference,  di- 
rected to  inquire  into  the  usage,  is  contradictory ;  part  affirming 
that  to  be  usage  ;  and  part,  that  it  is  not ;  and  that,  though  the  agent 
would  be  entitled  to  Commission,  in  truth  it  is  Commission  the  debt- 
or is  to  pay ;  and  not  the  creditor,  receiving  the  money.  In  reason 
it  seems  to  be  so ;  for  if  the  debtor  is  to  pay  1002.  in  London,  and  re- 
mits that  through  the  agent  of  the  creditor,  that  agent  is  for  this 
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purpose  the  agent  of  the  debtor ;  and  ought  to  bring  to  the  creditor 
the  whole  sum  of  100/.,  which  he  is  entitled  to  receive  upon  the 
Royal  Exchange. 

After  this  reference  had  been  directed,  I  had  some  doubt  as  to  the 
propriety  of  it ;  for  the  debt  ought  to  be  decided  upon  the  written 
contract,  not  upon  usage ;  particularly  a  usage,  which  it  is  so  diffi- 
cult to  collect.  Upon  the  meaning  of  the  contract  the  person,  who 
undertakes  to  pay,  must  pay  that  money  without  deduction  in  Eng- 
land :  otherwise  he  does  not  make  good  his  contract.  The  agent  of 
Mrs.  Kennion  and  John  Kennion  having  in  the  West  Indies  received 
the  money,  payable  in  London,  they  have  allowed  to  him  that,  which 
upon  this  principle  should  be  demanded  against  the  debtor,  not 
against  them :  so  much  per  cent,  upon  what  he  receives.  By  sub- 
mitting to  the  order  she  has  undertaken  to  account  for  all  sums, 
received  by  John  Kennion,  or  herself,  or  any  other  person  for  his  or 
her  use ;  and  those  sums  being  received  for  his  or  her  use, 
and  this  *  being  a  deduction  the  agent  was  not  entitled  to  [*  318] 
claim  from  her,  she  is  not  entitled  to  retain  it. 

It  occurred  to  me,  that  there  is  no  way  of  getting  at  it,  so  as  to 
excuse  her  from  the  payment ;  unless  it  is  to  be  considered  a  just 
allowance,  that  she  is  to  claim  as  trustee ;  or  as  a  case,  in  which  the 
trustee  had  acted  so  much  for  the  best,  that  she  ought  not  to  be 
charged  with  a  debt,  so  incurred.  But,  I  apprehend,  that  will  not 
do ;  for,  if  a  trustee  allows  a  person  to  retain  a  sum  of  money  which 
by  law  he  is  not  entitled  to  retain,  though  the  trustee  and  that  per- 
son may  have  so  settled  the  account  between  themselves,  yet,  if  the 
person  receiving  the  money,  with  that  deduction,  has  entered  into 
an  undertaking  to,  account  for  all  money  received  for  his  use,  the 
whole  sum  received  from  the  debtor  is  received  for  the  use  of  that 
person.  By  the  law  of  the  island  the  Commission  is  due  from  the 
person,  who  pays  the  money ;  and  therefore  Mrs.  Kennion  might 
have  recovered  it  from  him.  If  the  agent  could  have  insisted  by 
law  upon  keeping  this  Commission,  she  was  obliged  to  pay  it.  But 
the  agent  could  not  insist  upon  that ;  for  his  duty  was  to  receive  the 
Commission  from  the  debtor ;  and,  farther,  he  was  bound  in  law  to 
refuse  to  receive  the  money,  unless  the  debtor  paid  him  so  much  as 
would  enable  him  to  remit  to  his  principal  without  expense  that  sum 
of  money,  which  by  the  contract  the  debtor  had  agreed  to  pay  in 
London.  Taking  it  any  way  therefore,  this  allowance  cannot  be 
made. 

The  Exception  to  the  Report  was  over-ruled ;  and  the  balance 
ordered  to  be  paid. 
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BRICE  V.  STOKES. 

[1805,  July  22.] 

A  TRUSTEE  charged,  though  he  did  not  receive  the  money,  under  the  circum- 
stances ;  having  joined  in  the  receipt :  the  sale  unnecessaiy ;  and  permitting 
his  co-trustee  to  keep  and  act  with  tne  money  contrary  to  the  trust  (a). 

Not  charged  in  respect  of  the  interest  of  one  of  the  ceatuis  que  trust,  having  notice 
of  the  breach  of  trust,  and  acquiescing. 

Distinction  between  trustees  and  executors,  in  fiivor  of  the  former,  where  one,  who 
has  not  received  the  money,  has  joined  in  the  receipt,  approved  by  Lord  Eldon, 
[p.  324.] 

Bt  the  decree  in  this  cause  an  account  was  directed  of  the  money 
arising  by  sale  of  part  of  the  testator's  estates,  come  to  the  hands  of 
Henry  Mooring,  John  Fielder,  and  John  Sparrow,  the  trustees,  or 
their  executors,  &c. ;  and  an  inquiry,  in  what  manner  the  purchase- 
money  was  paid ;  the  receipt  signed ;  and  in  what  manner  and  by 
whom  the  interest  was  paid  during  the  lives  of  Mooring  and  Fielder ; 
and  in  whose  hands  the  principal  remained. 

The  Master's  Report  stated  the  Will  of  John  Taylor ;  devising 
and  bequeathing  to  his  executors,  Sparrow,  Mooring,  and  Fielder, 
their  heirs,  executors,  &c.  all  his  freehold  and  leasehold  estates; 
upon  trust  to  pay  the  rents  and  profits  of  the  testator's  niece  Eliza- 
beth Sparrow,  while  unmarried  ;  and  after  her  marriage  upon  trust 
for  her,  her  heirs,  executors,  &c. ;  and  he  gave  full  power  to  his 
said  trustees  and  executors,  and  the  survivors,  &c.  to  sell  and  dis- 
pose of  all  or  any  part  of  the  said  estates ;  and  directed  the  moneys, 
arising  from  such  sale  or  sales  to  be  put  out  by  his  said  trustees  or 
the  survivors,  &c.  upon  government  or  real  security  ;  and  such  mon- 
eys and  the  interest  and  proceeds  thereof  in  the  mean  time  to  be  ap- 
plied upon  the  trusts,  before  directed  as  to  the  estates,  and  the  rents, 
&c. ;  and  he  declared,  that  the  trustees  and  the  survivor,  &c.  should 
have  full  power  and  authority  to  make  such  settlement  of  all  or  such 
of  the  estates  as  should  be  unsold,  and  the  money  produced  by  the 
sale,  as  the  said  trustees  should  judge  fit,  on  the  marriage  of  Elizabeth 
Sparrow ;  to  the  use  of  her  and  her  issue,  and  under  such  restrictions 
as  his  said  trustees,  or  the  survivors  of  them,  should  think 
[*  020]  *  fit  and  proper ;  and  he  directed,  that  his  said  trustees 
and  executors  should  not  be  answerable  or  accountable  for 
any  loss,  which  might  happen,  of  all  or  any  part  of  his  real  and  per- 
sonal estate,  so  as  such  loss  be  not  through  their  wilful  neglect  or 
default ;  and  that  one  of  them  should  not  be  answerable  for  the  oth- 
ers or  other  of  them,  or  for  the  acts,  receipts,  payments,  or  defaults 
of  the  other  or  others  of  them,  but  each  of  them  for  himself  and  for 
his  own  acts,  receipts,  and  defaults,  only. 

The  Report  also  stated  the  marriage  of  Elizabeth  Sparrow  with 

(a)  MoruU  v.  Mondl,  5  John.  Ch.  Rep.  383,  295;  2  Fonbl.  Equi.  b.  2,  ch.  7, 
note  k;  2  Stoiy's  Equi.  §  1283,  and  cases  there  cited ;  Ram  on  Assets,  2d  edit 
658 ;  ffalker  v.  Sunonds,  3  Swanston,  78,  note  a. 
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Thomas  Brice,  the  Plaintiff,  in  1783  ;  upon  which  occasion  a  settle- 
ment was  made  to  the  separate  use '  of  Mrs.  Brice  for  life ;  with  re- 
mainders to  her  husband,  surviving  her,  for  his  life,  and  to  the  issue. 
She  died,  leaving  no  issue,  in  September,  1754.  That  settlement 
also  contained  a  power,  similar  to  that  in  the  Will,  to  the  trustees  to 
sell,  with  the  consent  of  Mrs.  Brice,  if  living;  the  receipt  of  the 
trustees  or  the  survivor  to  be  a  discbarge  to  the  purchaser;  and 
forthwith  and  with  all  convenient  speed  to  invest  the  money  in  their 
names  upon  government  or  real  securities,  &c. ;  with  a  declaration, 
that  the  trustees,  their  heirs,  &c.  should  not  be  chargeable  with,  or 
accountable  for,  any  more  of  the  said  trust  moneys  and  premises, 
than  he  or  they  should  actually  receive,  nor  -with  or  for  any  loss, 
which  should  happen,  of  the  same  moneys  and  premises,  or  any  part 
thereof:  so  as  such  loss  happened  without  his  or  their  wilful  default : 
nor  the  one  for  the  other  of  them  ;  but  each  of  them  only  for  his  own 
acts,  deeds,  receipts,  disbursements,  and  defaults. 

The  Report  farther  stated,  that  by  indentures,  dated  the  27th  of 
November,  1784,  it  was  witnessed,  that  Mooring  and  Fielder,  in 
consideration  of  the  sum  of  12607.  to  them  paid,  (with  the 
approbation  of  Thomas  Brice)  by  *  Robert  Lillington,  con-  [*  32 1  ] 
veyed  part  of  the  freehold  estate  to  him  and  his  heirs ;  for 
which  sum  of  1260/.,  the  said  consideration-money.  Mooring  and 
Fielder  respectively  signed  a  receipt  on  the  back  of  the  deed.  No 
part  of  that  sum  was  laid  out :  but  some  money  by  way  of  interest 
on  part  of  it  was  paid  by  Fielder  to  Brice.  Fielder  died  insolvent  in 
April  1794 ;  and  Mooring  died  in  October  following. 

The  Master  certified,  that,  though  the  evidence  appeared  exceed- 
ingly contradictory,  yet  as  the  receipt  for  the  1 260/.,  the  considera- 
tion-money, written  on  the  back  of  the  conveyance,  was  signed  both 
by  Mooring  and  Fielder,  and  witnessed  by  four  witnesses  as  to  the 
signatures  by  them,  it  must  be  presumed,  that  they  received  such 
consideration-money :  therefore  the  Defendant  Stokes,  as  executor 
of  Mooring,  and  Braxton,  the  surviving  administrator  with  the  Will 
annexed  of  Fielder,  ought  to  be  charged  with  the  consideration- 
money  and  interest. 

Exceptions  were  taken  by  the  Defendant  Stokes  to  the  Master's 
Report,  for  charging  the  Defendant,  as  executor  of  Mooring,  with 
the  sum  of  1260/.,  as  having  been  received  by  him  with  Fielder, 
and  interest. 

The  examination  of  the  Plaintiff  Brice  stated,  that  he  was  ignor- 
ant of  the  treaty  for  the  sale ;  except  that  for  the  purchaser's  satis- 
faction he  joined  in  the  conveyance.  Mooring  resided  at  Christ- 
church,  twelve  miles  from  Lymington;  where  the  Plaintiff  and 
Fielder  resided :  the  latter  being  an  attorney.  The  Plaintiff  never 
received  any  money  from  Mooring ;  but  received  various  sums  from 
Fielder  by  way  of  interest  for  part  of  the  trust-estate.  On  account 
of  Mooring's  residing  at  a  distance  the  Plaintiff  never 
applied  to  him  for  any  interest  during  the  life  *  of  Fielder ;  [*  322] 
but  always  applied  to  Fielder ;  who  lived  near  him. 
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The  evidence  as  to  the  fact  of  the  payment  was  contradictory. 
Mooring's  widow  stated,  that  she  was  present  at  the  execution  of 
the  conveyance;  but  did  not  see  the  money  paid  to  any  one. 
Fielder  told  Mooring,  it  was  necessary  for  him  to  execute  the  con- 
veyance, and  sign  the  receipt ;  to  which  Mooring  objected  ;  alleging, 
that  Fielder  never  consulted  him  in  the  management  of  the  trust : 
but  Fielder  pressed  him  ;  saying,  it  was  only  matter  of  form,  for  he 
should  receive  the  purchase-money,  and  place  it  in  the  stocks  for 
the  benefit  of  the  children ;  and  at  length  Mooring,  after  much 
hesitation,  executed. 

There  was  also  evidence,  that  among  Mooring's  papers  was  found 
an  account  in  the  hand-writing  of  Fielder,  showing,  that  the  whole 
of  the  money  was  received  by  Fielder,  and  the  greater  part  invested 
in  securities ;  and,  that  by  an  account,  discovered  among  Fielder's 
papers,  it  appeared  that  he  received  the  money  ;  deducted  400Z.  for 
legacies;  retaining  860/. ;  for  which  he  paid  interest  to  the  Plaintiff. 

Mr.  RomiUy  and  Mr.  Hart^  in  support  of  the  Exceptions. — ^Upon 
the  evidence  this  transaction  is  much  in  the  dark.  The  question  is, 
whether  from  the  mere  circumstance,  that  this  trustee  joined  in  the 
receipt,  in  order  to  make  a  title,  he  ought  to  be  charged  personally ; 
and  whether  he  may  not  discharge  himself  by  showing,  that, 
though  he  joined  in  the  receipt,  the  other  trustee  received  all  the 
purchase-money.  It  was  indispensably  necessary  for  the 
[*  323]  trustee  to  join  for  conformity.  *  The  distinction  between 
the  cases  of  an  executor  and  a  trustee,  though  much 
discussed,  has  never  been  over-ruled.  As  it  is  not  necessary  for  the 
executor  to  join,  his  act  in  joining  makes  him  liable :  but,  as  it  is 
necessary  for  a  trustee  to  join,  the  mere  circumstance,  that  he  joins 
in  the  receipt,  in  order  to  make  a  title,  is  not  sufficient  to  charge 
him ;  unless  you  go  farther  ;  and  show,  that  he  actually  received 
the  money. 

Mr.  Richards  and  Mr.  Bell,  for  the  Report. — ^This  is  not  the  ordi- 
nary case  ;  but  the  case  of  a  trustee,  voluntarily  joining  in  this  sale, 
for  the  mere  purpose  of  converting  real  estate  into  personal :  the 
personal  estate  being  equal  to  all  the  charges ;  and  no  purpose  to  be 
answered.  The  nature  of  the  trust  called  upon  both  trustees  to  take 
care,  that  the  Cestuis  que  trust  should  be  as  safe,  as  if  the  estate  had 
remained,  as  it  was.  As  there  was  no  other  object  therefore  than 
merely  to  secure  the  property  for  the  benefit  of  the  infant  Cestuis 
que  tru^t,  Mooring  was  bound  to  see  to  the  application.  The  sig- 
nature of  the  receipt  throws  it  upon  him  to  show,  that  he  did  not 
receive  the  money.  The  efiect  of  the  distinction  is  merely,  that  the 
Court  will  more  easily  believe,  that, the  trustee  did  not  receive  the 
money  :  but  it  does  not  go  the  length  of  throwing  the  proof,  that  he 
did  receive  it,  when  he  has  signed  the  receipt,  upon  the  Cestui  jue 
trust.  The  circumstances  account  for  the  fact,  that  the  interest  was 
paid  by  Fielder.  It  was  natural,  that  he,  being  an  attorney,  should 
be  trusted  for  that  purpose.  How  can  this  Court  infer,  that  it  was 
not  laid  out  upon  security  in  their  joint  names ;  or,  that  Mooring 
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did  not  receive  the  whole  from  Fielder  ?     There  is  no  evidence,  that 

can  weigh  against  the  signature  of  the  receipt.     The  paper  writing 

by  Fielder  charges  him ;  admitting,  th<at  he  received  the 

*  money  :  but  it  does  not  discharge  Mooring.     To  coun-     [*  324] 

teract  the  evidence  from  the  receipt  he  must  produce  the 

most  satisfactory  evideVice,  that  he  joined  for  conformity  only  ;  and 

is  therefore  within  the  indulgence,  allowed  to  trustees. 

Another  principle,  upon  which  these  trustees  must  be  charged, 
arises  from  the  deed  of  settlement  executed  ;  under  which  they  are 
to  exercise  a  discretion,  whether  it  is  proper  to  sell  the  estate ;  a 
most  important  duty  imposed  upon  them.  The  Will  is  therefore 
out  of  the  question.  The  Court  will  not  after  that  hear  a  trustee 
say,  it  is  immaterial  to  him,  what  becomes  of  the  fund.  He  does 
not,  as  he  might,  give  up  the  trust  under  the  will :  but  he  accepts 
another  trust  under  the  deed  ;  the  only  pbject  of  which  was  to  take 
care  of  the  property ;  which  is  very  different  from  the  case  of  a 
trust,  thrown  upon  him,  and  not  assumed  voluntarily.  This  is  a 
case  therefore  of  gross  and  wilful  negligence. 

The  Lord  Chancellor  [Eldon]. — ^It  does  not  appear,  for  what 
purpose  this  sale  was  made,  except  for  the  mere  purpose  of  convert- 
ing real  estate  into  personal.  If  the  sale  was  *  made  for  a  purpose, 
not  authorized  by  the  settlement,  Brice,  the  husband,  being  an  ex- 
ecuting party,  could  not  complain  of  that  sale.  The  money  must 
upon  this  evidence  be  taken  to  have  been  paid  to  Fielder.  At  Law, 
where  trustees  join  in  a  receipt,  prima  facie  all  are  to  be  considered 
as  having  received  the  money.  But  it  is  competent  to  a  trustee,  and, 
if  he  means  to  exonerate  himself  from  that  inference,  it  is  neces- 
sary for  him,  to  show,  that  the  money,  acknowledged  to  have  been 
received  by  all,  was  in  fact  received  by  one  ;  and  the  other  joined 
only  for  conformity.  In  the  case  of  executors  it  has  been  said,  and 
well  said,  to  be  otherwise.  An  executor,  as  it  is  not  ne- 
cessary *for  him  to  join,  interfering  in  the  transaction  [*325] 
unnecessarily,  the  inference  is  just  the  other  way  ;  he  is  to 
be  considered  as  assuming  a  power  over  the  fund ;  and  therefore 
answerable  for  the  application ;  as  far  as  it  is  connected  with  the 
particular  transaction,  in  w)iich  he  joins.  Upon  considering  the 
cases,  paring  down  that  rule  of  late,  I  repeat,  what  I  have  said  upon 
a  former  occasion  (1),  that  it  is  much  safer  for  executors  to  abide  by 
a  general  rule  of  that  sort,  than  to  lay  down  a  rule,  trying  the  appli- 
cation of  it  by  looking  to  particular  circumstances  in  particular  cases ; 
which  will  raise  very  different  inferences  in  different  minds.  In  this 
case  it  was  absolutely  necessary,  that  all  the  trustees  should  join  in 
the  receipt ;  for  the  law,  empowering  the  sale,  is  the  settlement ; 
which  in  principle  and  terms  requires,  that  the  purchaser  should  not 
be  discharged  but  upon  the  joint  receipt  of  all.  The  money  was  not  in 
a  strict  sense  received  by  both  trustees ';  for  the  weight  of  evidence 
is,  that  Mooring  let  Fielder,  a  professional  man,  circumvent  him  a 

(1)  jJn/c,  vol.  vii.  198. 
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little  in  taking  into  his  own  hands  the  money  ;  probably  upon  some 
confidence,  that  he  would  lay  it  out  either  in  the  funds,  or  such 
other  security  as  it  might  be  invested  in  consistently  witii  the  settle- 
ment, viz.  a  good  real  security.  It  is  a  clear  fact  now,  that  it  re- 
mained with  Fielder  until  his  death  in  1794. 

Two  questions  arise :  1st,  Whether  Brice  the  husband  can  com- 
plain, with  respect  to  his  interest  in' the  produce  of  this  sale,  as 
against  Mooring  ?  2dly,  Whether  those,  who  are  to  take  after  him, 
can  complain  ?  It  is  clear,  upon  settled  cases,  that  if  there  are  two 
trustees,  and  a  transaction  takes  place,  in  which  the  fund  is  taken 
out  of  the  state,  in  which  it  ought  to  have  remained,  and 
[*  326]  is  not  *  placed  in  the  state,  in  which*  it  ought  to  be,  but  is 
kept  in  hands,  that  ought  not  to  retain  it,  if  any  particular 
Cestui  que  trust  has  acted  in  authorizing  that  as  much  as  the  trustee, 
who  has  not  the  money  in  his  hands,  and  continues  to  permit  it  to 
be  so  treated,  in  a  question  between  that  Cestui  que  trust  SLiid  that 
trustee  the  latter  cannot  be  called  upon  by  the  former.  There  is 
very  satisfactory  evidence,  that  Brice  must  be  considered  as  having 
for  ten  years  permitted  this  money  to  remain  with  Fielder  alone ; 
and  therefore  cannot  complain,  as  against  Mooring,  that  it  was  not 
laid  out  by  Fielder  with  Mooring.  Upon  the  evidence  Brice  re- 
ceived the  interest  from  Fielder  alone ;  having  no  communication 
with  Mooring  until  shortly  before  or  after  the  death  of  Fielder ;  and 
made  no  demand  upon  Mooring.  He  ought  to  be  taken-  upon  the 
account  to  know,  that  as  late  as  1786  this  was  cash  in  the  hands  of 
Fielder;  charged  in  account  as  one  of  the  executors,^ having  that 
money.  There  is  not  one  item,  in  respect  of  which  he  debits  him- 
self, that  does  not  expressly  name  the  security,  upon  which  the 
money  was  out,  except  the  sum  of  860/. ;  and  then  it  is  no  longer 
interest  at  4  per  cent.,  but  5  per  cent. ;  charging  himself  with  a 
larger  interest,  after  he  received  it,  than  he  gave  credit  for,  before 
he  received  it.  Afterwards  from  1787  he  proceeds  dealing  with 
Fielder  only ;  receiving  the  interest  of  that  particular  sum,  until 
1794.  The  result  of  the  evidence  is,  that  with  Brice's  permission 
this  money  was  suffered  to  remain  with  Fielder  upon  his  personal 
security  ;  that,  if  Mooring  knew  as  much  as  Brice,  so  Brice  knew  as 
much  as  Mooring  ;  and  cannot  complain,  that  this  was  a  misappli- 
cation ;  permitting  it  with  respect  to  bis  own  interest. 
[*  327]  *  Mooring  also  placed  so  much  confidence  in  Fielder, 
that,  though  the  money  got  into  the  hands  of  Fielder 
alone,  it  is  very  difficult  to  say,  as  against  those,  who  come  after 
Brice,  that  Mooring  is  not  to  be  answerable.  This  is  a  sale  under  a 
power,  but  without  necessity.  This  is  an  act,  that  never  could  have 
been  done  by  the  mere  exercise  of  the  judgment  of  one  of  the  trus- 
tees, enabling  him  to  determine,  that  it  was  necessary.  There  was 
no  necessity,  in  respect  of  which  the  other  should  join.  But,  though 
a  trustee  is  safe,  if  he  does  no  more  than  authorize  the  receipt  and 
retainer  of  the  money,  as  far  as  the  act  is  within  the  due  execution 
of  the  power,  yet,  if  it  is  proved,  that  a  trustee,  under  a  duty  to  say. 
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his  co-trustee  shall  not  retain  the  money  beyond  the  time,  during 
which  the  transaction  requires  retainer,  and  says,  with  his  knowledge 
and  therefore  with  his  consent,  the  co-trustee  has  not  laid  it  out  ac- 
cording to  the  trust,  but  has  kept  it,  or  lent  it,  in  opposition  to  the 
trust,  and  the  other  trustee  permits  that  for  ten  years  together,  the 
question  turns  upon  this ;  not,  whether  the  receipt  of  the  money 
was  right,  but,  whether  the  use  of  it,  subsequent  to  that  receipt, 
was  right,  after  the  knowledge  of  the  trustee,  that  it  had  got  into  a 
course  of  abuse.  Of  that  it  seems  Mooring  was  distinctly  informed ; 
the  paper,  connected  with  the  marriage  settlement,  stating  upon  the 
face  of  it  a  breach  of  trust.  Though  not  very  intelligible,  it  shows, 
that  an  account  of  the  securities,  taken  by  Fielder,  for  1260Z.  was 
put  into  the  hands  of  Mooring.  That  gave  him  information,  that 
Fielder  was  lending  some  of  the  money  upon  notes,  some  ui>on 
bonds  ;  and,  as  soon  as  a  trustee  is  fixed  with  knowledge,  that  his 
co-trustee  is  misapplying  the  money,  a  duty  is  imposed  upon  him  to 
bring  it  back  into  the  joint  custody  of  those,  who  ought  to  take 
better  care  of  it. 

The  conclusion  is,  that  Brice  cannot  call  upon  Mooring     [*  328] 
as  to  the  interest :  but  as  to  the  principal  Mooring  is  an- 
swerable ;  but  he  is  not  to  be  charged  with  more  than  was  actually 
misapplied  (1).  *         

As  to  the  acts  by  which  a  trustee  or  executor  may  make  himself  responsible 
for  the  misapplication  of  the  trust  fund  or  assets,  by  his  co-trustee  or  co-execu- 
tor, see,  antef  the  notes  to  Bcdchen  v.  Scott,  2  V.  678.  The  principeJ  case  was 
repeatedly  adverted  to  in  the  judgment  in  Walker  v.  'Symonds,  3  Swanst.  64, 73. 
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Order  for  taxing  a  Bill  of  Costs,  entitled  in  the  cause,  if  obtained  by  a  party  to 

the  cause,  regular  under  the  general  jurisdiction. 
But  a  person,  not  a  party  in  the  cause,  must  apply  ex  parte  under  the  statute 

2  Geo.  III.  c.  23,  s.  22. 
Such  an  irregularity  would  be  waived  by  proceeding  under  the  Order. 
Whether  a  party,  having  obtained  such  an  Order  in  a  cause,  may  pursue  it  under 
the  statute,  Qu/ere. 

An  order  had  been  made  in  this  cause,  upon  the  motion  of  a  party 
in  the  cause,  for  taxing  a  solicitor's  bill.  A  motion  was  made  to  dis- 
charge that  order  as  being  irregular. 

Mr.  William  Agar,  in  support  of  that  motion,  objected,  that  tlie 
order  was  obtained  upon  a  motion,  entitled  in  the  cause  ;  and  the 

(1)  Lord  Shijjbrook  v.  Lord  Htnchinhrook,  ante,  252 ;  post,  vol.  xvi.  477;  arUc, 
Chambers  v.  Jmnchin,  vii.  186 ;  Langford  v.  Gascoyne,  post,  333 ;  Balchen  v. 
Scott,  II  678,  and  the  note,  679. 
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application  ought  to  have  been  Ex  parte  ;  and  cited  a  late  case  of 
Judd  V.  Howard  (1)  ;  in  which  that  objection  prevailed. 

The  Lord  Chancellor  [Eldon]. — ^In  the  case  referred  to,  the 
motion  was  made  in  a  cause  by  a  person,  who  was  not  a  party  to 
the  cause.  That  case  is  therefore  no  authority  whatsoever  against 
this  order ;  which  was  made  upon  the  motion  of  a  party  in  the  cause 

to  tax  the  Bill  in  this  cause.  That  is  good  within  the  gene- 
[*  329]     ral  jurisdiction  of  the  Court.    It  does  *  not  signify,  that 

there  was  business  in  other  matters.  Upon  this  subject 
there  is  the  general  authority  of  the  Court,  and  the  authority  under 
the  act  of  Parliament  (2).  In  the  taxation  of  bills  the  Court  fre- 
quently acts  under  the  general  authority.  A  party  in  the  cause  may 
make  a  motion  in  the  cause :  whether  he  may  afterwards  pursue  it 
under  the  statute  may  be  questionable.  But  I  have  no  difficulty  in 
exerting  the  general  jurisdiction  of  the  Court.  Within  that  there- 
fore the  order  is  good.  This  section  of  the  Act  of  Parliament  ap- 
plies only  to  particular  cases ;  authorizing  an  application  to  a  Judge 
of  the  Court,  in  which  the  business,  contained  in  such  a  bill,  or  the 
greatest  part  in  value,  has  been  transacted ;  meaning  an  application 
in  a  case,  where  the  bill  has  been  delivered ;  and  the  party  either 
before  or  after  action  brought  applies  for  taxation  ;  and  he  may  ap- 
ply ;  though  no  cause  is  depending,  except  that  in  respect  of  such 
bill ;  or  if  there  is  a  cause  in  Court :  but  then  it  is  an  application 
founded  on  this  section.  The  course  at  law  is,  that  before  action 
brought  the  reference  is  obtained  of  course :  but,  if  the  application 
is  after  action  brought,  the  party  is  put  under  terms,  as  to  costs,  for 
not  coming  sooner.  But,  though  this  clause  relates  to  applications 
in  this  form,  and  under  these  circumstances,  yet  there  is  a  jurisdic- 
tion both  here  and  at  law  much  more  ancient ;  and  they  refer  for 
taxation  sometimes  Ex  parte,  sometimes  in  causes ;  applying  process 
independent  of  the  statute  ;  and  generally  pursuing  the  equity,  with 
regard  to  costs,  which  is  stated  in  the  statute. 

This  order  therefore  is  not  vitious :  a  party  applying  in  a  cause, 

and  obtaining  such  an  order :  the  case  cited  being  upon  an 
[*  330]     application  by  persons  not  parties  to  the  *  cause.   Another 

answer  is,  that  I  find  upon  talking  to  the  Judges,  that  sup- 
posing the  order  improperly  entitled,  if  the  party  has  actually  taken 
any  step  under  it,  the  Court  will  not  hear  him  against  it.  If  there- 
fore he  has  attended  the  matter,  that  is  an  actual  waiver  of  the 
irregularity. 

It  was  said,  the  Costs  had  been  taxed. 

See  note  1  to  Ex  parte  Smith,  5  V.  706,  for  a  sammary  of  the  ^neral  rules  with 
respect  to  taxations  of  bills  of  costs. 

(1)  In  Chancery,  before  Lofd  Eldon. 

(2)  Stat  2  Geo.  II.  c.  23,  a.  22. 
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Thx  words  **  What  remains,"  at  the  close  of  a  bequest  of  a  specific  ftind,  held  a 
geDeral  residuaiy  disposition :  the  full  sense  not  being  necessarily  con&ied ; 
comprising  therefore  personal  estate,  bequeathed  upon  a  contingency  too  re- 
mote ;  no^  being  to  take  place  until  thir^  years  after  the  testaiorv  death  (a). 

Residue  bequeathed  to  two :  they  take  a  joint  interest 

An  agreement  for  severance  as  to  the  whole  may  be  inferred  fiora  their  conduct ; 
dividing,  as  the  property  was  received. 

Exceptions  were  taken  by  the  Plaintiff  to  the  Master's  Report  in 
this  cause  (1) :  first,  that  the  Master  has  stated,  that  the  sum  of  80002., 
part  of  the  personal  estate,  invested  by  the  executor  on  a  mortgage, 
does  not  constitute  part  of  the  residue : 

2dly,  That  the  Master  does  not  state,  that  no  act  had  been  done 
by  the  Plaintiff  and  John  Wright  to  sever  the  joint-tenancy. 

Mr.  Richards  and  Mr.  Harty  for  the  Plaintiff  in  support  of  the 
Exceptions  claimed  the  whole  8000/.  as  the  surviving  residuary 
legatee.^ 

Mr.  Romiily  and  Mr.  Cooke,  for  the  Report,  upon  the  second 
Exception  contended,  that  the  result  of  the  evidence  was 
an  actual  agreement  to  divide  this  personal  *  estate;  for  [*331] 
which  no  dedd  is  necessary :  any  understanding  or  a^ee- 
ment  generally  to  divide  the  personal  estate  would  operate  upon  this 
outstanding  sum,  as  the  money  actually  got  to  their  hands ;  and  ac- 
cording to  the  evidence  they  did  actually  divide  all  the  residue,  that 
got  to  their  hands. 

The  Lord  Chancellor  [Eldon].-?— My  judgment  upon  this  Will 
must  be  mere  conjecture.  The  real  question  to  be  decided  is, 
Whether  there  is  a  general  residue  given  ;  into  which  particular 
legacies  wilt  fall  ?  Upon  looking  into  the  original  Will  it  seems  to 
be  from  an  after-thought  that  a  word  is  said  about  the  residue.  The 
words  intimate  an  intention  to  dispose  of  the  worldly  effects  he  is 
entrusted  withal :  *<  Imprimisj^  &c.  A  question  might  have  arisen, 
whether  the  residuary  legatees  would  have  taken  the  leasehold  estate, 
or  the  plate,  &c.  in  case  of  lapse.  I  have  very  little  doubt,  that  the 
testator  thought,  he  had  described  every  subject  of  property  he  had, 
except  what  is  in  the  last  bequest.  If  the  legatees  of  the  different 
sorts  of  property,  which  probably  formed  the  whole  substance,  ex- 
cept what  is  comprised  in  the  last  bequest,  had  died  in  the  life-time 
of  the  testator,  the  question  would  have  arisen,  whether  under  the 
words  '<  What  remains  to  go  to  my  grandsons,"  that  property  would 

(a)  The  residuary  legatee  is  entitled  in  that  character  to  whatever  may  fall 
into  the  residue  aUcr  the  making  of  the  will,  by  lapse,  invalid  disposition,  or  other 
accident,  or  by  subsequent  acquirement  to  the  date  of  the  will ;  otherwise  as  to 
the  realty.    2  Williams  on  Exec.  895,  896. 

This  may  be  avoided  by  the  terms  of  the  bequest,  but  very  special  words  are 
required.    Daoera  v*  Dewea,  3  P.  Wms.  40 ;  2  Rop.  Leg.  587, 3d  edit 

(1)  Reported  otiie,  vol.  ix.  197. 
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have  fallen  into  the  residue.  If  it  would,  that  roust  have  been  upon 
this  ground ;  that  those  words  had  the  same  meaning,  as  if  he  had 
bequeathed  <^  all  the  residue.^'  If  those  words  would  have  embraced 
those  lapsed  legacies,  they  will  embrace  this  fund,  constituted  by  the 
preceding  clause ;  by  which,  having  before  created  a  great  variety 
of  specific  and  pecuniary  legacies,  he  makes  a  specific  bequest  of  his 
ready  cash  and  rents  due  to  him,  stock,  and  what  is  owing 
[*  332]  *  to  him  on  any  other  securities  ;  directing,  that  such  part 
as  is  not  upon  Parliament  security  may  be  first  got  in  ; 
and  that  his  debts,  funeral  charges,  and  legacies,  shall  be  thrown 
upon  this  part  of  his  property.  The  words  in  the  disposition  immedi- 
ately following,  "  What  overplus  remains  "  must  mean  the  overplus 
of  that  aggregate  fund,  so  collected  after  satisfaction  of  the  debts  and 
legacies.  Out  of  this  fund  in  a  certain  event  8000Z.  is  to  be  given  ; 
provided  it  is  legally  given. 

With  the  Will,  thus  expressed,  the  testator  appears  to  have  been 
originally  satisfied  ;  and  it  had  escaped  him  to  make  any  residuary 
bequest.  The  words  "  What  remains  to  go  to  my  grandsons "  ap- 
pear to  have  been  added  afterwards,  in  a  very  different  hand,  and 
very  inaccurate  spelling.  If  those  words  are  read  as  belonging  to 
that  fund  only,  the  fair  construction  is,  that  he  means  to  give  that 
fund  to  them  with  the  deduction  of  the  8000Z.,  or  not,  according  to 
the  event.  But  that  construction  is  not  necessary ;  for  unless  it  ne- 
cessarily appears  that  those  words,  "  What  remains,"  are  not  to  have 
the  full  sense,  they  must  have  that  sense  given  to  them  ;  and  there 
is  no  right  to  say,  those  words  do  not  mean  all,  that  the  words  will 
carry  ;  which  is  all,  that  by  the  effect  of  the  Will  is  not  disposed  of. 
Those  words  arc  equivalent  to  the  Latin  word  '*  Residuum ;"  and 
will  carry  the  whole  residue  ;  comprising  every  thing,  in  the  events 
not  disposed  of.  If  the  persons,  to  whom  the  leasehold  estates  are 
bequeathed,  or  the  daughter,  who  took  the  plate,  jewels,  and  stock, 
upon  his  estate,  had  died  in  the  life  of  the  testator,  these  words  are 
large  enough  to  take  in  every  thing,  not  disposed  of,  and,  that  would 
fall  into  the  residue  of  the,  personal  estate.  That  is  the  best  ojfin- 
ion  I  can  give  upon  this  Will :  but  any  opinion  must  be  very  unsatis- 

■  factory  (1). 
[*  333]  *  The  other  question,  as  to  the  severance  of  the  joint- 
tenancy,  is  mere  matter  of  evidence.  It  is  not  necessary 
to  show  a  specific  act  of  division  of  each  part  of  the  property,  if 
there  has  been  a  general  dealing,  suflicient  to  manifest  the  intention 
to  divide  the  whole.  The  acts,  done  as  to  parts,  may  be  evidence 
as  to  the  rest ;  as  to  which  no  act  has  been  done.  Their  division  of 
all  the  other  parts  of  the  estate  is  evidence  of  their  intention  to  divide 
ihis,  whenever  they  could  lay  hold  of  it  (2). 

See,  ante,  the  notes  to  5.  C.  9  V.  197. 

(1)  Bland  v.  Lamb,  5  Madd.  412. 

(2)  Jackson  v.  Jacksm,  anU,  vol.  vii.  535 ;  ix.  591.    See  the  notes,  202,  597. 
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LANGFORD  v.  GASCOYNE. 

[Rolls.— 1805,  July  25.] 

Executor  doing  any  act,  by  which  property  gets  into  the'  possession  of  another 

executor,  though  with  an  innocent  motive,  is  equally  answerable. 
Otherwise,  if  he  is  merely  passive.  The  cedui  qut  trust  barred  by  acquiescence  (a). 

The  Bill  was  filed  by  a  widow,  entitled  for  life,  if  she  should  con- 
tinue a  widow,  to  the  freehold  and  personal  estates  of  her  husband 
under  his  Will,  and  by  his  general  residuary  devisees  and  legatees, 
against  his  executors  Gascoyne,  Spurrell,  and  Lambert,  for  the  usual 
accounts  ;  which  were  directed  by  the  decree. 

The  Master,  by  his  Report,  charged  all  the  Defendants  with  the 
receipt  of  76W.  5«.  under  these  circumstances,  proved  by  the  affida- 
vit of  a  witness ;  stating,  that  on  the  22d  of  February,  1792,  the  day 
after  the  testatot's  funeral,  the  three  executors  met  at  the  house  of 
the  testator  at  Barking  in  Essex  ;  and  the  Plaintiff,  Mrs.  Langford, 
the  widoWj  who  was  present,  left  the  room  to  fetch  a  bag  of  money ; 
and  upon  her  return  with  it  asked  the  deponent,  to  which 
of  the  Defendants  she  *  should  deliver  it ;  and  the  depo-  [*  334 J 
nent,  not  then  having  a  good  opinion  of  Gascoyne's  cir- 
cumstances, advised  her  to  deliver  it  to  Spurrell ;  upon  which  she 
passed  by  Gascoyne  and  Lambert,  who  were  sitting  near  the  door ; 
and  delivered  the  bag  into  the  hands  of  Spurrell ;  who  counted  the 
money  over ;  and  then  delivered  it  into  the  hands  of  Gascoyne.  The 
witness  farther  stated,  that  at  that  time  Gascoyne  was  not  reputed 
to  be  in  good  circumstances. 

The  Defendants  Spurrell  and  Lambert  took  Exceptions  to  the 
Report.  The  answer  of  the  Defendant  Spurrell  stated,  that  he  did 
not  know,  that  he  took  and  counted  out  the  money ;  but  it  was  laid 
upon  the  table,  and  counted  out ;  and  afterwards  Gascoyne  took  it 
up ;  and  carried  it  away. 

Mr.  Romilly  and  Mr.  Roupell,  in  support  of  the  Exceptions,  re- 
ferring to  Bacon  v.  Bacon  (1),  and  Chambers  v.  Minchin  (2),  con- 
tended, that  none  of  the  cases  went  the  length  of  charging  one 

(a)  The  neglect  of  one  executor  to  present  a  will  to  the  Probate  Court,  within 
thirty  days,  as  required  by  statute,  will  not  subject  a  co-executor  to  the  statute 
forfeiture.    Hill  v.  Davis^  4  Mass.  Rep.  137. 

The  representatives  of  a  joint  executor  are  not  responsible  for  the  mal-adminis- 
tration  of  the  survivor,  happening  after  the  decease  of  the  former.  Townt  v. 
.^mmMfoim,  20  Pick.  Rep.  535 :  Braztr  v.  Clark,  5  Pick.  Rep.  96. 

Executors  are  esteemed  but  one  person  in  law,  and  acts  done  by  one  of  several, 
relating  to  the  delivery,  sale,  or  release  of  the  testator's  goods,  are  the  acts  of  all. 
H^hetler  v.  fVhtdtr,  9  Cow.  Rep.  34. 

As  to  the  admissions  of  one  administrator,  in  reference  to  acknowledgment  of 
demands  against  the  estate,  qxioady  a  co-administrator.  See  M*Iniyre  v.  Morrxs, 
14  Wend.  Rep.  90. 

(1)  ^n/e,  vol.  V.  331. 

(2)  AnU,  vol.  vii.  186 ;  Lord  Shipbrook  v.  Lord  Ilinchinbrook,  ante,  252 ;  post^ 
vol.  xvi.  477 ;  Balchen  v.  Scott,  ante,  vol.  iL  678,  and  the  note,  679 ;  Brict  v.  Stokes^ 
anU,  319. 
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executor,  merely  as  having  seen  another  receive  the  money ;  and 
that  it  is  impossible  to  go  upon  the  circumstances,  stated  in  the  Re- 
port; which  would  make  it  depend  upon  such  an  accident  as,  who 
sat  nearest  to  the  door. 

Mr.  Richards  and  Mr.  Leachf  for  the  Report,  insisted,  that  upon 
the  result  of  the  evidence  Spurrell  having  received  the  money,  and 
delivered  it  to  the  other  executor,  must  be  charged.  This  executor, 
having  taken  upon  himself  to  act,  having  once  had  the  money  in  his 
possession,  and  having  delivered  it  to  the  co-executor,  wheth- 
er with  a  view  to  give  him  any  advantage,  or  from 
[*  335]  *  misplaced  confidence,  must  be  answerable ;  and  is  with- 
in the  reasoning  of  Lord  Thurlow  in  Sadler  v.  Hobbs  (1). 
The  Master  of  the  Rolls  [Sir  William  Grant]. — ^The  ques- 
tion is,  whether  the  money  is  to  be  considered  as  so  far  in  the  pos- 
session of  this  executor,  that  he  is  to  be  answerable  for  what  after- 
wards becomes  of  it.  It  is  true,  this  is  not  a  payment  to  him  by  any 
debtor  to  the  estate.  It  is  no  more  than  if,  examining  the  reposito- 
ries of  the  testator,  they  had  found  this  property,  and  this  executor 
had  taken  it,  and  afterwards  delivered  it  to  Gascoyne.  That  is  the 
way,  in  which  this  case  is  to  be  considered.  But  in  fact  it  is  in  his 
possession  ;  and  according  to  the  evidence  it  is  put  in  his  possession 
by  selection  of  him,  as  the  proper  person  to  be  entrusted  with  it  in 
preference  to  Gascoyne.  The  doubt,  intimated  by  the  witness  as  to 
Gascoyne,  was  not  known  to  Spurrell;  but  it  weighed  with  the 
widow  in  delivering  the  money.  The  rule  in  all  the  cases  is,  that, 
if  an  executor  does  any  act,  by  which  money  gets  into  the  possession 
of  another  executor,  the  former  is  equally  answerable  with  the  other : 
not,  where  an  executor  is  merely  passive,  by  not  obstructing  the  oth- 
er in  receiving  it.  But  if  the  one  contributes  in  any  way  to  enable 
the  other  to  obtain  possession,  he  is  answerable ;  unless  he  can  as- 
sign a  sufficient  excuse ;  as  there  was  in  Bacon  v.  Bacon  (2)  a  justi- 
fiable object. 

In  this  case  Spurrell  chooses  to  part  with  this  money,  of  which  be 
had  the  possession :  probably  from  an  innocent  motive ;  thinking 
Gascoyne  more  fit  to  be  trusted  with  it  than  himself,  or  the  other 
executor.  But  in  most  of  these  cases,  where  executors  were 
charged,  the  motive  was  innocent ;  only  the  "result  was 
[*  336]  unfortunate.  *  I  feel  very  great  reluctance  to  charge  an 
executor  in  such  a  case :  but  it  is  impossible,  without 
breaking  through  the  rule,  not  to  say,  ho  has  exercised  an  act  of 
judgment  and  discretion  :  an  act  of  selection,  by  putting  the  money 
into  the  hands  of  Gascoyne,  rather  the  other  executor,  or  keeping  it 
himself;  depriving  himself  and  the  other  executor  of  any  cohtrol 
over  it.  He  did  that  act ;  and  this  loss  is  the  consequence.  This  is 
a  very  hard  case  :  but  so  are  all  these  cases. 

At  to  the  other  executor,  Lambert,  it  is  impossible  to  charge  him. 

(1)  2  Bro.  C.  C.  114. 

(2)  Ante,  vol.  v.  331. 
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He  has  neither  done,  nor  said,  any  thing,  that  in  any  degree  con- 
tributed to  the  loss  of  the  money,  or  to  its  getting  into  the  hands  of 
Gascoyne.  It  is  not  incumbent  upon  one  executor  by  force  to  pre- 
vent its  getting  into  the  hands  of  another.  In  that  respect  therefore 
the  Report  is  wrong :  but  as  to  Spurrell  the  Exception  must  be  over- 
ruled. 

For  the  Defendants  it  was  then  urged,  that  in  the  late  case  of 
Brice  v.  Stokes  (1)  the  tenant  for  life  was  bound  ;  though  not  those 
in  remainder  ;  upon  the  circumstance,  that  the  tenant  for  life  knew, 
the  fund  was  in  the  hands  of  the  particular  executor:  the  Lord 
Chancellor  holding,  that  acquiescence  would  bind  the  Cestui  que 
trust. 

The  Master  of  the  Rolls  said,  the  fact  was  not  distinctly  be- 
fore the  Court,  or  he  should  be  very  much  disposed  to  let  the  widow 
bear  the  loss ;  approving  the  rule  as  laid  down  by  the  Lord  Chan- 
cellor in  Brice  v.  Stokes.  It  was  then  urged,  that  the  ex- 
ecutor, who  had  *  not  had  the  money,  could  not  be  charg-  [*  337] 
ed  with  interest ;  and  on  the  other  hand,  that  Gascoyne 
must  necessarily  be  charged  with  interest;  this  was  a  breach  of 
trust ;  and  there  was  no  difference  between  receiving  it  himself  and 
paying  it  over  wrongfully. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — Has  it  been 
pressed  to  that  strict  legal  consequence  ?  That  certainly  is  the  strict 
legal  consequence.  If  this  had  been  an  admitted  joint  receipt,  it 
would  have  been  of  course  to  charge  interest.  The  question  is, 
Whether  this  is  not  the  same  thing? 

July  I3th.  The  Order  was  pronounced  charging  Spurrell  with  in- 
terest. Afterwards  the  cause  was  sent  back  to  the  Master,  to  review 
his  report ;  as  charging  ail  the  three  executors ;  though  upon  the 
evidence  Lambert  had  no  concern  in  the  transaction ;  except  that  he 
was  present :  the  consequence  of  which  was,  that  Spurrell  could  not 
have  the  benefit  of  his  testimony. 


See,  anUf  the  notes  to  Bakhtn  v.  Scott^  2  V.  678,  with  respect  to  the  cases  in 
which  one  executor  will  be  responsible  for  the  acts  of  his  co-executor. 

(1)  Mte,  319. 
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WHITE  V.  FOLJAMBE. 

[1805,  July  23, 24,  2a] 

Whether,  without  express  stipulation,  a  person,  under  a  contract  with  a  lessee 
for  years  to  purchase  the  Term,  can  insist  upon  a  «production  of  the  lessor's 
title,  and  whether  the  lessee  can  compel  such  production,  Quare, 

The  lessee's  bill  for  a  specific  performance  dismissed  :  his  interest,  described  as 
fifty  years,  the  residue  of  a  Term,  free  from  incumbrances,  being  a  few  years 
only  of  an  old  Term,  and  a  reversionary  Term,  from  another  lessor ;  and  old 
incumbrances  not  shown  to  be  discharged. 

Assignees  of  a  bankrupt,  contracting  to  sell,  bound,  as  other  persons,  to  make  a 
good  title :  but,  in  special  cases,  as,  if  they  contracted  supposing  they  had  a 
good  title,  the  parties  would  be  left  to  law  (a\  [p.  343.] 

Lessee  cannot  dispute  the  title  of  his  landlord,  [p.  344.] 

Assignees  under  a  bankruptcy  contracting  to  sell  an  estate,  generally,  bound,  as 
ouier  persons,  to  make  a  title  to  the  inheritance,  free  from  incumbrances :  but, 
if  it  appears  before  the  contract  executed,  that  they  cannot  make  such  title, 
the  parties  would  be  left  to  law,  [p.  345.] 

To  make  good  a  title  to  tlie  residue  of  an  old  Terra,  mesne  assignments,  which 
cannot  be  produced,  will  be  presumed,  even  at  law,  [p.  350.] 

An  old  incumbrance  to  be  attended  to  unless  it  can  be  presumed,  that  it  does  not 
exist,  [p.  351.] 

The  bill  prayed  the  specific  performance  of  an  agreement  for  the 
jSurchase  of  a  leasehold  house  in  Lower  Brook  Street  from  the  Plain- 
tiff, for  the  sum  of  6650/.  The  Plaintiff's  title,  described  as  an  inter- 
est for  fifty  years,  the  residue  of  a  term,  free  from  all  incum- 
[*  338]  brances,  appeared  upon  the  abstract  *  to  be  the  residue  of 
a  term  of  years,  granted  by  Sir  Richard  Grosvenor  in  1722, 
to  expire  in  1820 ;  and  a  reversionary  term  from  that  time  for  thirty- 
four  years,  granted  to  the  Plaintiff  in  1791  by  the  trustees  of  Lord 
Grosvenor.  To  this  title  two  objections  were  taken  by  the  Defend- 
ant: 1st,  that  the  right  of  the  lessors  to  make  the  reversionary  lease 
of  1791  should  be  made  out  by  deducting  the  title  of  the  fee-simple 
from  the  early  part  of  the  abstract  to  the  date  of  that  lease,  viz.  from 
Sir  Richard  Grosvenor. 

2dly,  That  by  a  deed  of  bargain  and  sale,  dated  the  5ih  of  April, 
1785,  between  Lord  Grosvenor  and  the  trustees,  it  appeared,  that 
several  freehold  and  leasehold  estates,  including  the  premises  in  ques- 
tion, were  by  indentures  of  lease  and  release,  dated  the  1st  of  April, 
1777,  charged  with  several  rent-charges,  jointures,  mortgages,  and 
incumbrances,  and  a  provision  was  made  by  the  deed  of  bargain  and 
sale,  by  a  sale  of  part  of  the  premises  and  otherwise,  for  exonerating 
certain  premises  from  the  incumbrances ;  and  it  did  not  appear,  that  the 
premises  had  been  discharged  ;  or  the  premises,  contracted  for,  released. 

The  Master's  Judgment  being  against  the  title,  the  Plaintiff  took 
exceptions  to  the  Report. 

{a)  In  general,  the  assignees,  like  all  other  vendors,  are  bound  to  make  out  & 
good  title  to  the  bankrupt's  lands,  before  they  can  compel  a  vendee  to  complete  his 
purchase.  But  the  assignee  may  sell  such  title  as  the  bankrupt  had.  Archbold 
on  Bankruptcy,  267,  268,  and  cases  there  cited;  1  Cooke  on  Bank.  Laws,  8th 
Lond.  edit.  2&5, 286 ;  1  Montagu  on  Bank.  Laws,  3d  edit  347. 
VOL.  XI.  15* 
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Mr.  Richardsy  Mr.  RotniUy,  and  Mr.  fVhite,  for  the  Plaintiff,  in 
support  of  the  Exceptions. 

The  lessee  has  no  power,  especially  after  the  lease  has  been  exe- 
cuted, to  call  upon  the  lessor  to  produce  his  title.  Such  an  attempt 
was  never  made  before.  The  lessee  cannot  by  any  process  compel 
the  production.  If  that  is  necessary,  it  will  be  impossible  to  make  a 
transfer  of  such  property.  From  the  nature  of  the  contract 
between  lessor  and  lessee,  the  latter  ♦  not  being  entitled  to  [*339] 
look  into  the  the  title  of  his  lessor,  is  entitled  to  pass  his 
interest  without  producing  that  title  to  a  person,  who  knows,  he  is 
taking  a  leasehold  estate.  That  is  a  condition  imposed  by  the  uni- 
versal practice  upon  property  of  this  description  ;  the  proprietor  of 
which  is  bound  only  to  give  such  title  as  he  has  :  the  presumption 
being,  that  the  contract  is  to  take  the  property  in  the  only  manner, 
in  which  the  vendor  can  give  it.  The  only  case  upon  the  subject  is 
Mackretk  v.  Waring.  Previously  to  that  case  the  practice  of  con- 
veyancing was  never  to  inquire  beyond  the  lease ;  and  the  general 
silence  is  the  strongest  evidence  of  the  general  opinion  and  the  judg- 
ment of  the  profession.  Suppose,  the  lessor  had  once  produced  his 
title ;  and  satisfied  the  lessee :  is  he,  whenever  his  curiosity  is  ex- 
cited, or  whenever  a  contract  is  entered  into  to  assign,  to  bring  the 
lessor  into  the  Master's  office,  and  compel  him  to  produce  his  title  ? 
A  distinction  may  be  attempted,  whefe  any  incumbrance  can  be 
pointed  out:  but  that  must  be  decided  upon  the  same  practice. 
Suppose,  old  mortgages  are  shown  ;  or  a  term  for  raising  portions : 
in  a  sale  of  the  fee-simple  they  must  be  shown  to  be  discharged ;  as 
that  can  be  done.  But  a  lessee  cannot  show,  that  they  are  dis- 
charged ;  and  has  no  right  to  call  upon  his  lessor  to  show  that.  If 
any  inconvenience  had  appeared  in  the  transfer  of  leasehold  property 
without  this  production,  the  legislature  would  have  interfered. 

The  Loj-d  Chancellor  [Eldon]. — ^Do  you  carry  it  to  the  extent, 
that  the  Defendant  could  not  be  permitted  to  show,  you  have  a  bad 
title  ? 

For  the  Plaintiff, — ^That  depends  upon  circumstances:  for  in- 
stance, suppose  a  contract  for  a  lease  of  Black-acre  from 
Lord  Grosvenor  ;  and  they  could  show,  that  Lord  Gros-  [*  340] 
venor  had  no  estate  in  those  premises.  Upon  all  great 
estates  there  must  be  terms  to  secure  portions,  jointures,  ifec.  incum- 
brances which  would  affect  the  leases.  The  most  important  conse- 
quences must  follow  the  decision  of  this  point  against  the  vendor. 
To  what  extent  is  it  to  go  ?  Consider  the  case  of  a  great  estate, 
with  a  great  number  of  leases  upon  it.  Is  the  lessee  bound  to  show 
his  lessor's  title,  notwithstanding  he  has  been  uninterruptecl  in  his 
enjoyment  ?  If  he  is,  though  the  maxim  of  law  is,  that  a  man  is 
not  bound  to  do  what  is  impossible,  that  cannot  be  said  to  be  a  maxim 
of  equity.  In  the  various  instances  of  bills  for  the  specific  perform- 
ance of  an  agreement,  as  to  a  lease,  the  question,  whether  the  lessor 
could  grant  the  lease,  has  never  been  made.  The  reason  is,  that, 
when  a  lease  is  made  to  a  man,  his  executors,  administrators,  and 
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assigns,  in  the  terras  importing  his  power  to  assign,  that  has  been 
considered  sufficient,  as  long  as  he  remains  in  quiet  uninterrupted 
enjoyment.  In  this  case  it  is  not  necessary  to  carry  the  proposition 
to  this  extent  ^  that  the  purchaser  is  to  take  a  lease,  merely  on  the 
ground  that  the  vendor  has  got  one  ;  for  this  is  a  case  of  uninter- 
rupted possession  and  enjoyment  under  this  lease :  a  case  peculiar 
in  its  circumstances :  a  lease  in  1722,  to  expire  in  1820,  and  a  re- 
rersionary  term  from  that  time :  both  under  the  same  family :  no 
suspicion  upon  the  title. 

Mr.  Piggott,  Mr.  Alexander,  and  Mr.  Thomson,  for  the  Report. — 
The  consequences  ,of  the  decision  of  this  question  must  be  laid  out 
of  the  case.  The  question  is,  Whether  your  Lordship  will  absolve 
this  Plaintiff  from  the  performance  of  her  contract.  The  proposi- 
tion goes  this  length  ;  that  the  purchaser  is  not  at  lib«rty, 
[*  341]  to  show,  *  there  is  no  title  to  that,  for  which  he  pays  his 
money  ;  for  the  proposition  is,  that  nothing  more  is  to  be 
exhibited  than  the  lease ;  and  nothing  else  is  to  be  attended  to. 
That  may  suit  the  convenience  of  noble  families ;  but  the  question 
is  a  question  of  right.  Where  is  the  difference  in  sense  and  justice 
upon  this  subject  between  the  contract  for  the  fee  and  for  a  lease  ? 
In  the  one  case  as  much  as  in  the  other  there  is  a  contract.  It  is 
said,  the  Court  is  to  presume  every  thing  in  favor  of  the  tide  from 
the  possession,  uninterrupted.  But  the  objection  goes,  not  to  the 
original  lease,  still  in  existence,  but  to  the  reversionary  lease,  to 
commence  fourteen  years  hence.  Though  no  authority  could  be 
produced,  the  principle  will  decide  this  question  ;  which  is  simply, 
whether  a  person,  who  has  undertaken  to  make  a  good  title,  shall 
be  absolved  from  that  obligation.  But  the  case  of  Mackreth  v. 
Waring  directly  supports  the  objection. 

There  is  nothing  to  prevent  a  lessee  from  contracting  for  the 
means  of  exhibiting  his  title,  if  he  chooses  to  take  it  to  market.  I  f 
the  purchaser  has  the  means  of  showing  a  reasonable,  prima  facie, 
case  of  objection,  can  the  vendor  refuse  to  make  any  answer  ?  That 
is  the  proposition  assumed.  Suppose  notice  received  from  a  para- 
mount mortgagee  not  to  take  the  lease :  could  not  that  objection  be 
made  ;  and  could  the  vendor  refuse  to  answer  it  ?  It  is  not  neces- 
sary for  this  purpose  to  decide,  that  a  lessee  in  the  ordinary  case  has 
a  right  to  come  into  equity,  and  compel  the  lessor  to  produce  his 
title  :  but,  if  that  question  should  arise,  the  proper  decision  would 
be,  that  the  lessor  is  bound  to  do  every  thing  to  sustain  the  title  of 
his  lessee ;  and  among  other  things  for  that  purpose  to  produce  his 
title.  To  decide  this  case,  it  is  not  necessary  to  lay  down  a  general 
rule :  but  if  the  Court  was  driven  to  that,  much  the  least 
[*  342]  *  inconvenience  would  follow  from  a  general  rule,  that  a 
person,  holding  leasehold  property,  is  bound,  if  required, 
to  show,  that  he  holds  it  under  a  good  title.  Parties  may,  if  they 
choose,  contract  to  give  only  such  tide,  as  they  have ;  and  that 
would  be  a  case  of  exception.  But  it  would  be  monstrous  to  lay 
down  generally,  with  reference  to  this  description  of  property,  that 
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the  purchaser  has  no  right  to  ask  the  vendor,  whether  he  is  enti- 
tled to  the  property  he  contracts  to  sell.  The  only  effect  will  be, 
that  a  lessee,  unless  he  has  an  express  stipulation,  shall  not  have  a 
specific  performance.  This  decision  will  not  create  any  difficulty  in 
disposing  of  this  species  of  property ;  and  there  will  be  no  incon- 
venience in  producing  greater  caution.  Though  the  habit  of  con- 
veyancers for  a  considerable  time  has  been  to  insist  upon  these  in- 
quiries, if  any  ground  for  suspicion  has  been  laid,  yet  that  practice 
has  not  prevented  this  loose  mode  of  contraqting  without  proper 
stipulations. 

Mr.  Richardsy  in  reply. — ^This  is  not  the  ordinary  case  of  a  pur- 
chaser, but  a  case  sui  generis.  The  purchaser  may  contract  speci- 
fically, that  he  will  not  take  the  lease,  unless  the  lessee  will  discover 
his  right  to  assign  it  This^  Court  will  not,  as  between  lessor  and 
lessee,  compel  the  lessor  to  do  any  thing  to  defend  the  title  ;  which 
the  lessee  cannot  dispute.  The  only  covenant  the  lessor  could  be 
compelled  to  give  is  a  covenant  for  quiet  enjoyment.  The  lessee 
has  no  means  to  call  upon  the  lessor  to  produce  his  title  ;  for  the 
only  title  the  lessee  has  is  that  single  covenant :  yet  he  is  to  the  ex- 
tent of  his  interest  a  purchaser.  This  distinction  is  obvious  between 
the  sale  of  an  estate  and  the  grant  of  a  lease.  If  an  acre  is  sold, 
the  vendee  would  have  a  covenant  to  produce  the  title-deeds.  The 
consequences  of  the  doctrine,  which  this  objection  goes  to 
*  establish,  will  be  ruinous;  and  the  inconvenience  the  [*343] 
other  way  is  comparatively  nothing.  They  go  upon  the 
presumption,  that  incumbrances,  existing  several  years  ago,  still  exist. 
The  lessee  has  no  means  of  showing  any  thing  upon  the  subject. 
The  Court  cannot  presume,  that  those  incumbrances  exist  now. 
The  Defendant  must  show  that ;  and  is  not  entitled  to  call  upon 
the  Plaintifi*  to  go  into  or  explain  the  title  of  the  lessor.  The  case, 
where  it  can  be  established  by  extrinsic  proof  that  the  lessor  had  no 
right  to  grant  the  lease,  will,  when  it  arises,  require  great  observation : 
but  this  is  not  that  case.  The  principle,  adopted  by  Lord  Rosslyn 
in  Page  v.  Simpson  (1)  applies  to  this. 

The  Lord  Chancellor  [Eldon]. — ^I  never  knew  the  principle  of 
that  case.  Previously  to  that  decision  I  always  said,  and  I  say  now, 
that,  if  assignees  of  a  bankrupt  agree  to  sell,  they  agree  to  sell  with 
a  good  title.  There  may  be  special  cases ;  as,  where  they  enter  into 
the  contract,  supposing  they  have  a  good  title,  the  Court  would  stand 
neuter ;  and  leave  the  parties  at  law,  according  to  the  course  of  the 
late  authorities. 

July  Q6th.    The  Lord  Chancellor  [Eldon]. — ^In  the  course  of 
the  argument  of  this  case,  propositions  of  great  importance  certainly 
have  been  discussed  ;  and  were  contended  even  to  the  length,  that, 
if  A.  agrees  to  take  a  lease  for  twenty-one  years,  or  a  build- 
ing lease  for  *  ninety-nine  years,  with  a  covenant  to  lay     [*  344] 

(1)  .4nfe,  vol.  v.  145;  see  the  note,  147. 


344  WHITE    V.  FOLJAMBE.  [1805. 

out  money,  or  subject  to  a  ground-rent,  paying  a  large  gross 
sum,  according  to  the  principles  of  this  Court  and  the  practice 
of  conveyancing,  the  person,  agreeing  to  take  a  lease  in  that  simple 
case,  has  no  right  in  equity  to  tell  the  lessor,  before  the  contract 
shall  be  specifically  performed,  he  shall  show,  he  has  a  title  to  make 
the  lease.  It  is  argued  upon  the  ground,  that,  after  the  contract  is 
executed,  it  is  not  competent  to  the  lessee,  if  evicted,  to  do  more 
than  to  take  such  remedy,  as  under  the  covenants,  to  be  contained 
in  that  lease,  he  could  have.  The  present  case  does  not  require  me 
to  say  more  upon  that,  than  that  I  think,  there  may  be  a  very  wide  dif- 
ference between  the  situation  of  a  man,  who  has  thought  proper  upon 
his  own  examination  of  the  lessor's  title,  or  not  examining  it,  or  bar- 
gaining for  indemnity,  has  been  so  foolish  as  to  execute,  and  what  a 
Court  of  Equity  will  do  with  reference  tp  the  specific  performance  of 
an  agreement  for  a  lease,  not  yet  executed. 

Another  proposition  has  been  stated.  If  a  person  becomes  lessee, 
from  that  moment  he  certainly  cannot  dispute  the  title  of  his  land- 
lord (1)  ;  and  it  is  said,  that  he  has  no  right,  and  unquestionably  he 
has  no  right,  for  the  purpose  of  enabling  him  to  dispute  it,  to  call  for 
the  production  of  any  of  the  title-deeds  ;  that  the  inference  is,  that 
if  a  person,  possessed  of  a  term  for  years,  thinks  proper  to  offer  that 
term  to  sale,  unless  there  are  some  specialties  in  the  terms  of  the 
contract,  the  meaning  of  such  an  agreement  is,  that  the  vendee  shall 
take  the  title  of  the  vendor,  whatever  it  is ;  and,  however  infirm, 
the  vendor  has  nothing  to  do  but  to  produce  the  instrument 
of  demise  ;  and  to  show  by  tracing  the  tide  from  the  original 
lessee  to  himself,  that  no  incumbrance  has  been  brought  upon  that 

title  by  the  original  lessee  or  the  mesne  assigns.  This  has 
[*345]      been  compared  to  a  *case,  which  I  shall  shortly  notice,  in 

order  to  enter  my  protest  against  the  doctrine  contained 
in  it ;  if  it  really  does  contain  any  such  doctrine,  as  is  represented  : 
the  case  of  Pope  v.  Simpson  (2).  That  assignees  under  a  Commis- 
sion of  Bankruptcy  may  sell  under  a  special  contract  such  estate  as 
the  bankrupt  had,  I  admit  (3).  But,  if  the  assignees  exhibit  to  sale 
a  freehold  estate  of  inheritance,  not  marking  by  the  contract,  that 
they  mean  to  sell  nothing  more  than  it  shall  turn  out  the  bankrupt 
had,  the  agreement  is  to  sell  the  inheritance,  free  from  incumbrance  ; 
and  (I  except  a  lease,  which  falls  within  this  case)  there  is  no  prin- 
ciple, which  can  protect  the  assignees ;  if  they  do  not  inform  them- 
selves, before  they  propose  a  sale,  what  is  the  real  nature  of  the  title. 
Proposing  an  estate  in  terms,  which,  if  used  by  any  other  person, 
would  be  taken  to  tender  a  freehold  estate  of  inheritance  free  from 
incumbrances,  they  cannot  say,  that  is  not  what  they  meant  to 
tender.  I  agree  to  that  case,  if  it  means  only  this ;  that,  if  they 
offer  to  a  purchaser  a  freehold  estate,  free  from  incumbrances,  and 
before  the  contract  executed  it  appears  to  a  Court  of  Equity,  that 

(1)  See  ante^  Dunrey  v.  AngovCj  vol.  ii.  304,  and  the  note,  305. 

(2)  ^nUf  vol.  v.  145;  see  the  note,  147. 

(3)  Fteme  v.  ffright,  4  Mad.  364. 
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the  assignees  cannot  make  such  title,  the  Court  of  Equity  ought  to 
leave  the  parties  to  Law.  The  assignees,  when  they  make  a  title, 
only  covenant,  that  they  have  not  incumbered ;  but  that  does  not 
prove,  that  they  did  not  mean  to  sell  the  fee-simple  ;  and  they  are 
only  in  the  same  situation  as  other  persons,  who,  having  tendered 
a  fee-simple  to  sale,  find,  they  had  been  mistaken  in  the  title  ;  and 
in  that  case  the  Court  would  only  say,  they  should  be  left  to  Law. 
The  proposition  is  very  different,  that,  where  assignees  of  a  bank- 
rupt exposed  to  sale  an  estate  of  inheritance,  they  are  not  bound  as 
diligently  to  inform  themselves  of  the  title,  and  bound  by 
the  contract,  as  much  as  any  other  trustees.  But  ♦  that  [*  346] 
case  does  not  govern  this :  that  being  the  case  of  persons, 
supposing  themselves  entitled  to  a  freehold  estate  of  inheritance, 
free  from  incumbrances,  proposing  to  sell :  this  the  case  of  a  person, 
supposing  herself  entitled  to  a  leasehold  estate ;  and  the  contract  of 
such  a  party  is  always  with  this  qualification ;  that,  whatever  are 
the  terms  of  the  contract,  the  party  means  to  propose  a  leasehold 
estate,  evidenced  to  be  held  by  a  good  title,  as  far  as  the  deeds,  the 
production  of  which  the  party  has  the  power  of  compelling,  can 
prove  it  a.good  title. 

This,  as  a  general  question,  is  most  important.  The  proposition 
is  very  intelligible,  that  a  person,  intending  to  sell  a  leasehold  estate, 
may  inform  mankind,  that  he  means  to  sell  such  interest  as  he  has  ; 
and  the  person,  proposing  to  buy,  may  refuse  to  contract,  unless  the 
vendor  will  show,  not  only  the  term,  and,  that  it  is  free  from  en- 
cumbrance ;  but  also,  that  the  lessor  had  an  estate  out  of  which  the 
term  could  be  carved.  It  is  for  future  consideration,  whether  the 
best  decision  would,  or  would  not,  be,  that  in  the  former  case  the 
vendor  should  expressly  say,  he  means  to  sell  only  what  he  has ;  or, 
if  a  farther  examination  of  the  title  is  tequired  than  according  to  the 
general  course  of  dealing  with  lessees,  it  should  be  upon  the  lessee  ; 
or,  whether,  considering  the  nature  of  the  subject,  and  estate,  and 
the  infirmity  of  the  lessee's  title  to  call  for  the  production,  it  ought 
prima  facie  to  be  understood  in  a  Court  of  Equity  to  mean  only  a 
good  title,  shown  by  deduction  from  the  first  lessee,  and  without  in- 
cumbrance in  the  mean  time ;  and,  that  is  all,  that  is  to  be  the  sub- 
ject of  the  contract.  But,  if  ever  it  should  be  my  duty  to  decide  a 
question  so  important,  I  will  not  leave  mankind  to  specu- 
late upon  any  judgment  I  alone  *  can  give ;  but  I  will  have  [*  347] 
the  best  assistance  upon  such  a  point ;  for  I  can  hardly 
estimate  the  consequences  of  law  from  either  doctrine. 

When  this  doctrine  is  laid  down  generally,  as  applied  to  all 
purchases  of  terms,  it  is  intended,  that,  if  a  term  is  created  to  com- 
mence in  futuro,  under  which  possession  has  never  yet  been  had,  or 
a  term  is  granted,  when  as  yet  the  title  of  the  lessor  is  not  five  days 
old  in  all  circumstances,  the  mere  production  of  the  instrument 
of  lease,  with  a  title  shown  under  that  from  the  lessee,  is  conclusive  ; 
not  only  as  the  ground  of  action  upon  the  covenant,  but  upon 
a  claim  of  specific  performance  in  Equity  ?     If  that  is  so,  such  a 


347  WHITE   V.  FOLJAMBE.  [1805. 

contract  without  guarding  against  the  consequences  is  most  improvi- 
dent; and  when  it  is  said,  great  mischief  may.  arise,  if  a  contract 
for  the  assignment  of  a  lease  is  to  be  in  terms,  betraying  a  doubt, 
whether  the  lessor's  title  is  good,  I  feel  that:  but  on  the  other 
hand,  if  it  is  once  established  in  Equity,  that  under  all  circum- 
stances, (excluding  special  contract),  with  reference  to  possession, 
as  evidencing  title,  or  the  want  of  it,  as  evidence,  that  the  title 
is  infirm,  or  whether  the  lease  is  in  possession  or  reversion,  and 
where  the  lessor  was  or .  was  not  in  possession,  this  is  to  be  the 
meaning  of  such  a  contract,  from  the  moment  that  is  laid  down  in 
Equity  it  is  precisely  the  same  thing  as  a  notice  in  every  proposal 
for  the  sale  of  a  leasehold  estate ;  and  the  world  must  understand 
that  to  be  the  meaning  of  the  contract ;  unless  there  are  special 
terms.  The  mischief  therefore  is  done  the  moment  the  principle 
is  laid  down  in  a  Court  of  Equity. 

As  to  the  point,  when  it  may  be  necessary  to  decide  it,  how  far 
the  lessee  can  call  for  a  production  of  the  deeds  of  the  lessor,  it  will 
be  necessary  to  look  into  that,  before  the  general  notion, 
[*  348J  that  he  cannot  call  for  *that  production,  can  be  shaken ; 
if  it  ever  can  be  shaken.  It  will  be  necessary  to  look 
back  to  the  oldest  cases ;  to  be  traced  from  the  case  of  feoffment 
with  or  without  warranty,  before  we  can  say,  what  should  be  the 
doctrine  of  a  Court  of  Equity,  with  analogy  to  the  Law. 

But  it  is  not  necessary  in  this  particular  case  to  decide  any  of 
these  points.  I  shall  state  the  grounds,  on  which  I  decide  this 
case ;  which  has  great  singularity.  It  is  necessary  to  attend,  first  to 
the  contract  itself;  next  to  the  nature  of  the  interest  of  the  vendor 
in  the  property:  the  rather,  as  if  the  doctrine  of  Equity  ought 
to  be  in  the  ordinary  case,  that  a  person,  contracting  to  buy  a  lease- 
hold estate,  is  to  take  it  with  such  title  as  the  lessee  may  happen 
to  have,  it  is  absolutely  necessary,  attending  to  the  consequences, 
that  the  purchaser  should  at  least  know  accurately,  what  he  is 
buying;  and,  that  he  buys  nothing,  that  can  subject  him  to 
more  inconvenience  than  belongs  to  that  doctrine.  For  instance ; 
the  vendor  representing  himself  as  having  the  residue  of  a  term, 
fifty  years ;  and  proposing  to  sell  that  residue,  if  such  be  the 
doctrine  of  Courts  of  Equity,  the  difference  is  wide,  whether 
the  purchaser  is  to  take  an  assignment  of  one  term  for  the  residue, 
fifty  years,  of  a  lease,  that  has  been  existing  a  century, 
with  possession  under  it;  buying  therefore  an  interest  for  fifty 
years,  the  remainder  of  a  term  of  150  years  ;  where  the  evidence  of 
the  lessor's  title  is  an  instrument  executed,  and  actual  enjoyment 
under  it  for  a  century ;  or,  is  called  upon  under  all  the  inconven- 
ience, belonging  to  the  execution  of  a  contract  for  the  assignment 
of  a  lease,  to  take,  not  such  a  residue  of  an  old  term,  but  a  small 
remnant  of  an  old  term ;  and,  instead  of  having  the  remaining 
years  parcel  of  the  same  term,  under  the  same  instrument,  is 
called  upon  to  take  another  term,  not  from  the  same  lessor, 
[*  349]     from  persons  not  appearing  upon  the  face  of  the  *  instru- 
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ment  ever  to  have  had  possession ;  whose  possession  he  can- 
ilot  by  his  own  inquiries  recognize;  and  the  interest  for  fifty 
years,  beyond  the  parcel  of  the  old  term,  is  to  be  made  up  by 
showing,  that  the  lessee  has  a  reversionary  interest  in  the  same 
estate,  not  granted  by  the  same  lessor.  But  it  is  sajd,  that  lease  is 
granted  by  persons,  having  title  from  the  same  lessor.  That  argu- 
ment however  is  urged  by  those,  who  dispute  the  right  to  see  the 
title  of  the  lessor ;  insisting,  the  purchaser  must  take  the  title  of  the 
lessee,  such  as  it  is.  The  effect  of  this  doctrine  is  very  different, 
where  the  residue  of  an  old  term  may  be  represented  to  be  the  sole 
object  of  the  assigtunent ;  for  there  is  a  great  difference  between  a 
purchase  of  a  lease  from  the  first  lessee,  with  a  covenant,  that  he 
has  not  incumbered,  and  a  lease,  that  may  have  gone  through  forty 
assignments,  with  a  covenant  from  each  of  those  assigns,  that 
i\key  respectively  have  not  incumbered.  The  value  of  the  interests 
therefore  is  very  different. 

I  do  not  criticise  upon  the  expression  '<  the  term  ; "  as  showing, 
that  only  one  term  was  intended.  The  words  *«  free  from  incum- 
brances "  may  mean  either  upon  the  Plaintiff's  interest,  to  be  sold, 
or  otherwise  considered.  "  Incumbrances,"  as  applied  to  the 
ground-rent,  is  strictly  created  neither  by  the  lessor  nor  the  lessee  ; 
but  by  both ;  for  it  is  the  render,  by  the  contract,  creating  the  lease, 
reserved  to  the  one  party  from  the  other.  The  Plaintiff,  stating  the 
title  thus  generally,  specifying  none  of  the  particularities  belonging 
to  it,  and  proposing  to  perform  the  -contract,  and  to  make  a  legal 
assignment  for  all  the  residue  of  the  term  for  years  to  come  and 
unexpired  therein,  I  do  not  say,  in  a  sense  that  may  not  include 
leases  in  possession  and  reversion,  leases  under  very  different  titles : 
but  that  is  not  the  natural  import ;  which  is  one  term  in 
possession  :  not  *  two  terms ;  one  in  possession :  the  other  in  [*  350] 
reversion.  Upon  the  authorities  mesne  assignments,  which 
could  not  be  produced,  would  be  presumed,  even  at  law  ;  to  make 
good  the  title  to  the  residue  of  the  old  term.  The  nature  of 
the  PlaintitTs  interest,  as  found,  is  the  residue  of  that  term, 
and  a  term  in  reversion,  for  thirty-four  years,  made  by  persons,  who 
do  not  appear  upon  the  instrument  to  have  deduced  their  title  from 
Sir  Richard  Grosvenor,  the  first  grantor  ;  whatever  the  fact  may  be ; 
which  is  important ;  as  the  moment  you  inquire  into  the  fact,  you  go 
into  the  title.  The  same  evidence,  that  proves,  the  grantors  did  derive 
title  from  him,  proves,  that  it  was  subject  to  incumbrances,  that  would 
affect  the  inheritance,  out  of  which  the  reversionary  term  was  carved. 
Upon  the  particular  circumstances  therefore  this  is  not  the  case  of 
a  proposal  to  buy  the  residue  of  an  old  term  ;  the  possession  under 
which  is  evidence  of  the  title,  both  of  the  lessor  and  lessee  : 
it  is  not  the  case  of  such  a  lessor,  even  himself  granting  another 
term  in  other  premises,  or  a  reversionary  term  in  the  same  :  but  the 
vendor  proposes  to  make  the  contract  good  by  offering  the  residue 
of  a  term  as  old  as  1722,  with  possession,  and  the  addition 
of  a  lease   of  the   same   premises,   under  which   there   has   been 
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no  possession  ;  and  could  not  be ;  unless  it  could  be  shown,  that  the 
possession  under  the  first  lease  ought  to  be  connected  with  the 
second,  as  evidence  of  title;  which  never  can  be  shown;  unless 
they  show  a  transmission  of  the  inheritance  from  the  lessor  of 
the  first  lease  to  the  lessors  in  the  second.  This  is  not  a  contract 
for  any  thing  but  a  particular  number  of  years,  the  residue  of  one 
term ;  and  in  discharge  of  that  contract  the  Plaintiff  has  offered,  not 
fifty  years,  the  residue  of  one  term,  but  an  entire  rever- 
[*  351]  sionary  term,  and  the  residue  of  one  in  possession ;  *  both 
relating  to  the  same  premises :  but  granted  by  different 
persons  ;  the  connection  between  whom  can  never  be  shown  but  by 
evidence.  This  is  a  case  therefore  of  exception  out  of  that  rule, 
if  it  is  a  rule,  that  has  been  insisted  on ;  for  the  instruments,  pro- 
duced by  the  assignor,  go  to  destroy  each  other ;  until  she  intro* 
duces  evidence  to  make  them  consistent :  the  one  instrument  assert- 
ing the  inheritance  to  be  in  one  person :  the  other  asserting  it  to 
be  in  others ;  which  must  be  shown  to  be  derived  from  the  first : 
otherwise  prima  fade  it  is  not  to  be  so  taken ;  and  the  evidence, 
introduced  to  prove  that,  shows,  there  are  incumbrances  upon  the 
inheritance,  prior  to  the  date  of  the  first  lease ;  which  therefore  may 
be  affected.  It  is  said,  these  are  old  incumbrances.  I  have  not 
been  able  to  find  out  the  principle,  upon  which  an  incumbrance 
can  be  represented  as  too  old  to  be  attended  to,  unless  it  can 
be  presumed,  that  it  does  not  exist.  That  is  the  answer.  But, 
if  it  is  shown,  that  there  were  incumbrances,  which  may  exist, 
am  I  nevertheless  to  carry  this  contract  into  execution  at  all 
hazards :  or  ought  I  not  to  leave  such  parties  to  law  ?  Upon 
the  specialties  of  this  case  the  assignors  themselves  have  been  obliged 
to  raise  up  evidence  of  the  existence  of  the  incumbrances.  But  far- 
ther, supposing  the  law  to  be,  that,  when  a  lessee  enters  into  a  con- 
tract for  the  assignment  of  his  term,  he  undertakes  only,  that  he 
used  diligence  in  obtaining  his  lease,  had  possession  since  under  it, 
that  he  can  show  the  mesne  assignments  ;  and  that  no  incumbrances 
have  been  made  since,  it  is  one  thing  to  say  in  a  Court  of  Equity, 
that  by  reason  of  the  nature  of  his  estate,  and  the  imbecility  of  his 
claim  to  a  production  of  his  lessor's  title,  that  is  all  he  is  prima  facie 
to  be  put  to  do,  to  make  good  his  contract :  but  if  the  purchaser  has 
the  means  of  showing,  that  the  lessee  has  really  no  title,  or,  that  it  is 
encumbered,  I  should  hesitate  long,  before  I  should  say,  it 
[*  352]  was  not  competent  to  the  *  assignee,  proposing  to  deal  hon- 
estly, to  show  that ;  and  would  not  in  equity  specifically 
perform  such  a  contract ;  being  convinced,  the  subject  of  it  was  worth 
little  or  nothing.  If  such  be  the  rule  as  to  the  production  to  be 
made  by  the  assignor,  and  evidence  of  such  a  nature  was  produced 
by  the  purchaser,  my  conclusion  would  be  to  let  the  assignor  make 
what  he  could  of  it  at  law,  but  not  to  give  a  specific  performance  (1). 

(1)  So  determined,  Deverell  v.  Lord  BoUon^  post,  vol.  xviii.  505;  FUdts  v- 
Hooker,  2  Mer.  424 ;  Purvis  v.  Rayer,  9  Pri.  488 ;  Ogilvui  v.  Foljamhe,  3  Mer.  53. 
Distinction  as  to  a  Bi8ho|>'s  lease :  Font  v.  Spencer,  2  Madd.  440. 
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As  to  the  second  exception,  upon  the  particular  and  special  cir- 
stances  of  this  case  these  incumbrances  are  with  reference  to  this 
particular  title  incumbrances,  that  I  am  bound  to  look  at ;  without 
giving  any  opinion.,  what  would  have  been  the  case  upon  a  simple 
bargain  for  the  assignment  of  the  residue  of  a  term  of  fifty  years, 
nothing  being  produced  but  the  lease  itself,  and  the  fact  of  enjoy- 
ment under  it  since  1722.  The  case  therefore  is  at*  present  against 
the  PlaintifT, 

The  Exceptions  were  over-ruled;  and  the  bill  was  dismissed 
without  Costs  (1).  

1.  The  assignees  of  a  bankrupt  cannot,  any  more  than  any  other  vendors,  com- 
pel a  vendee,  who  has  contracted  for  the  purchase  of  the  bankrupt's  estate,  to 
accept  a  bad  title ;  but,  in  this  case,  as  in  all  others,  the  vendee  may,  by  laches  and 
acquiescence,  preclude  himself  from  taking  those  objections  which  he  might  have 
successfully  urged  had  he  brought  them  forward  in  due  time :  the  same  principles 
hold,  generally,  in  the  case  of  a  contract  for  sale  of  a  leasehold  interest ;  see,  aiUe^ 
note  9  to  Cooper  v.  Denne,  1  V.  565 ;  see,  also,  tlie  other  notes  to  the  same  just 
cited  case,  for  a  statement  of  the  leading  authorities  and  general  doctrine  as  to  the 
title  which  a  purchaser  has  a  right  to  insist  upon  before  he  can  be  compelled  to 
complete  his  contract 

2.  A  flaw  in  a  title  may  have  been  such  as  would  have  been  a  complete 
answer  to  a  bill  for  specific  performance ;  yet,  after  a  conveyance  executed,  the 
purchaser  may  have  no  remedy  except  his  legal  one  upon  the  covenants  the 
vendor  has  entered  into:  see  note  2  to  fVakeman  v.  The  Dudiesa  of  Rutland,  3  V. 

23a 

3.  That  a  tenant  must  not  call  in  question  his  landlord's  title,  sec  note  6  to 
Dungey  v.  ^^ngove,  2  V.  394. 

4.  As  to  the  cases  in  which  mesne  assignments  of  terms,  or  reconveyances 
of  the  legal  estate,  may  be  presumed,  see  note  2  to  Cooper  v.  Denne,  1  V.  565. 

5.  The  ground  upon  which  no  costs  were  given  in  tnis  cause,  are  stated  in  the 
judgment  in  Vancouver  v.  Bliss,  11  Ves.  463. 
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[1805,  July  26,  27.] 

Bequest  of  the  debts,  that  shall  be  due  at  the  death  of  the  testator  by  mortgages, 
bonds,  or  open  accounts,  from  certain  persons,  extended  from  the  explanaS^on 
of  a  similar  bequest  by  another  clause  to  debts  of  every  description  :  tlierefore 
including  Judgments.  , 

Whether  Action  lies  upon  a  bond,  on  which  judgment  has  been  obtained  in 
Jamaica,  Qiucre,  [p.  357.] 

William  Jones  by  the  tenth  clause  of  his  Will  made  the  follow- 
ing disposition: 

'^  I  give  to  the  eldest  sou  of  my  late  nephew  Alexander 
Innes  and  of  Janet  Sharpe  the  mother,  all  the  debt  *\vhich     [*  353] 
shall  or  may  be  owing  to  me  by  the  late  John  Crawfurd  of 


(1) 


Vancouver  v.  Bliss,  post,  458 ;  sea  463  ;  Beames  on  Costs,  61, 2,  3- 
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Bellfield  estate  in  Jamaica  on  the  1st  day  of  January  1794  say  1794 
whether  by  bond  mortgage  or  open  account  to  the  sole  use  of  my 
said  grand-nephew  subject  to  his  paying  to  his  brothers  I  think 
there  are  two  of  them  one  hundred  pounds  each  during  their  lives 
or  only  fifty  pounds  I  mean  yearly  in  case  such  debt  does  not 
exceed  eight  thousand  pounds  sterling  or  that  his  two  brothers 
shall  be  entitled  to  one  fourth  part  of  the  yearly  interest  at  5  per 
cent,  on  whatever  the  sum  or  debt  may  be  owing  by  Bellfield  estate." 
II th  Clause: — *'I  give  and  bequeath  to  my  nephews  John  and 
Alexander  Stenhouse  Alexander  Hart  and  James  Innes  William 
Innes  and  David  Innes  to  all  or  only  such  of  them  as  may  be  alive 
at  my  death  the  debts  that  shall  or  may  be  due  and  owing  to  me  at 
my  death  whether  by  mortgages  bonds  or  open  accounts  by  James 
Campbell  of  Duan  Yale  or  his  brother  John  Campbell  of  Spotfield 
estate  also  by  Thomas  Joseph  Grey  of  Somerton  and  Eastham 
estates  also  by  Hugh  Barnett  deceased  of  Sporstman's  Hall  &c.  estates 
in  Jamaica  subject  to  the  payment  of  5  per  cent,  interest  upon  the 
sums  owing  by  those  estates  to  be  ascertained  at  the  day  of  my  death 
for  the  term  of  ten  years  and  then  to  cease." 

A  subsequent  clause  was  thus  expressed : — "  I  give  all  the  debt 
which  shall  be  owing  by  the  late  John  Crawfurd  of  Bellfield  estate 
at  the  first  of  January  1794  which  I  now  alter  to  the  1st  of  January 
1796  subject  to  the  said  eldest  son  of  the  said  Alexander  Innes  now 

Thomas  Innes  to  whom  that  debt  is  given  on  his  paying 
[*  354]      *  to  his  two  brothers  one  fourth  part  of  the  interest  of  the 

sums  such  debt  may  happen  to  be  at  my  death  at  the  rate 
of  5  per  cent,  during  the  lives  of  both  or  only  one  of  such  brothers." 

Upon  a  Rehearing  of  the  decree,  pronounced  by  Lord  Rosslyn, 
upon  the  19th  of  July,  1800,  one  objection  was,  that  the  decree 
had  not  declared,  that  the  Plaintiff*  and  the  other  legatees  under  the 
11th  clause  of  the  Will  were  entitled  only  to  such  debts  as  were  due 
upon  mortgages,  bonds,  or  open  accounts :  some  debts  being  due  by 
judgment,  and  otherwise  than  according  to  the  terms  of  that  clause. 

Mr.  RomiUy  and  Mr.  Leach,  for  the  Petition  of  Rehearing. — 
Upon  the  words  of  this  clause  can  the  testator  be  said  to  mean  debts 
of  every  description  ?  If  a  man,  having  estates  in  the  counties  of 
Middlesex,  Surrey,  Kent,  and  Essex,  devised  the  estates,  of  which 
he  was  seised,  "  whether  in  Middlesex,  Surrey,  or  Kent : "  could  it 
be  contended,  that  he  meant  estates  of.  every  description  ?  This 
testator  being  entitled  to*  debts  of  every  description,  by  mortgage, 
bond,  judgment,  simple  contract,  stated,  and  open  account,  the 
cases  have  a  close  analogy.  The  sense  of  the  word  "  whether,"  as 
it  is  used  in  this  clause,  is  ^<  either ;  "  but  if  debts  of  every  descrip- 
tion were  expressed,  "  whether  "  would  have  been  the  proper  term. 
That  word  also  may  be  treated  as  redundant ;  and  cannot  control 
the  clear  intention.  To  support  the  other  construction  the  words 
'*  or  otherwise  however "  must  be  inserted ;  and  then  the  whole 
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phrase  ^< whether  by  mortgages,  bonds,  or  open  accounts"  would 
be  redundant. 

♦Mr.  Piggott,  Mr.  Alexander,  Mr.  RoupeU,  and  Mr.  [*355] 
Culleny  in  support  of  the  Decree. — ^The  intention  upon 
these  different  clauses  of  the  Will  must  be  taken  to  be,  that  all  the  debts 
should  pass.  The  difficulty  arises  from  the  enumeration :  but,  to 
sustain  the  construction  of  these  legatees,  the  word  "  whether " 
must  be  struck  out.  This  enumeration  was  made,  not  with*  a  view 
to  confine  the  generality  of  the  bequest,  but  from  caution,  that  noth- 
ing should  escape.  Upon  the  other  construction  the  bequest  as  to 
Barnett's  debt,  being  a  large  debt  by  judgment,  must  fail  entirely. 
As  to  the  nature  of  these  debts,  however,  though  judgment  has  been 
recovered  in  the  West  Indies  upon  a  bond,  an  action  may  be 
brought  in  this  country  upon  the  bond,  as  for  an  original  debt,  with- 
out referring  to  that  judgment';  which  could  not  be  pleaded  to  that 
action  ;   Walker  v.  Witter  (1). 

Mr.  RomUly,  in  reply. — ^The  Court  will  not  against  these  express 
words  conjecture,  that  all  the  debts  were  intended  to  pass.  Some 
of  the  debts  due  from  Barnett  were  judgments  upon  bonds ;  and 
one  a  judgment  upon  an  open  account.  If  the  former  can  be  rep- 
resented as  still  remaining  debts  upon  bond,  the  latter  could  not 
continue  upon  an  open  account.  But  after  judgment  recovered  in 
the  West  Indies  upon  a  bond,  there  is  no  authority,  establishing, 
that  an  action  can  be  brought  here  upon  the  bond,  as  an  original 
debt,  without  referring  to  that  judgment.  The  case  in  Douglas  (2) 
is  not  an  authority  for  that.  The  Courts  of  this  country  will  take 
notice  of  the  judgment  of  another  Court :  as  they  will  of 
proceedings  in  a  foreign  *  country  in  the  nature  of  a  Com-  '  [*  356] 
mission  of  Bankruptcy.  The  consequence  would  follow, 
that  if  in  the  West  Indies  damages  were  recovered  in  an  action  for 
an  assault  or  a  libel,  another  action  might  be  brought  here  for  the 
same  cause ;  and  that  judgment  conld  not  be  pleaded. 

The  Lord  Chancellor  [Eldon]. — When  I  directed  inquiries  in 
this  case,  I  had  a  strong  and  decided  opinion,  that  the  testator  in- 
tended to  give  all  the  debts,  that  should  be  due  from  these  persons; 
but,  that  he  had  used  words,  that  would  not  authorize  the  Court  to 
give  that  judicial  construction ;  but  would  compel  me,  whatever  the 
intention  was,  to  confine  the  bequest  to  property,  actually  due  upon 
mortgage,  bond,  or  open  account.  I  am  still  of  that  opinion  so 
strongly,  that,  unless  I  had  the  authority  of  the  testator  himself  from 
the  Will  against  that,  it  would  be  very  difficult  to  persuade  me  to 
enlarge  it.  But  upon  the  subsequent  clause,  with  reference  to  the 
debt  in  the  tenth  clause,  the  testator  himself  has  said,  that  when  he 
gives  debts,  whether  due  by  mortgage,  bond,  or  open  account, 
speaking  of  debts  due  by  estates,  he  means  all  the  debts  those  per- 
sons whom  he  names,  shall  owe  him  at  the  period,  to  which  he  re- 

(1)  Dougl.  1. 
I  (2)  fVaOctr  v.  Witter,  Dougl.  1. 

vol.  xf.  16 
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fers:  in  that  clause  1794  and  1796 ;  and  in  the  other  at  his  death. 
That  is  the  safest  construction ;  for  though  at  the  date  of  his  Will 
considerable  sums  were  due  to  him  from  those  persons  and  their  es- 
tates, he  has  framed  his  Will  so  that  he  does  not  dispose  of  those, 
which  were  due  to  him  at  that  time ;  but,  if  due  al  his  death,  they 
would  have  passed ;  and,  if  those  debts  had  been  paid  off,  and  an 
interval  of  ten  years  had  elapsed,  from  the  period  of  their  discharge, 
and  new  debts  had  been  contracted,  those  new  debts,  though  proba- 
bly he  did  not  intend  it,  would  clearly  have  passed  by  the 
[*  357]  *  Will,  if  due  upon  mortgage,  bond,  or  open  account.  An 
inquiry  into  the  actual  nature  of  the  debt  at  the  date  of 
his  Will  is  not  very  conclusive ;  when  the  effect  might  be  to  pass, 
not  any  of  those,  but  future,  debts. 

But  it  strikes  me  thus :  Any  construction  which  the  testator  has  put 
upon  his  own  words  in  the  tenth,  is  the  construction  I  am  authorized, 
at  least,  if  not  required,  to  put  upon  the  same  words  in  the  eleventh 
article.  One  important  question  has  been  mentioned :  whether,  if 
a  bond  has  been  given  with  judgment  in  Jamaica,  the  party  might 
afterwards  sue  upon  the  same  bond  here  ?  But  the  true  question 
here  is,  not  whether  a  judgment  puts  an  end  legally  to  the  bond- 
debt  ;  but,  whether  the  testator  meant  that  debt,  secured  by  bond, 
though  a  judgment  was  afterwards  given  for  it.  By  reference  to  the 
tenth  article  of  the  Will  I  have  his  own  authority,  that  he  did  mean 
that.  By  these  words  he  meant  debts,  whether  settled  and  ascer- 
tained by  security,  or  not.  By  the  subsequent  clause,  making  the 
alteration  of  the  time  as  to  the  debt,  bequeathed  by  the  tenth  clause, 
from  the  year  1794  to  1796,  he  tells  you  what  be  meant  by  those 
words ;  viz.  all  debts  whatsoever,  that  should  be  due  in  1796  from 
the  owner  of  Bellfield  estate :  not  there  qualifying  it  either  by  the 
words  '^  upon  the  estate  "  or  thus,  "  by  mortgage,  bond,  or  open  ac- 
count ; "  and  then  I  am  authorized,  if  not  required,  to  say,  he  meant 
the  same  thing  in  the  eleventh  clause  by  the  same  words,  that  he 
bad  used  in  the  tenth. 

Upon  the  whole,  therefore,  the  meaning  of  this  testator  was  to  give 
all  the  debts  these  persons  respectively  should  owe  him  at  the  pe- 
riod, to  which  he  alludes  with  reference  to  these  debts.  My  former 
opinion  therefore  was  wrong :  and  this  decree  is  right  in  that  res- 
pect.   

Fob  a  Bumniary  of  some  of  the  leading  rales  to  be  observed  in  expounding  tes- 
tamentary instrumentB,  see,  ante,  note  4  to  Blake  v.  Bunbun/^  1  Y.  194.  And 
that  it  is  a  sound  gefieral  rule,  when  the  same  words  occur  in  different  passages 
of  the  saroe  will,  to  give  them  the  same  meaning  throughout,  see  note  2  to  Turner 
V.  Moore,  6  V.  557. 
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BEAUMONT  v.  BOULTBEE. 

[1805,  August  8, 12.— See  ante,  Voim  V.  485;  VII.  599.] 

Claims  by  the  agent  for  expenses  on  account  of  the  principal,  which  from  the 
conduct  of  the  agent,  undertaking  the  business  without  authority  or  agreement, 
could  not  be  ascertained,  disallowed  (a). 

Interest  not  carried  farther  than  the  time  the  Bill  wajs  filed  on  the  ground  of  acqui- 
escence (by 

This  cause  (I)  came  on  upon  Exceptions,  taken  to  the  Master's 
Report  by  the  Defendant ;  objecting,  that  the  Master  had  not  made 
Kim  sufficient  allowance  for  the  agents'  wages,  in  proportion  to  the 
increase  of  the  coal  got,  beyond  the  stipulated  quantity,  fcM-  the  ben- 
efit the  Plaintiff  derived  from  the  use  of  the  fire-engine,  and  in  other 
respects.     The  cause  also  came  on  for  farther  directions. 

Mr.  Hart,  for  the  Defendant  insisted,  upon  the  acquiescence  of 
the  Plaintiff,  that  interest  could  not  be  carried  back  farther  than 
the  time  when  the  Bill  was  filed. 

The  Lord  Chancellor  [Eldon]. — As  I  understand  this  case  upon 
the  exceptions  it  is  put  thus ;  that  these  expenses  Boultbee  would 
have  been  at,  whether  he  worked  the  extra  cool,  or  not.  The  great 
difficulty  is,  that  where  there  is  a  charge  for  actual  work  and  labor,  you 
may  calculate  exactly,  that,  if  it  costs  so  much  to  raise  20,000  loads^ 
it  will  cost  so  much  to  raise  30,000 :  but  with  regard  to  allowances 
for  agents'  wages  there  is  no  rate  of  proportion  ;  for  you  may  get  an 
agent  for  30,000  loads  for  very  little  more  than  for  20,000  loads. 
So,  as  to  the  fire-engine.  If  you  could  bring  a  distinct  case,  that, 
before  the  new  colliery  was  entered  upon,  you  paid  an  agent  10/. 
a  year,  and,  after  the  new  colliery  was  begun,  he  insisted  on  having 
\2L  a  year,  that  I  understand ;  but  what  rate  is  there  to 
go  by  here  ?  The  fire-engine  is  *  merely  to  draw  off  the  [♦  359] 
water.  That  has  nothing  to  do  with  raising  the  coals.  He 
must  have  had  some  people  attending  the  engine  all  day  long.  The 
difficulty  is  to  get  at  any  ratio :  and  where  that  difficulty  occurs, 
who  is  to  suffer :  the  man,  who  enters  upon  the  concern  without 
making  his  agreement  before-hand ;  or  the  other  party,  upon  whom 
he  enters  ?  The  inference  is  fair,  that  if  30,000  loads  have  employed 
thirty  men  in  a  year,  one  third  of  that  quantity  will  employ  a  third 

(a)  If  a  person  having  charge  of  the  property  of  another,  so  confounds  it  with 
his  own  that  it  cannot  be  distini^uiahed,  he  must  bear  all  the  inconvenience  of  the 
confusion ;  if  he  cannot  distinguish  and  separate  his  own,  he  will  lose  it ;  and  if 
damages  are  ffiven  to  the  plaintiff,  the  utmost  value  of  the  article  will  be  taken. 
Hart  V.  Ten  Eyck  if  Others,  2  John.  Ch.  Rep.  62. 

Agents  are  bound  to  keep  accurate  accounts,  and  to  render  the  same  at  all  rea- 
sonable times  to  their  principals.  Clark  v.  ^ooc^,  17  Mass.  Rep.  145;  LomgUy 
V.  Slurievant,  7  Pick.  Rep.  214 ;  Story's  Com.  on  Agency,  §  332. 

[b)  An  agent  who  unreasonably  neglects  to  Inform  his  principal  of  the  receipt 
of  money,  although  acting  in  good  faidi,  may  be  charged  with  interest  Dodge  v. 
Ptarkifu,  9  Pick.  368 ;  1  Livermore  on  Agency,  450. 

(1)  Reported  ante,  voL  v.  485 ;  vii  589. 
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of  that  number ;  but  the  additional  expense  of  agents'  wages,  work- 
ing the  fire-engine,  &c.  cannot  be  paid  for  by  reference  to  the  ex- 
cess beyond  the  stipulated  quantity ;  for  in  many  cases  the  excess 
can  be  got  just  as  cheap  as  the  stipulated  quantity.  It  is  upon  the 
Defendant  to  show  what  the  Master  could  reasonably  have  done. 
The  principle  is  iair  enough,  that,  if  a  man  chooses  to  work  my 
coals  in  the  dark  without  letting  me  know,  he  ought  to  make  a  pretty 
clear  case  to  entitle  him  to  payment. 

I  can  make  nothing  of  the  first  Exception.  The  second  goes 
upon  this ;  that  the  Plaintiff  has  had  the  use  of  the  fire-engine  in  a 
certain  proportion.  I  suppose,  the  answer  is,  that  Boultbee  was 
under  covenant  to  have  a  good  fire-engine  all  the  time ;  and  it  was 
to  be  left  at  the  end  of  the  term ;  and  that  the  engine,  that  did  for 
the  stipulated  quantity,  would  do  for  the  excess.  It  comes  all  to  the 
same  thing.  I  can  easily  conceive,  and  perhaps  the  truth  may  be, 
that  the  Defendant  may  not  have  allowance  enough :  but  where  a 
man  chooses  to  embark  in  a  concern  of  mine,  without  my  leave,  if 
he  does  not  come  ofi*  quite  so  well,  as  if  he  had  made  a  previous 
contract,  he  must  take  the  consequences. 

Upon  the  farther  directions,  as  to  the  interest  from  the  time  of 
the  Bill  filed  there  is  no  doubt.  The  only  question  is  as  to  that  pe- 
riod, which  is  called  the  period  of  acquiescence.  I  will 
[*  360]  read  the  *  reports  of  the  case,  before  I  decide  it ;  but,  if 
this  case  had  been  originally  before  me,  I  should  have 
made  a  much  stronger  decree  than  Lord  Rosslyn  made. 

Aug.  nth.  The  Lord  Chancellor  [Eldon]. — ^The  only  ques- 
tion remaining,  that  of  interest,  is  of  considerable  importance.  I 
have  looked  through  the  reports  both  of  Lord  Rosslyn's  judgment 
,  and  mine,  upon  all  the  circumstances  of  this  case ;  and  under  all  the 
circumstances  my  opinion  is,  that  this  is  not  a  case  in  which  interest 
ought  to  be  given  before  the  time  of  filing  the  bill.  The  ground, 
upon  which  that  opinion  is  formed,  is  this.  Old  Sir  George  Beau- 
mont died  in  1762.  The  present  Sir  George  Beaumont  was  then 
six  years  of  age.  The  matter  went  on  through  his  infancy  ;  and  he 
afterwards  went  abroad.  He  returned  in  1784 ;  at  which  time  con- 
sequently he  was  twenty-eight  years  old.  From  1784  to  1790  old 
Boultbee  lived.  There  was  a  great  deal  of  communication  between 
them  upon  this :  but  no  bill  was  filed  in  his  life ;  and  he  died  cer- 
tainly under  the  persuasion,  that  no  demand  was  to  be  made  upon 
him.  The  present  Defendant  had  the  misfortune  under  these  cir- 
cumstances to  be  his  residuary  legatee ;  and  after  the  death  of  his 
father  no  Bill  was  filed  against  him  till  1798 ;  and  upon  looking  both 
at  Lord  Rosslyn's  judgment  and  mine,  as  they  appear  in  the  reports 
of  this  case  (1),  though  we  were  of  opinion  there  was  enough  to 
authorize  the  decree,  I  see,  we  were  both  obliged  to  struggle  through 

(1)  Anie^  vol.  v.  485;  vii.  599.  See  Lord  Hardwieke  v.  Femon,  iv.  411,  and 
the  note,  418. 
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the  circumstances  of  difficulty,  which  all  tliis  length  of  time  had 
thrown  in  the  way.  It  is  enough  under  such  circumstances,  if  he 
pays  this  money,  for  which  he  is  made  accountable  by  the 
decree,  with  interest  from  the  time  of  the  *  bill  filed ;  and,  [*  361] 
I  think,  he  must  pay  the  costs  of  the  suit  The  interest  is 
to  be  paid  upon  all  the  sums  found  to  have  been  due  from  the  De- 
fendant at  the  filing  of  the  bill.  The  Defendant  may  have  suffered 
from  the  length  of  time  :  but  if  this  bill  had  been  filed  in  the  life  of 
old  Boultbee,  or,  if  the  cause  had  been  heard  for  the  first  time  be- 
fore me,  he  would  have  certainly  suffered  a  great  deal  more.  One 
of  the  circumstances,  upon  which  I  think  I  ought  not  to  give  inter* 
est  prior  to  the  filing  of  the  bill,  is,  that  long  before  the  bill  filed  all 
the  parties  knew  very  well,  what  was  the  excess  of  getting. 


See,  oftie,  the  notes  to  S.C.  5  Vea.  485. 


WEBB  V.  LORD   SHAFTESBURY. 

[1805,  JuLT  30 ;  August  15.] 

AzfiruiTT,  secured  upon  bond,  payable  quarterly,  and  by  Will  charged  on  real 
estate  in  aid  of  the  personal  estate,  ordered  to  be  paid  out  of  a  fund  in  Court 
half-yearly,  at  Midsummer  and  Christmas. 

The  annuitant  having  died  between  Lady-day  and  Midsummer,  her  rejnresentative 
obtained  an  order  for  payment  of  the  quarter  to  Lady-day  (a). 

Mr.  Thomson,  for  the  husband  and  administrator  of  Susannah 
Leader,  entitled  for  her  life  to  an  annuity  of  400/.,  secured  by  the 
bond  of  the  testator  Sir  John  Webb,  nioved  that  the  sum  of  100/. 
may  be  paid  to  him  out  of  300/.  19^.  8(/.,  cash  in  the  name  of  the 
Accountant  General  on  account  of  the  testator's  personal  estate,  for 
a  quarter's  annuity,  due  to  Susannah  Leader,  on  the  25th  day  of 
March,  1805. 

The  bond  expressed,  that  the  annuity  was  to  be  paid  quarterly, 
on  the  four  usual  quarter  days.  The  testator  by  his  Will  devised 
his  real  estates  in  the  county  of  Lincoln,  upon  trust  to  raise  such 
sums  of  money  for  the  payment  of  debts,  legacies,  and  annuities,  as 
his  personal  estate  should  fall  short  of  paying.  By  an  Order,  made 
on  farther  directions,  it  was  ordered,  that  the  annuitants  should 
be  paid  half-yearly  at  Midsummer  and  Christmas ;  under 
which  Order  the  annuity  was  paid  by  the  *  Accountant-  [•362] 
General  from  Christmas  1803  to  Christmas  1804.  Mrs. 
Leader  died  between  Lady-day  and  Midsummer  1805. 

(a)  Where  payment  of  an  annuity  is  secured  by  a  bond,  the  death  of  the  annu- 
itant before  the  day  of  payment  defeats  the  annuity.  Manning  v.  Randolph^ 
1  South.  144. 

As  to  apportionment  of  annuities,  see  Waring  v.  PureeU^  1  Hill,  Ch.  199. 
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The  Lord  Chancellor,  [Eldon,]  after  some  consideration  made 
the  Order  (1).  

Se£»  anU^  the  notes  to  &  C.  4  V.  66. 


PURCELL  V.  M'NAMARA. 

[1805,  August  10, 12, 15.] 

The  practice  settled,  that  there  should  he  an  Order  for  the  Master  to  proceed  de 

die  in  diem. 
Such  Order  not  imperative  on  the  Master,  but  subject  to  bis  discretion. 

Mr.  Romillt  and  Mr.  Hart  for  the  plaintiff,  moved,  that  the  Mas- 
ter may  be  at  liberty  to  proceed  de  die  in  diem  upon  the  references 
in  this  cause. 

Mr.  FonblanquCf  Mr,  Thamsony  and  Sir  Thomas  Turtotiy  opposed 
the  Motion. 

The  Lord  Chancellor  [Eldon]. — I  observe  Lord  Alvanley  has 
expressed  an  opinion  (2),  and  in  very  strong  terms,  that  the  Master 
is  not  only  at  liberty  to  proceed  de  die  in  diem,  but,  that  it  is  his  duty 
to  do  so,  when  the  case  requires  it ;  yet,  in  that  instance  he  made 
the  Order.  I  took  the  practice  to  be  the  other  way ;  and  am  certain, 
^  Lord  Thurlow  thought,  the  Master  could  not  proceed  without  an 
Order.  Lord  Alvanley's  rule  is  the  best ;  for  the  Master  must  from 
what  he  sees  be  much  the  best  judge  of  the  propriety  of  it. 

[*363]     *The  Lord  Chancellor  [Eldon]. — My  opinion  is,  that 
the  Master  ought  in  this  cause  to  be  at  liberty  to  proceed 
de  die  in  diem. 

Aug  15th.  As  to  the  general  point,  after  what  Lord  Alvanley 
has  said  in  those  strong  terms  I  think  it  is  right  to  say,  that,  if  my 
opinion  was  the  same  as  Lord  Alvanley's,  I  would  not  make  any 
order  upon  this  occasion :  but  recollecting  the  constant  practice,  it 
is  impossible  to  say,  so  many  orders  do  not  afford  decisive  evi- 
dence, that  the  Master  shall  have  the  liberty  given  to  him.  But  the 
Master  is  not  to  conceive  the  order  to  be  imperative  upon  him.  He 
has  complete  discretion  to  avail  himself  of  it,  or  not ;  as  the  circum- 
stances passing  before  him,  call  upon  him  in  the  exercise  of  a  sound 
discretion. 

The  Order  was  made  accordingly. 

See,  anU,  the  notes  to  S.  C.  8  V.  324. 

1)  Annuities  not  apportionahle :  Rashleigh  v.  Master,  3  Bro.  C.  C.  99 ;  1  Swanst. 

(2)  StwrAf  V.  Linghamf  ante,  vol.  v.  423. 
VOL   XI.  16* 
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SYKES  V.  HASTINGS. 

[1805,  August  17.] 
Trustee  not  to  be  Receiver ;  unless  a  special  case,  and  without  emolument  (a). 

A  Motion  was  made  by  the  PlaintifTs,  that  the  Master  may  be 

at  liberty  to  appoint Sykes  to  be  the  Receiver ;  to  which  an 

objection  was  taken,  that  he  was  the  devisee  in  trust  to  sell,  and 
distribute  the  money. 

Mr.  JohnsoUy  in  support  of  the  Motion,  cited  Matt  v.  Bxixton,  and 
Hihbert  v.  Jenkins  (1)  ;  in  the  latter  of  which  cases,  the  Lord  Chan- 
cellor gave  liberty  to  a  trustee  to  propose  himself  to  be  Receiver. 
The  character  of  devisee  in  trust  therefore  is  no  objection  to  the  ap- 
pointment of  Receiver. 

*  Mr.  Hart  J  for  the  Defendants,  opposed  the  appoint-     [*  364] 

ment ;  citing v.  Jolland  (2) ;  in  which  case  the  Lord 

Chancellor,   [Eldon],   approved  the  principle  of  the  case  before 
Lord  Rosslyn  (3). 

The  Lord  Chancellob,  [Eldon]. — In  Hibbert  v.  Jenkins  I  con- 
tinued  Swan  as  the  Receiver  on  the  ground,  that  it  was  for  the  ben- 
efit of  the  estate ;  considering  all  his  knowledge  upon  the  subject ; 
and  it  was  expressly  without  emolument.  I  do  not  say,  there  is  any 
general,  rule,  that  will  not  bend  to  circumstances ;  but  the  general 
principle  is,  that  the  person,  who  accepts  the  office  of  trustee,  en- 
gages to  do  the  whole  duty  of  a  receiver  without  emolument.  That 
is  useful ;  as  the  Court,  appointing  .a  receiver,  Idoks  to  the  trustee  to 
examine  with  an  adverse  eye,  to  see,  that  the  receiver  does  his  duty. 
The  consequence  is,  the  case  of  appointing  a  trustee  to  be  re- 
eiver,  is  extremely  rare ;  and  only  where  he  will  act  without  emol- 
ument. There  is  no  instance  of  such  an  appointment  with  emolu- 
ment ;  unless  no  one  else  can  be  procured,  who  will  act  with  the 
same  benefit  to  the  estate ;  where  there  is  a  necessity ;  from  the 
circumstance,  that  by  any  one  else  the  estate  will  not  be  so  well 
managed.  The  principle  of  the  court  is,  that  the  trustee  shall  not 
be  the  receiver ;  if  any  other  can  be  procured. 

As  to  the  appointment  of  receivers,  and  the  persons  eligible  to  the  office,  see 
note  2  to  Thomas  v.  Dawkin,  I  V.  452. 

(a)  Upon  proceedings  against  a  bank,  under  the  statute,  for  insolvency,  an 
officer  of  the  corporation  is  not  a  proper  person  to  be  appointed  the  receiver.  Jlu 
^Uomey  General  v.  Bank  of  Columbia^  1  Paige,  Ch.  Ren.  511. 

As  a  general  rule,  a  receiver  appointed  in  a  cause  should  not  employ  the  solicitor 
of  either  of  the  parties  in  the  suit  to  assist  him  in  the  discharge  of  his  duties  as 
receiver.    R^man  v.  Parkins^  5  Paige,  Ch.  Rep.  543. 

A  receiver,  or  other  trustee,  is  not  authorised  to  act  himself  as  counsel  in  the 
business  of  his  trust,  so  as  to  entitle  himself  to  extra  counsel  fees  for  professional 
services.  In  Mailer  of  Bank  of  Niagara^  6  Paige,  Ch.  Rep.  213.  See,  also,  hi  re 
Beeeivers  of  Globe  Ins.  Co,  6  Paige,  Ch.  Rep.  102. 

(1)  In  Chancery,  February,  1805. 

(2)  Ante,  vol.  viiL  72. 

(3)  Anon,  on/e,  vol.  iii.  515 ;  see  the  note,  516. 
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THE  ATTORNEY  GENERAL  v.  JACKSON. 
[1805,  JuLT  30, 31.] 

General  objection  by  the  Answer  to  an  Information,  that  all  the  terre-tenants  of 
the  premises,  charged  with  the  Charity,  are  not  parties,  without  any  particular 
description.  The  Q)urt  will  direct  inquiries,  wha|  other  lands  are  charged,  &c. ; 
previously  deciding  the  validity  of  the  charge  against  the  Defendants,  before 
the  Court. 

Upon  a  Bill  for  equitable  relief  as  to  a  rent-charge  all  the  penons,  whose  estates 
are  liable,  must  be  parties.  The  rule  dispensed  with  under  circumstances, 
making  it  impracticable  or  highly  inconvenient,  [p.  367.] 

Distinction  as  to  Charities.  Kelief  given  to  a  greater  extent  than  to  indi- 
viduals (a),  [p.  367.] 

Upon  an  objection  for  want  of  parties  not  necessary  to  point  them  out  by  name ; 
if  described  so  as  to  enable  the  Plaintiff  to  make  them  parties,  [p.  369.1 

Extraordinary  relief  against  want  of  form  and  mistakes  of  pleading  in  tavor  of 
Charities,  [p.  372.] 

The  object  of  this  information  was  to  establish  the  right,  of  the 
Charity  to  a  small  annual  payment,  charged  upon  premises  in  Lon- 
don. The  answer  raised  an  objection,  that  all  the  owners  of  the 
premises,  which  were  referred  to  generally,  as  houses  in  London, 
without  any  particular  description,  were  not  parties. 

The  Attorney  General  [Hon.  Spencer  Perceval]  and  Mr.  Heald^ 
in  support  of  the  Information,  insisted,  that  it  is  not  necessary  in  the 
case  of  a  charity  to  bring  all  the  terre-tenants  before  the  Court  in  a 
suit  for  the  establishment  of  the  Charity  ;  citing.  The  Attorney  Gen- 
eral V.  Shelly  (1),  and  The  Attorney  General  v.  Wyburgh  (2). 

Mr.  Romilly  and  Mr.  Whishaw,  for  the  Defendants. — ^This  is  con- 
trary to  the  established  practice  of  the  Court  in  all  other  cases  ;  and 
to  principle.  A  case,  much  more  ancient  than  those,  that  have  been 
referred  to,  the  case  of  East  Grimtead  (3),  the  last  point,  is  in  di- 
rect opposition  to  them  ;  and  that  case  is  constantly  referred  to  ;  as 
containing  the  law  upon  this  subject : 

"  That  if  a  rent-charge  be  granted  to  a  charitable  use  out  of 
lands  in  several  counties,  the  Commissioners  are  to  charge  this  rent 
by  their  decree  upon  all  the  lands  in  every  county,  according  to  an 
equal  distribution,  having  regard  to  the  yearly  value  of  all  the  lands 
chargeable  with  the  rent ;  and  cannot  by  their  decree  charge  one  or 
two  manors  with  all  the  rent,  and  discHarge  the  residue  in  other 

(a)  A  gift  to  a  charity  is  not  construed  according  to  the  rules  established  with 
respect  to  individuals.  Jeremy  on  £qui.  Juris.  Am.  edit  242 .  MUU  v.  Farmer^ 
1  Merivale,  54. 

In  the  case  of  an  individual,  if  an  estate  is  devised  to  such  person,  as  the  exec- 
utor shall  name,  and  no  executor  is  appointed ;  or,  if  one  being  appointed,  he  dies 
in  the  testator's  lifetime,  and  no  other  is  appointed  in  his  place ;  Uie  bequest  be- 
comes a  mere  nullity.  Yet  such  a  bequest,  if  expressed  to  be  for  a  charity,  would 
be  good ;  and  the  Court  of  Chancery  would  execute.  2  Story's  £quL  Juris.  §  1166. 

(I)  1  Salk.  163. 

(2   1  P.  Will.  599. 

(3)  Duke's  Charitable  Uses,  64. 
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counties   or    places ;  for  that  their  decree  will  then   be   contrary 
to  the  Will  of  the  founders  or  donors." 

The  Attorney  General  v.  Shelly  is  not  to  be  found  in  the  Regis- 
ter's Book ;  and,  as  the  other  case  is  there  (1)  stated,  it  appears 
clear,  that  the  point,  reported  in  Peere  Williams,  was  not  decided  : 
and  did  not  arise.  From  the  pleadings,  which  are  very  particularly 
stated,  it  appears,  that  an  appropriation  of  the  lands  in  Enfield  had 
been  made  by  the  Court  of  Wards  to  the  purposes  of  the  Charity  ; 
and  the  Court  proceeded  entirely  upon  that  appropriation  and  the 
decisiito  of  the  Court  of  Wards.  This  point  does  not  appear  to 
have  been  raised  by  any  of  the  Defendants.  The  decree  directs  in- 
quiries, what  other  lands  are  liable  to  the  rent-charge  ;  in  whose  pos- 
session such  lands  are ;  and,  what  is  their  value.  There  is  no  anal- 
ogy between  a  plea  in  abatement  and  an  objection  for  want  of  par- 
ties. Lord  Redesdale  (2)  says,  <'  a  demurrer  for  want  of  parties 
must  show,  who  are  the  proper  parties ;  not  indeed  by  name,  for 
that  might  be  impossible  ;  but  in  such  a  manner  as  to  point  out  to 
the  Plaintiff  the  objection  to  his  bill,  and  enable  him  to  amend  by 
adding  the  proper  parties."  It  is  not  necessary  to  show  the  identi- 
cal person  ;  but  merely  to  show  the  nature  of  the  interest :  so  as  to 
put  the  Plaintiff  upon  proper  inquiries,  for  the  purpose  of  amending 
his  bill.  The  silence  of  the  Books  of  Practice  is  evidence,  that  a 
Charity  has  no  such  privilege  as  is  insisted  on.  Even  an  infant, 
enforcing  a  rent-charge^  must  make  parties  all  the  persons,  out  of 
whose  lands  it  issues. 

The  Lord  Chancellob  [Eldon]. — The  question  is,  Whether  the 
Court  can  proceed  in  the  present  state  of  the  record  a^ 
to  parties.  The  Information  *  is  filed  on  behalf  of  this  [*  367] 
parish  to  have  the  benefit  of  this  charge,  created  by  an 
instrument,  made  a  great  many  years  ago,  for  a  very  small  annual 
payment :  but  I  am  not  at  liberty  to  consider  the  case  otherwise 
than  if  the  subject  was  a  payment  of  much  greater  annual  value. 
The  answer,  raising  the  objection  as  to  parties,  goes  the  length  of 
pointing  out,  that  there  were  houses  once  liable  ;  that  there  still  may 
be  such  houses,  and  therefore  owners  of  them.  The  form  of  the 
pleadings  therefore  brings  within  the  knowledge  of  the  relators  the 
possibility,  that  there  may  be  other  parties,  capable  of  being  put 
upon  the  record.  It  is  true,  upon  a  bill  for  equitable  relief  as  to  a 
rent-charge,  with  some  few  exceptions,  all  the  persons,  whose  estates 
are  liable,  must  be  brought  before  the  Court ;  that  complete  justice 
may  be  done  ;  and  the  question  tried  in  the  presence  of  all,  who  are 
interested  ;  also  with  reference  to  contribution  among  them  :  I  say, 
with  a  few  exceptions  ;  for  some  cases  are  to  be  found,  under  cir- 
cumstances, making  the  rule  impracticable,  or  inconvenient,  in  a  de- 
gree almost  arising  to  that ;  and  those  circumstances  have  induced 
the  Court  to  dispense  with  that  rule. 

(1)  Register's  Book,  1719. 
(3)  Mitf.  146. 
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It  has  been  urged  for  the  Defendants,  and  200  years  ago  would 
have  been  urged  with  great  effect,  that  no  distinction  ought  to  be 
made  in  the  proceedings  between  a  charity  and  an  individual.  But 
at  this  time  it  is  much  too  late,  with  reference  to  a  great  many  doc- 
trines, to  insist  upon  that ;  for  the  Court  does  hold  out  relief  to 
Charities  under  circumstances,  in  which  it  would  not  give  relief 
against  Defendants  in  ordinary  cases  (1).  I  recollected  passages  in 
the  books,  as  dicta,  laying  down  the  proposition,  that  an  information 
may  be  filed  on  behalf  of  a  Charity  for  a  rent-charge,  against  one 
estate,  where  several  estates  were  charged ;  and  this  Court  paid  so 
much  attention  to  Charity,  that  it  would  leave  all  the  indi- 
[*  368]  viduals  *  to  settle  among  themselves,  under  all  the  difficul- 
ties, that  might  occur  in  this  case  ;  the  relief  being  given 
against  one,  instead  of  bringing  all  to  agitate  the  question,  as  be- 
tween all  and  the  Charity. 

One  passage  from  Duke's  Charitable  Uses  (2),  that  has  been  relied 
on  against  the  two  cases  cited  by  the  Attorney  General,  is  in  a  sense 
to  be  reconciled  with  them.  Probably  the  meaning  was  only,  that, 
when  the  Commissioners  are  inquiring,  and  find  a  rent-charge  actu- 
ally given,  they  cannot  by  arrangement  say,  it  shall  be  paid  out  of  a 
particular  estate,  and  discharge  other  estates,  which  are  charged ; 
but  must  establish  the  Charity,  as  it  was  established  by  the  founder. 
But  the  question  is,  if  a  suit  is  instituted  against  any  lands  in  equity, 
admitting,  that  all  are  charged,  whether  the  Charity  can  call  upon 
one  party  to  pay  ;  not  contending,  that  the  others  are  discharged ; 
but  insisting,  that  the  rule  of  pleading  is,  that  the  Chanty  may  bring 
any  one  of  the  estates  before  the  Court ;  leaving  the  owner  of  that 
estate,  as  he  can,  to  sue  the  others  for  contribution. 

With  respect  to  the  passage  in  Salkeld  (3)  it  has  been  observed, 
that  nothing  is  to  be  found  in  the  Register's  Book  as  to  the  case,  in 
which  it  occurs.  But  the  proposition  is  laid  down  in  the  broadest 
manner,  that  in  the  case  of  a  Charity  it  is  not  necessary  that  all  the 
terre-tenants  should  be  brought  before  the  Court :  but  this  is  added  ; 
and  the  expression  is  very  singular ;  that,  <^  terre-tenants  may,  if  they 
seek  a  contribution,  undertake  to  make  them  parties  to  the  informa- 
tion ;  or  help  themselves  by  such  course  as  they  think  fit." 
[*  369]  *  The  principle,  here  asserted,  is,  that  prima  facie  a 
Charity  may  sue  without  making  them  all  parties.  But  I 
cannot  understand  the  concluding  passage,  unless  in  this  sense: 
which  is  conformable  to  the  case  of  7%e  Attorney  General  v.  Wy^ 
burgh  (4)  ;  that,  if  the  Defendants  insist,  that  there  shall  be  other 
parties,  and  can  point  out,  who  they  are,  in  that  sense  undertaking 
to  enable  the  relators  to  make  them  parties,  then  they  may  be  made 
parties  :  or,  if,  neither  of  them  in  all  probability  knowing  the  other 
property,  that  is  chargeable,  neither  can  point  out  the  persons,  who 

(1)  ^nU,  The  Attorney  General  v.  Whiteky,  241,  247,  and  the  note,  poit,  371, 2. 

(2)  Duke's  Charitable  Uses,  65.    The  7th  point 


(3)  The  MomofGeneral  v.  Shdly,  1  Salk.  163. 


P.  Will.  599. 
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in  respect  of  that  property  ought  to  be  parties,  there  can  be  no  spe- 
cies of  undertaking. by  the  terre-tenants  with  a  view  to  make  them 
parties,  unless  they  have  a  right  to  pray  the  assistance  of  the  Court 
to  make  that  inquiry ;  that  all  may  be  made  parties,  before  payment 
is  compelled.  I  express  it  so ;  for  The  Attorney  General  v.  Wy* 
burgh  strongly  countenances  some  supposition,  that  such  may  be  the 
doctrine  of  the  Court.  In  that  case  according  to  the  note,  that  has 
been  produced  from  the  Register's  Book,  it  not  only  appeared  by 
the  information,  that  the  Chigwell  lands  were  charged ;  but  one  of 
the  Defendants  insisted  by  his  answer  upon  contribution  by  the 
whole;  and  no  person  was  before  the  Court,  who  had  lands  in 
Chigwell.  So  far  the  report  is  correct ;  for  by  the  Register's  Book 
that  objection  appears  upon  the  pleadings.  Upon  what  is  said  by 
the  Lord  Chancellor  upon  a  plea  in  abatement  it  has  been  justly 
observed,  that  according  to  the  rules  of  pleading,  as  Lord  Redesdale 
states  (1),  it  is  not  necessary  to  point  out  the  parties  by  name :  it  is 
enough,  if  the  objection  points  out,  who  the  individuals  arc,  by  some 
description,  enabling  the  Plaintiff  to  make  them  parties ;  and  accord- 
ing to' the  modern  course  of  pleading  that  declaration  by 
Lord  Macclesfield,  which  is  capable  of  that  *  interpretation,  [*  370] 
ought  to  be  so  understood ;  that  his  Lordship's  intention 
was  not  to  say,  that,  the  parties  must  be  shown  by  name :  but  he 
made  the  observation  in  a  case,  in  which  he  felt,  that  lands  in  Chig- 
well had  been  originally  charged  ;  but,  what  they  were,  and  there- 
fore, who  were  the  owners,  could  not  be  pointed  out  by  an  answer, 
insisting  only,  that  the  Chigwell  lands  ought  to  contribute;  not 
describing  them ;  or  pointing  the  attention  of  the  relators  to  the 
owners. 

That  point  applies  very  much  to  this  case ;  in  which  the  objection, 
referring  generally  to  houses  in  London,  not  particularly  describing 
them,  the  site  of  which  may  now  perhaps  be  part  of  the  King's 
highway,  does  not  sufficiently  point  the  attention  of  the  relators  to 
the  individuals  to  be  brought  before  the  Court.  It  appears  however 
from  the  record,  that  unless  the  passage  in  Salkeld  is  construed,  as 
I  have  construed  it.  The  Attorney  General  v.  Wyburgh  is  hardly 
an  authority  in  support  of  that  case ;  and  what  Lord  Macclesfield  is 
represented  to  have  said  in  the  judgment  he  actually  gave  does  not 
go  farther  than  that,  though  a  general  objection  for  want  of  parties 
is  stated,  yet,  if  it  is  left  uncertain,  what  are  the  lands  and  houses, 
chargeable  together  with  those,  which  are  the  object  of  the  informa- 
tion, though  they  may  have  been  purchased  without  notice,  lost,  or 
are  incapable  of  being  distinguished,  the  Court  will  go  on  ;  but  will 
endeavor  to  aid  the  other  persons,  who  are  brought  before  the  Court ; 
not  d'lsmi^ing  the  information ;  but  by  inquiries,  if  any  fair  hopes 
can  be  entertained,  endeavoring  to  bring  ultimately  before  the  Court 
those  other  lands  or  houses ;  if  it  can  be  ascertained,  that  they  are 
not  lost,  or  are  capable  of  being  distinguished. 

(1)  Mitf.  146. 
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By  the  note,  produced  from  the  Register's  Book,  it  appears, 
that  lands  both  at  Enfield  and  Chigwell,  in  different  counties, 
were  originally  charged;  that  the  estate  had  descended  finally 
upon  an  infant ;  who  was  in  ward ;  and  in  the  arrangement  of 
his  afiairs  the  sum  of  346/.  was  fixed  by  the  Court  of  Wards  upon 
the  Enfield  estate.  But  I  cannot  conceive,  how  that  appropriation 
by  the  Court  of  Wards  can  affect  the  Charity ;  or  necessarily,  if  the 
property  went  into  different  hands  afterwards  throw  the  whole 
charge  upon  the  Enfield  lands  ;  and  entirely  discharge  the  Chigwdl 
lands.  I  can  conceive  this;  that  after  that  appropriation  there 
might  be  purchases  under  the  Court  of  Wards,  and  there  might  be 
circumstances  in  the  transaction  of  those  purchases,  that  as  between 
those  two  estates  would  throw  the  whole  upon  the  Enfield  estate 
for  ever.  But  the  Charity  could  not  be  bound  in  that  respect ;  and 
it  does  not  appear  from  the  decree,  that  the  Lord  Chancellor  had 
made  up  his  mind,  that  the  Chigwell  lands  might  not  be  answerable. 
By  subsequent  arrangement,  questions  arose  as  between  the  owners  of 
the  Enfield  lands ;  which  was  first  liable  :  but  still  all  were  liable ;  and 
the  passage  in  The  Attorney  General  v.  Wyhurgh  may  be  taken  as 
general  argument :  but,  looking  at  the  decree,  the  question  is,  whether 
the  Lord  Chancellor  did  not  think  himself  bound  by  inquiry  to  find, 
whether  that  case  admitted  the  application  of  tlie  doctrine  he  had  so 
asserted ;  for  the  Enfield  people  contending,  that  some  were  first 
liable,  and  some  contending,  that  the  Chigwell  lands  were  charged, 
the  decree  was  not,  that  the  cause  should  stand  over  for  want  of 
parties  ;  much  less,  that  the  information  should  be  dismissed  ;  which 
would  be  very  strong  in  a  Charity  cause ;  whatever  might  be  my 

private  wish  upon  so  small  a  demand  as  this ;  for  the  Court 
[*  372]     has  gone  a  vast  way  in  relieving  against  want  of  form  *  and 

mistakes  in  pleading  as  to  charities  (I).  But  the  decision 
was  a  reference  to  take  the  accounts,  and  see,  what  was  due  for  the 
arrears,  and  what  lands  were  set  apart,  and  what  is  the  value  of  those 
lands  ;  and  which  of  the  parties  have  contributed  towards  the  pay- 
ment, or  the  repairs  of  the  premises ;  and  the  decree  does  not  stop 
there ;  but  proceeds  to  direct  an  inquiry,  ''  what  lands  there  are, 
that  are  liable  to  the  payment  of  the  rent,"  that  is,  though  not  set 
apart ;  '<  and  in  whose  possession,  and  what  is  the  value  of  the  said 
lands,  and  to  state  the  whole  matter  specially." 

The  result  is  this,  at  least ;  that,  if  there  is  before  the  Court  a 
party,  who  in  respect  of  the  land,  possessed  by  him,  is  liable  to  the 
rent,  charged  upon  that,  and  other  land,  not  clearly  and  distinctly 
pointed  out  by  objection  for  want  of  parties  in  the  answer,  farther 
than  that  there  were  some  houses  originally  charged,  and  the  Court 
does  not  know,  who  are  liable  with  the  Defendants,  the  Court  will 
goon,  at  least  to  inquire,  whether  the  Defendants  are  liable :  whether, 
if  they  are  liable,  the  Court  will  charge  them,  and  leave  them  to  a 
new  suit  with  the  other  terre-tenants :  or,  first  deciding,  that  those 

(1)  AnUy  The  Momey  Oeneral  v.  WhUdey,  241,  and  the  note,  347. 


1806.]  THE   JLTTOXHXT   GBNBRAL   9.  JjLCKSOK.  372 

lands  are  chai^able,  will  ndirect  inquiries,  whether  any,  and  what 
other,  lands  are  chargeable  with  them,  it  seems,  the  Court  will  not 
stop  for  want  of  parties  under  such  circumstances ;  and  I  think  it 
better  to  go  on  to  determine,  whether  these  lands  are  chargeable,  or 
not ;  for,  if  not,  the  information  ought  to  be  dismissed.  But  if  I 
should  now  stop  for  want  of  parties,  conceiving,  that  I  cannot  dismiss 
the  information,  I  should  then  direct  expensive  inquiries,  at  the  haz- 
ard, that  I  might  find,  the  case  had  not  been  actually  established  in 
fact  even  as  against  the  parties  now  before  the  Court.  The 
best  way  therefore  is  to  go  on  to  hear  the  *  question,  -  [*373] 
whether  the  rent-charge  can  be  proved  to  be  issuing  out  of 
the  land  in  question ;  reserving  the  consideration,  what  1  shall  do  as 
to  any  lands,  that  may  appear  chargeable  in  the  course  of  the  hear- 
ing, until  that  principal  question ^shaU  have  been  decided. 


1.  It  has  lonff  been  settled,  that  if  any  person  has  a  common  right  against  a 
ffreat  many  of  the  king's  subjects,  inasmuch  as  he  cannot  contend  with  all  the 
king's  subjects,  a  Court  of  Equity  will  permit  him  to  file  a  bill  against  some  of 
them,  taking  care  to  bring  so  many  persons  before  the  Court,  that  their  interests 
shall  be  such  as  to  lead  to  a  fair  and  honest  support  of  the  public  interest  And 
when  a  decree  has  been  obtained  on  behalf  of  the  individuals  whose  rights  have 
been  so  fully  and  honestly  investigated  and  established,  the  Court,  proceeding  on 
the  footing  of  that  decree,  will  carry  the  directions  thereof  into  execution  against 
other  individuals  who  were  not  parties:  ffeah  v.  7^  ff^eti  Middlesex  nakr' 
Workt  Compan^^  1  Jac.  &  Walk.  369.  For,  although  it  is  a  general  rule,  that  oil 
persons  interested  in  the  result  of  a  suit  in  equity  ought  to  be  made  parties  by  ^e 
Dili,  yet,  as  that  is  a  rule  of  convenience,  established  to  prevent  multiplicity  of 
suits,  and  to  enable  complete  justice  to  be  done  under  one  decree,  the  rule  will  not 
be  pertinaciously  adhered  to,  and  indiscriminately  applied,  to  an  extent  destroying 
the  very  purpose  for  which  it  was  established.  Therefore,  not  only  under  circum- 
stances rendering  it  actually  impracticable  to  bring  all  the  parties  interested  be- 
fore the  Court,  but  also  (as  was  laid  down  in  the  principal  case)  where  that  can- 
not be  done  without  extreme  inconvenience,  the  general  rule  will  be  relaxed : 
Mair  v.  Jlie  Aho  Rher  Company^  11  Yes.  444 ;  CodAwm  v.  ThomjMon^  16  Yes. 
326.  This  doctrine  of  dispensing  with  parties  (whether  as  plaintinb  or  defend- 
ants), and  admitting  some  to  represent  the  absentees,  where  it  would  lead  to 
ipreat  practical  inconvenience  to  bring  them  all  before  the  Court,  is  so  fully  con- 
firmed by  a  long  series  of  authorities,  that  the  subject  is  no  longer  open  to  argu- 
ment :  Mtwc  V.  MaUby,  2  SwansL  282.  It  is  not  necessary  a  bill  should  contain 
any  express  allegation  as  to  the  number  of  parties  interested,  if,  from  the  whole  of 
the  record,  the  Court  cannot  avoid  seeing  that  the  parties  are  much  too  numerous 
to  make  it  practicable  to  prosecute 'the  suit  if  they  were  all  made  parties:  Weld 
▼.  Bonham,  2  Sim.  &  Stu.  93.  The  defendants  to  an  information  on  behalf  of  a 
charity,  may  even  be  changed  from  time  to  time,  for,  although  such  change  may 
present  great  difficulties  to  the  successful  prosecution  of  Oie  suit,  still,  it  is  no 
such  objection  as  would  authorize  its  dismissal :  AUomey  General  v.  Brown^  1 
Swanst  306. 

2.  That,  in  favor  of  charities,  Courts  of  Equity  will  go  greater  lengths  to  afford 
relief  than  they  will  do  in  the  cases  of  individuals,  see,  atde^  note  7  to  Mog" 
gridge  v.  ThackwtUy  1  V.  464 ;  and  note  1  to  T^  Momey  General  v.  WhUeley^ 

3.  There  is  no  general  rule  requiring  that  a  demurrer  for  want  of  parties,  should 
name  the  parties  wanting ;  and  there  are  many  cases  in  which  it  would  be  unreao 
sonable  if  this  were  required :  Pyle  v.  Prtn^  6  Yes.  781. 
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Discovert,  in  support  of  an  action  to  recover  money  under  the  Stock-jobbings 
Act,  Stat  7  6ea  II.  c.  8,  confined  to  those  clauses,  as  to  which  it  is  expfeaslv 
given  with  protection  from  the  penalties ;  and  therefore  not  extended  to  the  5th 
and  8th  sections  (a). 

Though  under  the  allegation  of  a  fact  by  a  bill  the  Plaintiff  may  interrogate  to 
incidental  circumstances,  he  cannot  as  to  a  distinct  subject  (6). 

The  bill  prayed  a  discovery  as  to  an  advancement  by  the  Plaintiff 
to  Defendant  of  the  sum  of  41/.  5s,  without  legal  consideration  ;  as 
the  premium  for  liberty  to  put  upon,  deliver,  or  refuse,  stock  ;  and 
in  consideration  of  contracts  in  the  nature  of  wages,  putts,  or  re- 
fusals, relating  to  the  present  or  future  price  or  value  of  stock ; 
which  are  void  within  the  act  (1)  ;  suggesting  an  action  brought  by 
the  Plaintiff  within  six  montjis  after  the  contracts. 

The  Defendant  by  his  answer  denied,  that  the  Plaintiff  did  on  or 
about  the  24th  day  of  May  last,  or  any  other  day,  advance  or  pay  to 
the  Defendant  the  sum  of  41/.  5s.,  or  any  other  sum,  as  the  premi- 
um, &c.,  (as  charged  by  the  bill),  or  that  any  such  wagers  or  con- 
tracts were  made  in  April  or  May  last,  or  within  six  months  before 
the  3d  of  August,  1802,  (when  the  action  was  brought)  ;  admitting, 
that  he  was  served  with  process  in  the  action  ;  and  he  insisted,  that 
he  was  not  bound  to  answer  farther. 

The  Plaintiff  took  several  exceptions  to  the  answer,  for  not  stating 
afl  the  particulars  of  the  circumstances  charged  by  the  bill ; 
[*  374]  ♦  namely,  whether  he  did  not,  on  or  about  the  24th  of  May, 
1802,  or  upon  any  other  day,  pay  to  the  Defendant  the 
sum  of  41/.  55. :  whether  there  was  any  consideration  :  if  any,  the 
particular  nature  of  such  consideration:  upon  what  contract:  in 
whose  behalf  :  in  what  manner,  and  at  what  time  ;  &.c. 

The  fourth  exception  was,  that  the  Defendant  has  not  set  forth, 
whether  the  same  sum,  &.c.  was  not  paid  by  or  on  behalf  of  the 
Plaintiff  to  or  for  the  use  of  the  Defendant,  as  a  premium  or  premi- 
ums, or  consideration  in  nature  of  a  premium,  for  liberty  to  put  upon, 
deliver,  or  refuse  to  accept,  stock,  or  of  wagers,  or  contracts  in  na- 
ture of  wagers,  putts,  or  refusals,  between  the  Plaintiff  and  Defend- 
ant, or  any  and  what  persons  on  their  behalf,  or  how  otherwise,  re- 
lating to  the  then  present  or  future  price  of  such  stock,  &c.  or  in 
respect  of  any  and  what  other  stock. 

{a)  If  the  answer  of  the  defendant  to  a  given  question  would  subject  him  to 
pains  or  penalties,  the  plaintiff  is  not  entitled  to  an  answer  to  such  question. 
Wigram  on  Dis.  Lond.  edit  80;  Hare  on  Dis.  181 ;  where  the  cases  are  stated 
and  classed. 

A  Ck>uit  of  Chanceiy  will  not  compel  a  party  to  produce  evidence  which  would 
subject  to  a  forfeiture.     United  Staies  v.  Twenty-eight  Packages,  Gilpin^s  Rep.  306. 

(6)  Interrogatories  in  a  bill  need  not  be  answered,  whete  they  are  not  based 
upon  a  distinct  allegation.     Orim  v.  WhuUr  &  AnMitr,  3  Ed.  Ch.  Rep.  334. 

(llStat7.6ea?I.c.8. 
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The  fifth  exception  was  for  not  setting  forth  the  particulars  of  such 
wagers. 

The  Master  reported  the  answer  insufficient  in  part  of  the  fourth 
exceptibn.  The  Plaintiff  took  an  exception  to  the  report ;  suggest- 
ing, that  the  Master  ought  to  have  reported  the  answer  insufficient 
in  the  whole  of  the  exceptions. 

Mr.  BeU,  for  the  Plaintiff,  in  support  of  the  Exception,  insisted, 
that  the  Defendant  ought  to  negative  every  possible  way,  in  which 
the  money  could  be  received  ;  and  was  bound  to  answer  every  pos- 
sible case,  except  those,  which  would  subject  him  to  penalties  under 
the  stock-jobbing  act. 

*  Mr.  HoUUt,  for  the  Defendant,  cited  Clifford  v.  Bams-     [*  375] 
ley  (\)  ;  and  contended,  that  the  Defendant  was  not  bound 
to  make  any  farther  discovery. 

The  Lord  Chancellor  [Eldon]. — ^This  is  a  bill  for  discovery  in 
aid  of  an  action.  The  fourth  section  of  the  act  protects  the  person, 
making  the  discovery,  against  penalties :  but  they  are  penalties,  im- 
posed by  the  fourth  section  in  relation  to  transactions,  prohibited  by 
the  first  section  ;  and  no  bill  of  discovery  is  given  with  respect  to 
what  is  prohibited  by  the  fifth  section,  or  by  the  eighth.  It  is  very 
singular,  if  the  intention  of  the  legislature  was,  that  under  those 
sections  any  thing  should  be  recovered  back  by  the  action  for  money 
had  and  received,  that  they  should  not  have  said  so ;  and  have  held 
out  the  protection  they  have  with  respect  to  other  subjects ;  upon 
which  a  bill  of  discovery  is  given.  I  should  therefore  hold  upon  a 
bill  of  discovery  of  transactions,  prohibited  by  the  fifth  and  eighth 
sections  of  the  act,  that  the  Plaintiff  would  not  be  entitled  to  that 
discovery  ;  and,  though  it  is  impossible  to  deny,  that  those  transac- 
tions are  in  a  sense  in  the  nature  of  wagers,  yet  in  the  contemplation 
of  the  legislature  they  are  not  considered  such  wagers'  as  are  the 
subject  of  the  first  section.  If  one  man  agrees  with  another,  not 
against  the  eighth  section,  or  the  fifth,  but,  neither  having  any  stock, 
the  one  lays  a  wager,  that  stock  will  upon  a  future  day  be  at  a  par- 
ticular price,  and  upon  that  day  pays  the  money,  that  would  be  a 
wager  ;  as  to  which  upon  a  bill  of  discovery  for  the  purpose  of  bring- 
ing an  action  the  Defendant  must  under  the  second  section  answer. 
One  question  in  this  case  is,  whether  the  words  '<  the  price  thereof" 
being  in  the  act,  the  bill  is  so  framed  as  to  allow  the  Plain- 
tiff to  insert  in  the  interrogating  *  part  the  words  "  or  [*  376] 
the  price  thereof; "  though  these  words  are  not  in  the  al- 
leging part.  The  rule  as  to  that  is,  that,  if  a  distinct  fact  is  alleged, 
the  Plaintiff  may  inquire  into  every  thing  incidental ;  what,  how, 
when,  &c.  (2).  But  the  propositi6n  is  different,  and  doubtful, 
where  the  act  has  prohibited  three  separate  and  distinct  things,  es- 
pecially, an  act,  though  in  form  remedial,  really  penal,  that  a  ques- 
tion may  be  put  in  the  interrogating  part  upon  one  of  those  substan- 
■  ■       ♦      -  ■  ■  • 

(1)  In  Chanceiy,  before  Lord  Camden,  1767,  ms. 

(2)  FauUkr  v.  Stuart,  ante,  29(». 
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tive,  distinct,  facts  ;  a  wager,  for  instance,  as  to  the  future  price  of 
stock  ;  the  alleging  part  of  the  bill  containing  nothing  as  to  that : 
whether  that  can  be  considered  an  incidental  matter ;  to  which  the 
Plaintiff  may  interrogate.  I  think,  as  this  bill  is  framed,  in  that 
respect,  the  Plaintiff  has  no  right  to  call  upon  the  Defendant  to  an- 
swer any  thing  but  as  to  those  very  wagers,  which  are  stated  in  the 
alleging  part  (a). 

My  present  opinion  is,  that  the  matters,  prohibited  by  the  fifth  and 
eighth  sections,  are  not  those  matters,  in  respect  of  which  a  bill  of 
discovery  is  given. 

The  Exception  was  over-ruled  (1). 

1.  A  DBFE7VBANT  IB  Dot  bouod  to  take  any  notice  of  interrogatories  as  to  distinct 
substantive  facts  not  connected  with  'the  allegations  in  the  bill  brought  against 
him;  but  all  collateral  and  incidental  questions,  necessary  or  material  to  the 
proof  of  a  iact  generally  charged  by  the  plaintiff  must  be  answered :  see,  anie, 
note  1  to  MackksUmt  v.  Brotm,  4  V.  52 ;  and  the  note  to  Ckarkt  v.  TVirton,  11 
V.  240. 

2.  The  principal  case  was  expressly  adverted  to,  and  the  construction  which 
Lord  Eldon  here  put  upon  the  Stock-jobbing  Act  was  adopted,  in  FligU  v.  BiUr 
ing,  1  Mad.  235. 


[*377]  GLAISTER  t;.  HEWER. 

[1805,  A170U8T  la] 

Purchase  by  a  trader,  afterwards  a  bankrupt,  in  the  joint  names  of  him  and  his 
wife,  void  as  against  the  creditors  within  the  statute  1  Jac.  I.  c.  15,  s.  5  {by 

An  inquiry  was  directed  by  the  Lord  Chancellor  [Eldon]  upon 
the  appeal  in  this  cause  (2),  how  much  money  was  laid  out  by  the 
deceased  husband  of  the  Plaintiflf  in  the  purchase  of  the  premises ; 
and  how  much  of  that  was  the  money  of  the  wife. 

The  Master's  Report  stated,  that  the  sum  of  334Z.  5s.  was  laid  out 
by  the  Husband  in  the  purchase  ;  that  246/.  of  that  was  the  money 
of  the  wife ;  and  the  residue  was  the  money  of  the  husband. 

A  petition  was  presented  by  the  wife  ;  praying,  that  the  Report 
may  be  confirmed  ;  that  the  estate  may  be  sold  ;  and,  that  out  of  the 
produce  of  that  sale  first  the  mortgage  may  be  paid,  and,  that  the 
costs  of  the  Plaintiff  may  be  paid  ;  and  that  the  sum  of  246/.  may 
be  paid  to  her. 

The  petition  was  not  opposed  ;  and  the  order  was  made  according 
to  the  prayer.  

See,  ante,  the  notes  toS.C.S  V.  195.  ■_^ 


(a)  The  interrogatories  must  arise  out  of  the  facts  alleged  in  the  bill.    Story's 
Equi.  Plead.  39. 

(1)  Baling  V.  Flight,  1  Madd.  230. 

(h)  Archbold  on  &nk.  Lows,  239 ;  Fryer  v.  Flood,  1  Bro.  Ch.  Rep,  160. 

(2)  ^nU,  vol.  viii.  195 ;  ix.  12. 
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WREN  V.  KIRTON. 

[ISO.%  August  14] 

Rkceiter  charged  with  a  loss  by  the  failure  of  the  banker ;  having  made  the 
remittances  to  his  own  credit  and  use ;  and  not  to  a  separate  account  for  the 
tru^t. 

The  petition,  by  the  receiver  of  the  real  and  personal  estate  of 
the  testator  Charles  Wren,  stated,  that  the  petitioner  on  the  25th  of 
May,  1804,  received  the  sum  of  198/.  18f.  lOd.,  the 
amount  of  the  debt  due  to  the  *  testator's  estate  by  Sir  [*  378] 
John  Lawson  ;  who  remitted  to  the  petitioner  a  bill  in  his 
favor,  for  200/.,  dated  the  20th  of  May,  payable  forty  days  after 
date,  on  Moffat  and  Co.  bankers  in  London.  The  petitioner  placed 
the  balance,  1/.  St.  2d.  to  the  account  of  Sir  John  Lawson  ;  and  on 
the  28th  of  May  remitted  the  bill  to  Castell  and  Powell,  bankers  in 
London,  to  be  placed  by  them  to  his  credit. 

The  petition  farther  stated,  that  on  the  10th  of  July,  1804,  the 
petitioner  received  the  sum  of  582/.  2i.  2  l-2(/.,  the  third  and  last 
instalment  of  a  debt  from  Horat»  St.  Paul  to  the  estate  of  the  tes- 
tator Wren  and  his  partner  Joseph  Airy,  deceased,  and  of  the  costs 
of  an  action  ;  and  of  that  sum  310/.  19$.  Id.  was  due  to  the  estate 
of  Wren  ;  and  230/.  to  the  estate  of  Airy  ;  and  the  remainder  was 
the  costs  of  the  action.  On  the  18th  of  July  the  petitioner  pro- 
cured a  draft  for  600/.  on  Castell  and  Powell,  dated  the  18th  of  July, 
and  payable  forty  days  after  date ;  and  the  said  sum  of  582/.  2f • 
2  1-2 J.  made  part  of  that  sum  ;  which  bill  the  petitioner  indorsed, 
and  remitted  to  Castell  and  Powell ;  who,  on  the  19th  September, 
1804,  became  bankrupts  ;  and  the  petitioner  received  no  satisfaction 
or  security  for  the  sums  he  had  so  remitted,  except  99/.  3«.  1  l-2</. ; 
for  which  he  drew  on  Castell  and  Powell  on  the  5th  of  July  in  pay- 
ment of  part  of  the  funeral  expenses  of  the  testator  Wren,  and  a 
dividend  of  3$.  in  the  pound,  received  under  the  CiHnmission  ;  and 
410/.  13f.  3  l-2{/.  the  residue  of  the  two  sums  remitted  to  the  bank- 
rupts by  the  petitioner,  after  those  deductions,  together  with  1103/. 
Ifi  lOd.  remain  due  to  the  petitioner. 

The  petitioner  then  stated,  that  he  considered  Castell  and  Powell 
as  an  old  established  house  of  very  high  credit ;  that  they  were  the 
bankers  of  a  bank  of  great  credit  at  Newcastle  ;  and  were 
*  thereby  much  connected  with  the  county  of  Northumber-  [*  379] 
land  ;  which  was  the  petitioner's  inducement  to  employ 
them  ;  and  he  was  induced  to  open  an  account  with  them  in  conse- 
quence of  his  appointment  to  be  receiver,  for  the  more  convenient 
remitting  the  money  to  London  ;  as  he  could  not  obtain  bills  from  a 
country  banker  on  London  except  at  forty  days'  date ;  that  Castell 
and  Powell  allowed  him  no  interest  on  balances  in  their  hands, 
though  it  is  usual  for  country  bankers  to  do  so  ;  and,  that  he  always 
remitted  the  money  soon  after  he  received  it ;  or  previously  to  the 

VOL.  XI.  17 
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time  .of  paying  his  balances  upon  his  accounts  passed  into  Court ; 
which  balances  he  paid  in  by  bills  on  Castell  and  Powell. 

Under  these  circumstances  the  Master  refdsing  to  allow  the  peti- 
tioner the  balance  of  410/.  13».  3  l-2d.,  the  petition  was  presented, 
praying,  that  the  Master  may  be  directed  to  allow  that  sum. 

The  Attorney  General  [Hon.  Spencer  Perceval]  and  Mr.  Bett,  in 
support  of  the  Petition. 

Upon  the  case  of  Knight  v.  Lord  PlymoiUh  (1),  recognized  in 
Rowth  V.  Howell  (2),  the  petitioner  ought  not  to  be  charged  with 
this  sum.  In  the  case  of  Sir  Woohton  Dixie  your  Lordship  did  at 
last  allow  the  committee  of  the  lunatic  a  sum  of  money  lost  by  the 
failure  of  a  bank  at  Derby ;  in  which  it  had  been  lodged  by  the 
committee. 

The  Lord  Chancellor  [Eldon]. — In  that  case  Lord  Thurlow 
never  would  allow  it ;  but  let  it  stand  from  time  to  time ; 
[*  380J  until  the  family  came  of  age ;  *  when  they  might  do,  as 
they  thought  proper ;  and  if  it  was  afterwards  allowed, 
that  must  have  been  under  particular  circumstances.  In  Knight 
V.  Lord  Plymouth,  I  apprehend,  the  deposit  with  the  country 
banker  was  to  the  account  of  the  receiver,  as  receiver;  not  to 
his  individual  account.  My  difficulty  is,  that  this  petitioner  receives 
in  payment  of  a  debt  a  bill  of  exchange ;  which  he  was  not  bound 
to  receive.  That  bill  exceeds  the  debt  due  to  the  estate,  by  a  frac- 
tion certainly.  He  transmits  that  bill  to  his  own  private  credit. 
Afterwards  another  sum  is  paid  to  him  ;  and  he  transmits  that  with 
other  money  of  his  own  to  his  own  private  credit.  If  he  had  failed 
before  the  failure  of  the  bankers,  this  estate  could  never  have  claim- 
ed any  part  of  the  balance  there  ;  for  it  was  carried  to  his  own  pri- 
vate credit ;  and  there  was  nothing  to  prevent  his  paying  any  other 
debt  with  it.  It  is  impossible  to  permit  a  receiver  to  say,  that  pre- 
viously to  passing  his  accounts  he  is  transmitting  the  money  of  the 
estate,  as  such,  if  he  permits  it  to  stand  with  his  own  property,  to 
his  own  credit :  for  in  that  case,  if  any  intermediate  failure  hap^jensy 
his  estate  gets  the  benefit  of  the  remittance  ;  the  trust  estate  gets 
no  benefit ;  and  then  I  will  not  permit  him  to  say,  he  shall  not  suf- 
fer the  loss,  if  the  banker  fails ;  but  the  trust  estate  shall  suffer  it. 
It  would  be  most  dangerous  to  let  a  receiver  deal  with  the  moneys  as 
his  own,  until  the  time  his  accounts  are  to  be  passed;  and,  if  any 
loss  occurs,  then  to  deal  with  it  as  the  trust  estate. 

For  the  Petition. — In  Knight  v.  Lord  Plymouth  it  does  not  appear, 

that  there  was  any  thing  to  mark  the  money,  as  paid  in  on  account 

of  the  trust  estate.     This  proposition  is  established  by  that  case ; 

that  a  receiver  is  justified  in  remitting  the  money  by  a  bill, 

[•  381]     instead  of  incurring  the  hazard  *  of  bringing  it  up  himself. 

The  dates  are  material  in  these  cases.     There  is  a  dis- 

(1)  3  Atk.  480.  More  fally  reported  1  Dick.  120;  anU,  Mams  v.  ClaxUm^ 
vol.  vi.  226.  See  Massey  v.  Bannerj  1  Jac.  &  Walk.  241,  and  the  case  of  an  exec- 
utor, Bakhen  v.  Scott^  ante,  vol.  ii.  678,  and  the  note,  679. 

(2)  Ante,  vol.  iii.  505. 
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tinction  between  a  remittance  to  his  own  banker  and  permitting  the 
money  to  lie  there  as  his  own  for  a  long  period.  The  first  of  these 
bills  did  not  become  due  till  the  2d  of  July,  1784.  Out  of  that 
99/.  was  drawn  for  the  funeral  expenses.  The  next  bill  was  obtain- 
ed on  the  18th  of  July  ;  and  the  last  day  of  grace  was  the  30th  of 
August.  If  a  Receiver  could  at  any  time  pay  the  balance  into 
Court,  that  would  make  a  difference  :  but  he  could  not  possibly  pay 
it  into  Court ;  as  the  Court  was  closed ;  and  it  was  necessary  to  de- 
posit the  money  somewhere.  The  Receiver's  accounts  had  been 
taken  to  the  17th  of  June ;  and  the  balance  was  so  trifling,  that  no 
Report  was  made.  Under  these  circumstances  he  remitted  the 
money  to  a  Bank  in  London.  There  is  this  difference  between  a 
trustee  and  a  Receiver,  from  the  recognizance,  entered  into  by  the  lat- 
ter (1).  The  security  of  the  money  does  not  depend  merely  upon 
his  solvency.  Such  a  case,  a  person  acting  with  perfect  ftona^rfe*, 
and  adopting  the  only  course  he  could  take,  except  that,  suggested 
by  the  Court  of  opening  a  separate  account,  must  be  excepted. 

The  Lord  Chancellor  [EldonJ. — I  should  not  much  fear  to 
contradict  that  case  of  Knight  v.  Ijord  Plymouth,  upon  what  has 
been  done  by  later  authorities,  if  it  is  as  represented ;  for  nothing  is 
more  dangerous.  I  know,  a  receiver  cannot  receive  money  in  the 
country.  He  must  pay  that,  which  he  receives,  into  a  bank,  and 
have  a  draft  upon  London  ;  for  no  one  will  take  it  here.  If  he  goes 
to  a  responsible  banker,  and  gets  a  bill  upon  a  responsible  house  in 
London  in  his  favor,  as  receivjer,  that  bill,  so  ear-marked,  would  be 
specific  assets,  to  the  credit  of  the  trust  property:  but 
when,  the  bankers  received  the  *  amount  of  that  bill  of  [*  382] 
2007.,  might  not  any  of  his  creditors  have  attached  it  ?  It 
would  be  veiy  hard,  if  both  banks  failed,  that  he  should  not  be  dis- 
charged. But,  if  the  person,  having  himself  an  account  with  the 
bank  in  the  country,  is,  because  he  has  payments  hereafter  to  be 
made  in  London,  so  to  deal,  that,  if  solvency  continues,  the  prop- 
erty is  to  be  his  own,  but,  if  insolvency  happens,  part  of  the  account 
is  to  be  that  of  the  trust  estate,  and  the  dealing  upon  both  bills  is 
such,  that,  until  an  account  is  taken  in  a  Court  of  Equity,  it  cannot 
be  ascertained,  how  much  belongs  to  him,  and  how  much  to  the 
trust  estate,  it  would  be  most  dangerous  to  hold,  that  the  loss  shall 
fall  upon  the  trust  estate.  Even  in  Knight  v.  Lord  Plymouth  there 
is  this  difference  :  that  was  a  single  transaction :  but  both  the  trans- 
actions in  this  instance  appear  to  be  mixed  transactions  ;  not  of  the 
receiver's  money  alone  :  the  bills  amounting  to  something  more,  in 
one  instance  a  fraction  more,  than  was  received ;  and  the  whole  was 
expressly  directed  to  be  carried  to  his  own  credit.  The  account 
produced  also  shows,  that  Castell  and  Powell  were  the  general 
bankers  of  the  receiver ;  buying  stock,  navy  bills,  &c.,  with  money 

(1)  The  Receiver's  poundage  is  another  distinction :  the  trustee  being  a  bailee 
without  remuneration. 
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received  without  any  ear-mark ;  that  the  whole  was  used  as  bis  own 
money,  until  the  time  of  payment  came. 

This  is  certainly  a  very  hard  case ;  and  therefore  if  by  inquiry  as 
to  the  manner  of  keeping  the  accounts  at  both  the  banks  the  peti- 
tioner can  bring  forward  any  facts,  that  will  help  him,  I  will  hear 
them  (a).  

Sek  the  note  to  Rowtk  v.  Hinpdl^  3  V.  565. 
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[RoiX9< — 1804,  Apaiii  30.-^Upon  Appeal  before  tbs  Loed  Chancellos, 
1805,  March  11, 15;  August  27.] 

BBsquEBT  of  leaseholds  for  yean,  determinable  upon  lives,  for  life,  with  re- 
mainder over,  for  all  the  residue  of  the  testator's  Term  and  interest  to  come 
therein  at  his  decease.  The  Term  expired  in  the  life  of  the  testator,  who  con- 
tinued to  hold,  and  paid  half-a-year's  rent  before  his  death,  as  tenant  by  the 
year.  Upon  the  g^eneral  words,  unrestrained,  comprising  the  interest  from  ^ear 
to  year,  and  the  intention  upon  the  whole  Will,  a  subsequent  lease,  obtamed 
by  the  executrix,  the  widow,  and  tenant  for  life  under  the  Will,  was  held  sub- 

i'ect  to  the  uses  of  the  Will ;  as  the  residue  of  the  Term  at  his  death,  if  any, 
lowever  short,  would  have  been. 

A  renewed  lease  does  not  pass  by  a  previous  Will  bequeathing  the  lease  or  the 
premises  held  on  lease,  Fp.  387.] 

Words,  prima  fade  equivalent  to  pass  future  interests  in  personal  estate,  to  have 
that  effect ;  unless  controlled  by  the  context,  [p.  389.] 

A  renewed  lease  does  not  pass  by  a  general  bequest  of  all  leasehold  estates ; 
unless  controlled  by  the  context,  [p.  390.] 

Generally  the  death  of  either  party  determines  a  tenancy  at  will  (6),  [p.  391.] 

An  Executor  to  a  tenant  by  sufferance,  or  at  will,  obtaining  a  larger  interest,  is  a 
trustee  for  the  residuary  legatee ;  like  the  case  of  ^neral  occupancy,  [p.  392.] 

Interest  from  year  to  year  transmissible  to  representatives,  beneficially,  or  as  trus- 
tees, [p.  393.] 

Thomas  James  by  his  Will,  dated  the  25th  of  April,  1788,  gave 
and  bequeathed  to  Ann  Charlton  all  those  eight  acres  of  ground  at 
Standgate,  <<  being  part  of  15  acres  of  ground  more  or  less  held  by 
me  under  a  lease  from  the  Archbishop  of  Canterbury  and  all  the 
buildings,  messuages,  and  improvements  standing  or  being  on  the 
said  eight  acres  of  ground  or  any  part  thereof,  to  bold  unto  the  said 

(a)  With  respect  to  losses  sustained  by  the  failure  of  bankers,  or  other  per- 
sons int9  whose  hands  the  money  of  the  testator  has  been  deposited  bv  the  exec- 
utor, the  rule  in  Equity  seems  to  be,  that  where  the  deposit  was  made  from  neces- 
sity, or  conformablv  to  the  common  usage  of  mankind,  the  executor  will  not  be 
responsible  for  the  loss.    2  Williams  on  Exec.  1117. 

(h)  A  tenant  at  will  has  no  certain  and  indefeasible  estate ;  nothinj[  that  can  be 
assigned  to  another ;  an  alienation  in  such  case' by  the  lessor  determmes  the  ten- 
ancy.   IhUis  V.  Pool,  3  Met  Rep.  350. 

In  the  ease  of  a  tenancy  from  year  to  year,  the  relation  of  landlord  and  tenant 
can  only  be  determined  by  notice  to  quit    Comyn  on  Land,  and  Ten.  256. 
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Ann  Charlton,  her  executors  administrators  and  assigns  for  all  such 
Term  and  Terms  of  years  as  I  shall  have  to  come  therein  at  my  de- 
cease," 

He  then  gave  and  bequeathed  to  his  wife  Judith  James  during  her 
life  his  messuage,  wherein  he  dwelt,  with  seven  acres  of  garden 
ground,  the  remaining  part  of  the  said  fifteen  acres,  held  by  him 
under  the  said  lease,  from  the  Archbishop  of  Canterbury,  with  the 
houses  and  appurtenances ;  she  keeping  the  said  premises  in  good 
repair ;  and  after  the  decease  of  his  said  wife  he  gave  the  said  house, 
garden  ground,  and  the  said  last  mentioned  premises,  to  Sarah  James, 
Jane  James,  and  Elizabeth  James,  daughters  of  his  deceased  brother, 
their  executors,  administrators,  and  assigns,  <<  for  all  such  term,  es- 
tate, or  interest,  as  shall  be  then  to  come  therein,  as  tenants  in  com- 
mon in  equal  third  parts  or  shares." 

The  testator  then  directed,  that  the  rent,  fine,  and  fees 
for  the  renewal  of  the  lease  of  the  aforesaid  eight  •  acres  [*  384] 
of  ground  at  Standgate  should  be  paid  by  Ann  Charlton, 
her  executors,  &c, ;  and  of  the^  other  seven  acres  thereof  by  his  said 
wife  during  her  life,  and  by  his  brother's  three  daughters  afterwards ; 
as  such  rents,  fine,  and  fees  become  payable.  Then,  after  giving 
some  legacies  to  his  nieces  and  a  devise  of  a  freehold  estate,  he  made 
the  following  disposition : 

-'  I  also  give  and  bequeath  unto  my  wife  Judith  James  during  her 
life  all  my  messuages,  lands  and  tenements,  with  the  appurtenances, 
in  Vine-street,  in  the  parish  of  Lambeth  aforesaid,  which  I  hold  by 
lease  under  Sir  William  East;  for  all  the  residue  of  my  term  and 
interest  therein  ;  and  after  her  decease  I  give  and  bequeath  the  same 
to  my  godson  Thomas  James,  eldest  son  of  William  James,  the  son 
of  my  former  wife,  his  executors  and  administrators,  for  all  the  resi- 
due of  the  Term  and  interest  I  shall  have  to  come  therein  at  my  de- 
cease ;  and  I  give  and  bequeath  to  my  said  wife  Judith  James  during 
her  life  all  that  leasehold  estate  called  Floatmead,  in  the  parish  of 
Lambeth  aforesaid,  and  all  other  the  estate,  which  I  purchased  of 
Anthony  Keck  Esq.  and  which  I  now  hold  by  lease  from  the  said 
Sir  William  East,  dated  the  3d  day  of  December,  1783,  with  all  the 
messuages,  buildings,  and  improvements,  thereunto  belonging;  she 
paying  for  renewing  the  said  lease  at  the  usual  times  during  her  life ; 
and  keeping  the  said  premises  in  good  repair;  and  from  and  after 
the  decease  of  my  said  wife  I  give  the  said  leasehold  premises  to  and 
amongst  the  said  three  daughters  of  my  said  late  brother  Richard 
James,  share  and  share  alike,  as  tenants  in  common,  and  their  res- 
pective executors,  administrators,  and  assigns." 

•The  testator  then  gave  several  legacies;  and,  after  [•385] 
payment  of  his  debts,  funeral  expenses,  and  legacies,  gave 
and  devised  all  the  rest  and  residue  of  his  moneys,  securities  for 
money,  household  goods,  plate,  china,  linen,  and  all  other  his  real 
and  personal  estate  whatsoever,  unto  his  wife,  her  heirs,  executors, 
administrators,  and  assigns,  according  to  the  several  estates;  rights, 
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and  interest,  therein  ;  and  he  appointed  his  wife  and  two  other  per- 
sons executrix  and  executors  of  his  Will.  < 

The  testator  was  at  the  date  of  his  Will  in  possession  under  a 
lease,  granted  by  Sir  William  East,  of  the  premises  in  Vine  Street, 
Lambeth,  dated  the  12lh  of  August,  1769,  to  hold  for  twenty-one 
years  from  Lady-day  preceding  (1)  ;  if  the  lessor,  his  son,  and  an- 
other person,  or  any  of  them,  should  so  long  live :  at  a  rent  of  23/. 
65. ;  with  a  covenant  by  the  lessee,  that,  in  case  of  the  death  of  any 
of  the  said  lives,  (being  the  lives  upon  which  the  lessor  held  those 
premises  with  others  from  the  Archbishop  of  Canterbury)  before  the 
expiration  of  the  term,  and  the  lessor  should  renew  with  the  Arch- 
bishop, James,  his  executors,  &c.  would  pay  a  proportionable  share 
with  the  other  tenants  of  the  fines  to  the  Archbishop  upon  every 
such  renewal ;  and  Sir  William  East  covenanted  upon  such  renewal 
of  the  original  lease  by  the  Archbishop  to  grant  a  new  lease  of  the 
premises  thereby  demised  for  and  during  the  remainder  of 
[•  386]  the  •  term  of  twenty-one  years,  which  should  be  then  to 
conie  and  unexpired.  The  lease  did  not  contain  a  coven- 
ant for  farther  renewal.  The  testator  died  in  December  1790 ;  the 
lease,  which  expired  on  the  25th  of  March  preceding,  not  having 
been  renewed  by  him. 

By  indenture,  dated  the  29th  of  March,  1791,  Sir  William  East 
granted  to  Judith  James  a  new  lease,  to  hold  from  the  25th  of  March 
last  for  forty-two  years,  if  Sir  William  East,  Gilbert  East,  and  George 
Curtis,  or  any  of  them,  should  so  long  live,  at  the  yearly  rent  of  90/. 

The  Bill  was  filed  by  Thomas  James,  named  in  the  Will,  against 
the  executors  of  Judith  James,  the  testator's  widow,  deceased,  and 
other  persons,  claiming  the  premises,  as  specifically  bequeathed  by 
Judith  James ;  praying,  that  the  renewal  of  the  said  lease  by  Judith 
James  may  be  declared  to  be  upon  the  trusts  of  the  Will  of  the  tes- 
tator Thomas  James,  &c. 

The  answer  stated,  that  the  lease  of  the  12th  of  August,  1769,  did 
not  contain  a  covenant  on  the  part  of  the  lessor  to  renew ;  and  be 
was  not  bound  in  any  manner  to  renew  to  Judith  James  ;  insisting, 
that  she  took  the  new  lease  for  her  own  benefit. 

Mr.  Richards  and  Mr.  Cooke,  for  the  Plaintiff,  contended,  thai 
the  new  lease,  taken  by  the  widow,  must  be  held  upon  the  same 
trusts,  as  those,  upon  which  the  original  term  was  given  by  the 
Will. 

Mr.  Romilly  and  Mr.  Steele,  for  the  Defendants. — ^The  question 
is  whether  Mrs.  James  had  any  interest  whatsoever  at  her  death  un- 
der her  husband's  Will.  The  testator  himself  had  no  in- 
[*  387]     terest  to  pass  by  his  Will :  all  *  his  term  and  interest,  the 

(1)  Daring  the  argument  it  was  not  ascertained,  that  the  commencement  of  the 
lease  was  previous  to  the  date :  but  by  an  inquiry,  directed  pending  the  Appeal, 
it  appeared,  that  the  lease  was  to  commence  at  Lady  Day,  previous  to  the  date,  in 
August;  the  consequence  of  which  was,  that  half  a  years  rent  under  the  occu- 
pation by'the  testator,  subsequent  to  the  expiration  of  tne  lease,  was  received  dur- 
ing his  life. 

VOL.  XI.  *17 
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expression  he  has  used,  having  expired  nine  months  before  his 
Will  took  effect.  The  whole  given  to  the  widow  was  the  then 
existing  term  ;  and  that  having  expired  before  his  death,  the  conse- 
quence is,  she  took  the  new  lease  as  a  perfect  stranger.  It  cannot 
be  supposed,  the  testator  meant  such  future  term  and  interest  as  he 
might  have.  She  could  not  have  recovered  in  ejectment,  as  upon  a 
specific  bequest.  In  Rudstone  v.  Anderson  (I)  the  Master  of  the 
Rolls,  putting  it  exactly  as  if  <<  Interest"  had  been  the  term  used, 
held,  that  the  new  lease  did  not  pass. 

The  Master  of  the  Rolls  [Sir  William  Grant]. — It  is  clear, 
that  if  a  man  bequeaths  a  lease,  or  the  premises  he  holds  on  lease, 
and  the  lease  expires,  the  legatee  is  not  entitled ;  though  another 
lease  exists  at  his  death  (2).  He  may  certainly  so  express  that  in- 
tention as  to  pass  any  interest  existing  at  his  death.  The  question 
upon  this  Will  is,  whether  the  testator  has  done  any  thing  more  than 
give  the  term  he  then  had  in  the  premises.  His  intention  was  merely 
to  give  the  residue  of  the  term  he  then  had  from  Sir  William  East ; 
and  nothing  more  was  in  his  contemplation.  The  words  are  "  all 
my  messuages  lands  and  tenements  with  the  appurtenances  in  Vine 
Street,  in  the  parish  of  Lambeth  aforesaid,  which  I  hold  by  lease 
under  Sir  William  East  for  all  the  residue  of  my  term  and  interest 
therein :"  that  is,  in  that  now  existing  lease.  It  could  not  mean  any 
thing  else.  In  the  next  clause  he  says,  "  I  give  and  bequeath  the. 
same,^'  that  is,  the  same  premises  he  then  held  from  Sir  William 
East,  '<  for  all  the  residue  of  the  term  and  interest  I  shall  have  to 
come  therein  at  my  decease:"  In  what?  ^' Those  premises  I  now 
hold  by  lease  from  Sir  William  East."  He  was  thinking, 
not  of  any  future  interest  he  might  by  possibility  *  acquire  [*388J 
in  the  premises,  but  of  what  he  actually  had ;  and  there 
are  no  words  in  the  latter  part,  that  may  not  be  connected  fairly  ;  so 
as  to  tie  them  up  to  the  premises  he  then  had  by  lease. 

March  IXth.  The  Bill  was  dismissed.  The  Plaintiff  appealed 
from  that  decree ;  and  the  cause  was  argued  before  the  Lord  Chan- 
cellor by  the  Attorney  General,  [Hon.  Spencer  Perceval],  Mr. 
Richards,  and  Mr.  Cooke  for  the  appellant ;  and  by  Mr.  Romilly, 
Mr.  Leach,  and  Mr.  Dowdeswell  in  support  of  the  decree. 

The  Lord  Chancellor,  [Eldon]. — It  is  very  unsatisfactory,  that 
I  should  have  to  decide  this  question  without  having  yet  seen  either 
the  original,  or  the  renewed,  lease.  I  must  therefore  see  them,  be- 
fore I  decide.  But  I  will  give  my  opinion  upon  what  has  been 
said. 

If  the  lease  had  been  renewed  in  the  testator's  life,  when  it  is 
stated,  that  the  Master  of  the  Rolls  thought,  the  intention  was,  that 
the  bequest  should  pass  nothing  more  than  the  term  actually  vested 
in  the  testator,  when  the  Will  was  made,  no  inclination  of  opinion 


(l)2Ves.418. 

(2)  Marwood  V.  Turner,  3  P.  Will.  1(33 ;  SlaUer  v.  .Voton,  post,  vol.  xvi.  197. 
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would  induce  me  to  decide  the  contrary,  unless  they  should  refuse  a 
case ;  for  it  is  impossible  for  me  to  form  any  opinion  upon  such  a 
point,  which,  if  against  that  of  the  Master  of  the  Rolls,  ought  to  take 
from  them  the  opportunity  of  having  the  legal  title  decided  at  law. 
Yet  I  feel  so  much  difficulty  to  say,  that  is  the  true  construction, 
that  I  cannot  from  deference  to  bis  Honor's  opinion  deprive  the 
party  of  the  very  strong  opinion  I  have  against  that  construction. 

The  question,  whether  the  interest  in  the  renewed  lease 
[*  389]     would  or  would  not  have  passed,  must  be  decided  *  in 

order  to  raise  any  question  between  these  parties  upon  the 
record ;  for,  the  lease  not  having  been  renewed,  and  the  testator 
being  at  his  death  possessed  of  no  larger  interest  than  from  year  to 
year  at  most,  the  doctrine  cannot  be  applied,  unless  it  would  have 
been  applied,  if  he  had  been  lessee  in  the  renewed  lease. 

As  it  is  a  sound  rule  of  construction,  that,  when  words  are  by 
their  import  prima  facie  equivalent  to  pass  future  interests  in 
personal  estate,  that  construction  ought  to  prevail,  unless  the  context 
in  sound  interpretation  calls  for  another  construction,  the  question 
is,  whether  upon  the  whole  it  is  safe  to  hold,  that  this  testator  meant 
a  great  deal  more  than  he  has  expressed.  He  was  possessed  of  fif- 
teen acres  under  the  See  of  Canterbury.  From  that  fact  they  were 
his  under  a  tenure,  that  probably  led  to  renewal.  He  has  contem- 
plated the  circumstance,  that  tliat  interest  would  probably  be  re- 
newed. He  had  bought  of  Keck,  the  lessee  of  the  Archbishop ; 
and,  being  sub-lessee,  by  that  purchase,  he  bad,  what  the  sub-lessees 
usually  have,  a  sort  of  concurrent  covenant  with  that  in  the  original 
lease :  both  having  their  interests  continued  upon  renewals.  Whether 
he  had  that  covenant,  or  not,  he  contemplates  upon  the  face  of  the 
Will  the  circumstance,  that  his  interest  in  that  lease  would  be  re- 
newed. He  also  had  the  premises  in  question  under  another  lease, 
from  Sir  William  East ;  who  held  under  the  church  of  Canterbury. 
The  lease  the  testator  had  in  these  premises  did  not  contain  any 
covenant  for  renewal.  But  it  did  contain  a  covenant,  that  if  Sir 
William  East's  interest  should  become  less  valuable  by  the  dropping 
of  a  life  or  lives  in  the  twenty-one  years,  for  which  the  testator  held, 
and  Sir  William  East's  lease  should  not  have  been  renewed,  yet  he 
would  renew ;  if  his  lessees  would  pay  the  fine.  Considering  the 
nature  of  the  estate,  and  of  that  covenant,  something  attached  to 

the  nature  of  it,  that  might  lead  the  testator  to  think, 
[•  390]     *  though,  there  was  no  covenant  for  renewal  beyond  the 

twenty-one  years,  yet  that  term  would  not  necessarily  put 
an  end  to  his  interest.  But  it  is  not  necessary  to  take  that  into  con- 
sideration. 

I  agree,  that  in  Cappin  v.  Femyhough  (1),  and  Hone  v.  Med* 
craft  (2),  this  general  principle  is  established  ;  that,  where  there  is 
a  general  bequest,  in  the  terms  "  all  my  leasehold  estates,"  and  the 
testator  afterwards  surrenders,  and  takes  a  new  lease,  that  is  a  revo- 


Si? 
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cation.  Bat  it  depends  upon  the  context  of  the  whole  Will,  whether 
that  general  doctrine  is  to  be  applied.  A  leasehold  interest  for  years 
may  be  disposed  of  by  a  Will,  made  before  the  testator  acquired 
that  interest.  But  the  general  doctrine  is,  that  you  must  show  that 
intention.  This  Will  upon  some  parts,  particularly  the  last  bequest, 
must  be  interpreted  to  pass  the  future  renewed  lease.  The  diflferent 
clauses  of  this  Will  are  much  the  same  in  effect ;  though  expressed 
in  different  words.  The  obligation  upon  the  wife  to  renew  from  time 
to  time,  shows,  he  means,  not  only  the  interest  he  has  in  the  present 
lease,  but  also  the  interest  she  would  acquire  under  the  condition. 
Between  these  bequests  is  inserted  that,  upon  which  the  question 
arises :  always  recollecting,  that  the  person,  who  is  tenant  for  life  of 
part  of  one  lease,  and  the  whole  of  the  other,  and  of  these  premises, 
upon  which  the  question  arises,  is  the  wife  ;  and  that  she  is  the  gen- 
eral residuary  legatee.  His  general  intention  therefore  was,  that  as 
to  a  particular  part  she  should  take  only  a  life  interest ;  and  as  gen- 
eral residuary  legatee  she  should  take  absolutely  for  her  own  benefit. 

Whether  these  words,  in  the  clause  as  to  the  premises  in  Vine 
Street,  would  not  have  carried  to  her  the  renewed  lease 
*I  do  not  state.  It  is  immaterial ;  for  if  the  subsequent  [*39JJ 
words  are  large  enough  to  carry  the  interest  in  the  re- 
newed lease,  she  being  residuary  legatee  under  that  bequest,  what- 
ever interest  is  undisposed  of  would  go  to  her.  In  the  disposition 
over  after  the  decease  of  his  wife  is  not  the  effect  a  declaration,  that 
he  gives  all  ?  "  The  same  "  means  '*  messuages,  lands,  and  tene- 
ments : "  not  for  his  interest ;  but  all  he  shall  have  to  come  therein 
at  bis  decease.  These  words  are  too  plain  to  be  narrowed  in  con- 
struction :  so  as  to  say  he  meant  nothing  more  than  what  he  had  at 
the  date  of  the  Will ;  and  that,  if  he  had  any  interest  to  come  at 
bis  decease  he  meant  to  give  no  part  of  that ;  if  it  was  a  new  term 
or  interest. 

I  feel  therefore  a  strong  inclination  of  opinion  upon  this  question  ; 
but  I  shall  not  hold  any  opinion  of  my  own  without  doubt,  where  the 
Master  of  the  Rolls  has  held  directly  to  the  contrary.  If  therefore 
they  desire  it,  they  must  have  a  case  for  the  opinion  of  a  Court  of 
law ;  the  whole  turning  upon  it.  But  it  will  be  of  no  use,  if  the 
fact  be,  that,  as  he  did  not  renew,  and  the  lease  expired,  the  doctrine 
will  not  be  applicable,  that  would  have  been  applicable,  if  he  had 
renewed,  as  he  had  not  such  an  interest  as  would  raise  the  same 
equity  between  the  parties.'  The  testator  held  over  after  the  expi- 
ration of  the  lease,  either  as  tenant  by  sufferance,  or  at  Will,  or  from 
year  to  year.  To  make  out  the  Plaintiff's  case,  it  must  be  con- 
tended that  the  testator  was  tenant  from  year  to  year :  for,  if  he  was 
tenant  at  Will,  the  general  doctrine  is,  that  the  death  of  either  party 
determines  the  Will;  and  it  would  follow  of  necessity,  that  no 
interest  passed  by  the  bequest;  and  therefore  the  Plaintiff  could 
not  qualify  an  interest  in  him  by  virtue  of  the  bequest,  unless  he  can 
say,  the  opportunity  the  executrix  had  of  dealing  with  the 
estate  *  her  testator  had  in  his  life  for  an  estate  and  inter-     [^  392] 
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est  fastens  upon  it  a  trust,  not  only  for  the  general  estate,  but  for 
the  particular  legatee  of  that  property ;  though  he  cannot  say,  any 
interest  passed  by  the  Will  to  him. 

The  case  of  tenant  by  sufferance  cannot  be  stronger  than  that  of 
tenant  at  will.  The  question  is  new,  whether  an  executrix,  deal- 
ing with  the  opportunities,  which  she  derives  by  her  succession 
without  title  to  the  estate  a  tenant  by  sufferance  or  at  will  had  held, 
is  a  trustee  for  the  person,  who  cannot  say,  he  took  an  interest  un- 
der the  Will :  or,  whether  it  is  to  be  said  against  her,  only,  that  the 
advantage  she  made  of  those  opportunities  should  be  for  the  general 
estate. 

The  result  is  this.  I  think,  it  is  impossible  she  could  hold  it  for 
herself.  Not  applying  it  to  this  case,  but  supposing  another  person, 
not  the  wife,  was  residuary  legatee,  the  question,  I  should  think, 
would  be  in  favor  of  that  other  residuary  legatee :  being  a  casual 
advantage  from  the  dealing  of  the  executrix ;  not  an  enjoyment  of 
the  property  under  the  effect  of  a  bequest  the  testator  meant  to 
make ;  for  the  bequest,  operating  nothing,  must  be  considered  as 
struck  out,  and  not  part  of  the  Will :  like  an  executor,  becoming 
general  occupant,  or  happening  to  take  freehold  estate  not  limited 
to  any  one.  '  The  question  then  is,  whether  the  testator  was  tenant 
from  year  to  year ;  and  what  is  the  consequence.  That  is  also  a 
subject  j7nm<e  impresiionis  :  quite  new  :  but  I  have  a  strong  inclina- 
tion of  opinion  upon  it.  First,  it  is  clear,  if  this  testator  had  died  at 
the  close  of  the  twentieth,  and  the  commencement  of  the  twenty- 
first,  year  of  the  lease,  subsisting  at  the  date  of  the  Will,  there  is  no 
doubt  the  effect  would  have  been,  that,  though  there  was  but  a  year 
to  come,  she  would  have  been  tenant  for  life ;  with  remain- 
[*d9d]  der  to  the  nephew,  for  so  much  of  the  year  *as  should  not 
elapse  in  her  life  :  and,  if  she  had  been  tenant  but  for  that 
year,  and  had  renewed,  she  could  no  more  have  said,  she  was  not  a 
trustee,  because  it  was  only  for  one  year,  than  if  she  had  renewed  in 
the  tenth  year.  It  is  not  the  short  or  long  duration  of  the  interest 
that  makes  the  difierence.  The  question  then  is,  whether  the 
change  of  the  nature  of  the  testator's  interest  makes  a  difference  ? 
If  he  was  tenant  from  year  to  year,  does  that  interest  pass  under 
these  words  ?  If  I  am  right  in  thinking,  the  future  lease  would  pass 
under  these  words,  if  there  was  an  express  demise  for  one  year, 
the  consideration  is  the  same,  if  it  had  been  only  a  remnant  of  one 
year.  Upon  the  authority  of  the  case  of  Doe  v.  Porter  (1)  the  in- 
terest of  tenant  from  year  to  year  is  transmissible  to  representatives. 
Then  I  cannot  see,  why  the  benefit  of  that  interest  shall  not  be 
devoted  to  other  persons,  for  whom  the  representatives  are  trustees ; 
and  the  consequence  is,  that  the  testator  would  be  taken  to  be  lessee 
for  a  year,  when  he  died  ;  having  an  interest  for  a  year  in  the  es- 
tate; which  would  pass  by  the  eflect  of  these  words. 

If  it  would  not  pass,  could  the  executrix  avail  herself  of  it  to  say, 

(1)  3  Term  Rep.  13. 
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it  wa«  a  beneficial  interest  to  her  ?  Upon  the  case  I  have  just  men- 
tioned she  could.  Could  she  refuse  to  avail  herself  of  it,  if  the  in- 
tention was  to  give  the  benefit  of  it  to  this  legatee  ?  This  Court 
would  not  permit  her  to  renounce  it,  if  he  had  an  interest  in  it,  which 
this  Court  would  compel  her  to  make  good.  The  question  then  is, 
whether  this  is  not  the  same,  as  if  the  lessee  had  died  possessed  of 
a  term,  of  which  only  one  year  remained  ;  or  which  was  only  for 
one  year  ;  and  the  person,  who  was  tenant  for  life  of  that  interest, 
in  the  course  of  that  year  renewed.  It  makes  no  differ- 
ence, that  the  possession  goes  on  *  from  year  to  year ;  for  [•  394] 
she  would  have  it  in  every  year  as  executrix,  until  renew- 
al. I  have  a  strong  inclination,  that,  if  you  can  make  out  at  law, 
that  the  future  lease,  viz.  a  lease  subsequent  the  Will,  would  have 
passed  to  James  after  the  death  of  the  wife,  the  estate  he  had,  if  an 
estate  from  year  to  year,  would  pass :  and,  if  it  did,  all  the  conse- 
quences follow,  that  result  in  this  Court  from  a  person,  having  a  re- 
newable interest,  giving  the  estate  to  more  than  one,  in  succession. 

If  there  is  any  doubt,  whether  this  person  was  tenant  from  year 
to  year,  there  must  be  an  inquiry. 

I  cannot  find  any  where,  that  the  Equity  was  raised  for  a  per- 
son, who  cannot  say,  that  any  thing  was  meant  to  pass  under  the 
Will  to  him. 

I  have  entered  in  my  own  note  of  Hone  v.  Medcraft,  in  which 
case  the  decree  is  not  accurately  stated  in  Brown,  that  Lord  Thur- 
low  said,  the  distinction  in  Abney  v.  Miller  (1)  would  not  do.  That 
was  also  stated  in  a  case  of  copyhold  estate  in  Douglas  or  Cowper : 
though  it  does  not  appear  in  print. 

March  \bth.  The  Attorney  General  [Hon.  Spencer  Perceval] 
stated,  that  the  fact  was,  that  the  lease  expired,  instead  of  August, 
as  had  been  supposed,  at  Lady-day  preceding ;  and  half  a  year's 
rent,  due  at  Michaelmas,  was  actually  paid  to  the  landlord  before 
the  death  of  the  testator ;  who  was  therefore  accepted  as  the  tenant. 

The  Lord  Chancellor  [Eldon]  said,  his  opinion  was,  that  if  the 
testator  was  tenant  from  year  to  year,  the  renewed  lease 
*  was  taken  for  the  trusts  of  the  Will ;   and  directed  the     [*  395] 
cause  to  stand  for  an  inquiry  as  to  the  fact. 

Aug.  27.  The  Lord  Chancellor. — ^The  circumstances  of  this  case 
are  very  singular,  and  the  case  is  new  in  its  kind.  I  shall  therefore 
have  no  objection  to  hear  it  re-argued,  if  the  parties  should  be  dis- 
satisfied with  the  opinion  I  shall  now  express. 

It  seems  to  me,  the  Master  of  the  Rolls  was  rightly  of  opinion, 
that  under  the  circumstances  stated  to  him  the  trusts  of  the  old 
lease  did  not  attach  upon  the  new  lease.  The  cause  comes  before 
mc  under  diflTcrent  circumstances;  and  they  are  very  singular. 
The  testator  gives  all  the  estate  and  interest  he  shall  have  at  his 

(1)2Atk.593. 
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death  in  certain  premises,  describing  them.'  The  lease,  under  which 
he  held,  expired  some  time  before  his  death :  but  he  continued  the 
possession  of  the  premises ;  and  became,  as  it  now  appears,  a  tenant 
from  year  to  year  at  a  yearly  rent.  The  consequence  is,  his  Will 
operates  to  pass  that  estate  he  had  in  the  premises  to  his  wife  for 
life,  with  remainder  to  the  appellant ;  and  the  question  is,  as  the  in- 
terest, which  passed  at  the  testator's  death,  was  an  interest  he  could 
bequeath  by  a  Will  antecedent  to  his  acquiring  it,  and  that  interest, 
though  but  a  tenancy  from  year  to  year,  being  bequeathed  to  one 
for  life,  with  remainder  to  another,  if  during  the  tenancy  of  the  per- 
son, who  took  for  life,  acting  upon  the  good  will,  that  accompanies 
the  possession,  she  gets  a  more  durable  term,  whether  the  persons, 
who  are  to  take  against  her,  are  or  are  not  entitled  to  say,  that  term 
is  acquired  for  their  benefit,  as  well  as  her  own.  If  she  had  died  in 
his  life-time,  his  term  from  year  to  year  would  have  passed  to  the 

remainder  man ;  who  would  have  been  specifically  entitled 
[*  396]     *  to  it.     The  consequence  is,  the  term,  though  short,  is 

bequeathed  in  these  particular  estates ;  and  it  cannot  de- 
pend upon  the  question,  whether  the  interest  is  long  or  short.  Sup- 
pose, only  a  quarter  of  a  year  subsisted  at  the  death  of  the  testator ; 
if  the  tenant  for  life  did  renew,  it  must  have  been  as  well  for  the 
benefit  of  the  persons  to  take  afterwards,  as  herself.  The  question 
then  is,  whether  the  words  pass  that  new  interest  the  testator  got, 
and  whether,  having  acquired  that  as  a  continuation  of  the  interest 
he  had,  and  that  passing,  if  at  all,  under  the  Will,  the  circumstance 
of  her  being  tenant  only  from  year  to  year  makes  a  difference.  My 
inclination  is,  that  it  does  not.  But  I  will  consider  it  longer,  before 
I  give  out  the  judgment. 

The  decree,  pronounced  at  the  Rolls,  was  reversed ;  and  it  was 
declared,  that  the  testator  Thomas  James  had  at  tlie  time  of  his 
death  an  interest  in  the  leasehold  premises  in  question,  which  passed 
by  bis  Will ;  and,  that  the  renewal  of  the  lease  by  the  testatrix  Ju- 
dith James  was  subject  to  the  trusts  of  the  Will  of  Thomas  James  ; 
and  that  the  Plaintiff  Thomas  James  became  under  that  Will  enti- 
tled upon  the  death  of  Judith  James  to  the  benefit  of  the  renewed 
lease,  and  the  rents  and  profits  of  the  premises.  An  account  was 
directed  of  all  sums,  paid  by  Judith  James  for  the  fine  and  fees  upon 
the  renewal  of  the  lease ;  and  the  Master  was  directed  to  settle, 
what  proportion  of  the  same  ought  to  be  paid  by  the  Plaintiff;  and 
an  account  was  directed  of  the  rents  and  profits,  received  since  the 
death  of  Judith  James  by  her  executor  and  devisee  (1). 

1.  Generally  speaking,  a  devise  of  a  leasehold  interest  is  revoked  by  a  sub- 
sequent renewal  of  the  lease :  Martvood  v.  TVcmer,  3  P.  Wma.  170 ;  J^bney  v. 
Miller^  2  Atk.  597 :  but  tlie  context  of  the  will  may,  it  seems,  control  this  con- 
struction: CarU  V.  Cartty  3  Atk.  176;   S.  C.  Ridgw.  222;   Stirling  v.  lAdyard^ 

(1)  This  Decree  affirmed  upon  a  Re-hearing,  ixMf,  vol.  xv.  29(>.  See  Randall 
V.  RtiMsell,  3  Mer.  190;  Colegrave  v.  Col^grase,  6  Mad.  72. 
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3  Atk.  199:  the  question  in  these  cases  turns  upon  the  intention  of  the  testator,  to 
be  collected  from  the  language  of  his  will :  SUUier  v.  JS/oton^  16  Ves.  201 ;  Col- 
grave  V.  Manby,  6  Mad.  84. 

2.  The  doctrine  of  the  principal  case,  that  a  tenant  who,  after  the  expiration  of 
his  lease,  continues  in  occupation  as  tenant  from  year  to  year,  has  a  devisable 
interest  in  the  premises  so  held,  and,  if  he  devise  tlie  same,  any  renewed  lease, 
obtained  by  his  executors,  will  be  subject  to  the  same  trusts  as  that  interest  which 
the  testator  devised,  was  considered  by  Sir  William  Grant  as  a  point  upon  which, 
after  the  present  decision,  no  doubt  could  be  entertained:  Randall  v.  Rustellj 
3  Meriv.  196;  and  see,  ante,  notes  J,  2,  to  Mowfy  v.  MaUhewa,  7  V.  174. 

3.  The  ^  case  of  copyhold  estate,  reported  in  Douglas  or  Cowper,"  alluded  to 
by  Lord  Eldon  in  the  principal  case,  probably  may  be  that  of  Heylyn  v.  Hoflytiy 
Cowp.  130. 


MARTON,  JEr  parte.  [•  397] 

[1805,  August  15.] 

ExpBifDiTuaB  by  the  Committee  of  a  lunatic's  estate  without  a  previous  application 
not  to  be  allowed. 

The  petition  was  presented  by  the  Committee  of  the  estate  of  a 
lunatic,  tenant  in  tail,  with  remainders  over  to  the  Committee  and 
others ;  praying  to  be  allowed  for  expenditure  upon  the  estate,  made 
without  any  previous  application ;  alleging,  that  great  improvements 
had  been  made. 

The  Lord  Chancellor  [Eldon]  expressed  his  regret,  that  the 
Court  had  in  a  hard  case  been  induced  to  relax  the  rule  not  to  allow 
any  expenditure,  made  without  a  previous  application  ;  the  conse- 
quence of  which  is,  that  Committees  never  make  application.  His 
Lordship  added,  that,  as  there  was  that  instance,  he  would  see,  what 
could  be  done  in  this  case  ;  which  appeared  fair  ;  desiring  it  to  be 
understood,  that  in  future  expenditure,  made  without  a  previous 
application,  shall  never  be  allowed  (1). 

As  to  the  modem  relaxation  of  the  rule  laid  down  in  the  principal  case,  see 
ante,  note  1  to  Blunt  v.  Clitherow,  C  V.  799. 

(1)  Ur  jHoie  HUhertj  the  next  case ;  anttj  Awm,  vol.  x.  104.  The  same  rule  as 
to  a  Receiver,  Blunt  v.  CUthirwe^  otife,  vol.  vi  799,  has  been  relaxed.  See  the 
note,  ofi/e,  L  85.  "^ 
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HILBERT,  Ex  parte. 

[1805,  August  23.] 

Expenditure  by  the  Committee  of  a  lunatic's  estate  without  a  previous  application 
not  to  be  allowed. 

The  Committee  of  the  estate  of  a  lunatic,  tenant  for  life,  bad  ex- 
pended to  the  amount  of  6000/.  upon  the  estate  ;  and,  as  to  4000/. 
without  an  application.     The  petition  prayed,  that  he  should  be 

allowed  the  whole. 
[*  398]  *  The  Lord  Chancellor  [Eldon]  said,  such  a  thing 

could  not  be  permitted ;  and  referred  to  another  petition 
in  the  paper,  upon  an  expenditure  of  9000/.  without  any  applica- 
tion whatsoever  ;  observing  that  it  could  not  be  allowed. 

Mr.  Piggotty  for  the  persons  entitled  in  remainder,  said,  they 
were  willing  to  take  part  of  the  expenditure  upon  themselves.  An 
inquiry  was  therefore  directed ;  regard  being  had  to  the  estate  of 
the  lunatic,  and  to  the  proportion,  that  ought  to  fall  upon  the  inherit- 
ance and  what  part  the  owners  of  the  inheritance  are  willing  to  take 
upon  themselves  (1).  

See  the  reference  given  in  the  note  to  the  last  preceding  case. 


WETHERELL,  Ex  parte. 
[1805,  August  16.] 

Equitable  mortgage  from  a  deposit  of  part  of  the  title-deeds ;  with  evidence,  not 

merely  parol,  but  in  writing,  that  the  object  was  to  create  a  security  upon  the 

whole  (a\ 
Equitable  mortgage  by  delivery  of  deeds.    The  possession  of  the  deeds  is,  if  no 

other  purpose  is  shown,  evidence  of  an  agreement,  that  the  estate  itself  shall 

be  a  security,  [p.  401.] 
Whether  it  is  necessary  to  deliver  all  the  deeds,  Qiuerc,  [p.  401.] 

John  Starforth  and  his  son  Gilbert  Starforth,  being  indebted  to 
the  petitioners,  bankers  at  Durham,  gave  their  bond,  dated  the  15th 
July,  1800 ;  and  by  indentures  of  the  same  date,  agreed  to  give 
farther  security  for  the  sum  of  2500/.  then  due  to  the  petitioners, 
and  for  farther  advances ;  covenanting,  that  certain  premises,  men- 
tioned in  the  schedule,  should  be  a  security  accordingly  ;  and  some 
securities,  belonging  to  the  Starforths,  were  also  assigiied.  • 

(1)  Ex  parte  Marlon :  the  preceding  case ;  see  the  note. 

(a)  The  doctrine  of  equitable  mortgages  has  not  generally  been  recognised  in 
the  Courts  of  the  United  States,  to  the  extent  of  the  English  cases.  See  2  Stonr's 
Equi.  Juris.  §  1020;  4  Kent,  Com.  5th  edit  1.50,  151;  MandmUt  v.  WtUk, 
5  Wheat  277. 
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The  petition  stated,  that  in  October  1602  the  balance  having  in- 
creased to  5000/.  and  the  petitioners  applying  for  farther 
security,  Starforth  and  his  son  agreed  to  *  deposit  the  title-  [*399] 
deeds  of  an  estate,  called  The  Milnhouses,  of  which  Gil- 
bert Starforth,  the  .son,  was  seised  in  fee,  as  an  additional  security ; 
and  accordingly  a  bundle  of*  papers  was  sent  to  the  banking-house 
of  the  petitioners ;  represented  to  be  the  title-deeds  of  that  estate ; 
which  the  petitioners  put  up  without  examination.  They  continued 
to  make  farther  advances  until  the  bankruptcy  of  Starforth  and  his 
son,  upon  the  6th  of  August,  1803  ;  after  which  they  discovered, 
that  the  deeds,  deposited  as  the  title-deeds  of  the  Milnhouses  estate, 
relate  only  to  a  moiety  of  that  estate  ;  and  bring  the  title  no  farther 
down  than  to  the  year  1725  ;  and  the  bankrupts  retained  the  other 
deeds  ;  and  they  got  into  the  possession  of  the  assignees. 

The  prayer  of  the  petition  was,  that  the  debt,  due  to  the  petition- 
ers, may  be  declared  to  be  charged  upon  the  Milnhouses  estate, 
as  well  as  the  other  estates,  comprised  in  the  indentures  of  1800: 
that  those  estates  may  be  sold  ;  and  the  produce  of  the  sale  may  be 
applied  in  discharge  of  the  debt ;  and,  that  the  petitioners  may  prove 
the  residue. 

Gilbert  Starforth  upon  his  examination  stated,  that  Boulton,  one 
of  the  bankers,  in  conversation  expressed  their  wish  to  have  a  regu- 
lar mortgage  of  the  Milnhouses  estate  and  the  other  estates,  comprised 
in  the  indentures  of  1800  ;  stating,  that  the  title-deeds  were  in  their 
hands.  Upon  which  Starforth  in  answer  expressed  a  wish,  that  there 
should  be  a  regular  mortgage  ;  and  communicated  their  wish  to  his 
father ;  who  said,  they  were  unreasonable  ;  and  had  security  enough. 

A  memorandum  was  produced,  written  by  Gilbert  Starforth^  enti- 
tled *-A  Schedule  of  the  Annual  Value  of  the  property  of 
John  Starforth  and  Son  given  in  Security  to  Messrs.  *  Mow-      [*  400] 
bray  and  Co."  In  that  schedule  the  estate  at  Milnhouses 
was  the  first  article. 

Mr.  Romilly  and  Mr.  Bell,  in  support  of  the  Petition. 

If  no  bankruptcy  had  happened,  the  petitioners  would  have  been 
entitled  to  a  decree  for  a  mortgage ;  and  the  assignees  must  be  in 
the  same  situation.  The  ground,  upon  which  this  sort  of  case  is 
taken  out  of  the  Statute  (1)  is  fraud  ;  as  if  blank  papers  had  been 
delivered,  under  the  representation,  that  they  were  the  deeds ;  like 
the  case  of  a  Promissory  Note  given,  not  to  pay  :  a  charge  upon  an 
estate  in  Eutopia  ;  or  any  other  case  of  fraud.  It  is  not  necessary, 
that  the  whole  complete  title  should  be  in  the  petitioners.  The  son 
upon  his  examination  admits  that  these  deeds  were  delivered  as  the 
title-deeds ;  and,  though  not  delivered  originally,  they  were  leA  in 
the  hands  of  the  petitioners,  with  his  privity ;  stating,  that,  when 
informed,  that  the  deeds  had  been  deposited,  he  made  no  objection  ; 
and  expressed  his  desire  to  his  father,  that  a  farther  security  might 
be  made  according  to  the  desire  of  the  petitioners. 

(1)  Stat.  29  Ch.  11.  c.  3,  b.  4. 
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Mr.  Richards  and  Mr.  Cooke^  for  the  Assignees. 
This  application  stands,  not  upon  an  agreement  for  a  security 
upon  the  estate,  but  upon' this  ;  that  the  petitioners  have  the  deeds ; 
which  are  the  muniments  and  evidence  of  the  tide.  Certainly  the 
Court  would  not  take  the  deeds  out  of  the  hands  of  the  lender.  If 
it  was  put  upon  agreement,  it  would  be  of  no  effect ;  being  by  parol. 
In  this  instance  the  petitioners  have  only  a  few  of  the  deeds.  If 
nothing  more  than  blank  paper  had  been  delivered,  it  could  not  have 

the  effect  of  an  equitable  mortgage.  The  party,  claiming 
[*  401]      under  a  deposit,  must  see,  that  what  *  is  given  as  a  deposit 

of  deeds  is  really  so.  It  was  incumbent  upon  the  petition* 
ers  to  take  care,  that  they  had  the  security  they  meant  to  rely 
upon.  The  conclusion  upon  the  affidavits,  and  the  circumstance  of 
the  possession  of  these  deeds  by  the  bankrupts  at  the  date  of  the  bank- 
ruptcy, is,  that  there  was  not  an  agreement  for  a  deposit ;  which 
was  only  of  deeds  as  to  a  moiety  of  the  estate,  not  by  the  owner ; 
but  by  his  father,  having  no  interest  himself,  and  without  authority 
from  his  son. 

The  Lord  Chancellor  [Eldon]. — Under  all  the  circumstances 
of  this  case  there  is  sufficient  evidence  in  writing,  (and  that  is  the 
ground,  upon  which  my  decision  stands),  to  raise  an  equitable 
mortgage  of  the  whole  of  these  estates.  It  is  very  well,  though  it 
has  not  been  long,  settled,  that  if  there  has  been  a.  delivery  of 
deeds,  that  in  this  Court  amounts  to  an  equitable  mortgage ;  and 
the  possession  of  the  deeds  is,  if  no  other  purpose  is  shown, 
evidence  of  an  agreement,  that  the  estate  itself  shall  be  a  security. 
It  has  never  yet  been  decided,  how  far  it  is  necessary  to  deliver  all 
the  tide-deeds :  or,  whether  that  would  not  be  taken  to  be  a  suf- 
ficient deposit,  which  could  be  taken  upon  looking  at  the  instru- 
ments to  amount  id  evidence,  that  the  estate  was  meant  to  be  a 
security.  It  is  clear  on  the  other  hand,  that,  if  a  man  has  my 
title-deeds,  he  cannot  without  my  privity  by  making  a  deposit  of 
those  deeds  oblige  me  to  give  a  mortgage.  He  certainly  may  have 
the  possession  of  them  under  such  circumstances,  that,  if  he  hands 
them  over  to  a  third  person,  there  will  be  insuperable  difficulty  in 
my  getting  them  back  from  that  person.     But  a  mere  deposit  will 

not  bind  me  to  give  him  an  actual  interest  in  the  estate. 
[*  402]         *  In  the  present  case,  which  is  not  a  mortgage,  though 

there  was  something  like  a  mortgage,  in  1800,  by  the 
father  and  son,  securing  2500/.  then  due  and  farther  advances,  it  is 
alleged  by  the  depositaries,  that  the  agreement,  accompanying  the 
deposit,  was  made  upon  the  representation,  that  these  were  the 
title-deeds  of  the  whole  estate.  If  that  agreement  was  made  out 
by  clear,  admissible,  evidence,  as  against  the  bankrupts  themselves, 
and  therefore  against  the  assignees,  this  Court  would  enforce  the 
effect  of  that  contract ;  compelling  them  to  make  good  that  repre- 
sentation. The  son  states,  that  he  knew  nothing  of  it ;  but  admits, 
that  Boulton,  one  of  the  bankers,  in  conversation  expressed  a  wish 
upon  their  part,  that  a  regular  mortgage  should  be  made,  not  only  of 
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the  Milnhouses  estate,  but  of  the  other  estates,  described  in  the  deed 
of  1800 ;  stating  to  him,  that  the  title-deeds  were  in  the  hands  of 
the  bankers.  That  is  an  express  communication  to  the  son,  that 
they  had  the  deeds.  He  does  not  intimate,  that  his  father  sent 
them  without  his  privity :  on  the  contrary,  he  expressed  a  wish  to 
Boulton,  that  there  should  be  a  regular  mortgage;  and  commu- 
nicated their  wish  to  his  father  ;  who  said,  they  were  unreasonable, 
and  had  security  enough.  The  representation  of  the  son  in  writing 
b,  that  he  inserted  the  Milnhouses  estate  with  the  particulars  of  the 
other  property  in  mortgage  to  the  bankers :  an  original  paper  in  his 
own  hand-writing,  entitled,  <<  A  Schedule  of  the  annual  value  of  the 
property  of  John  Starforth  and  Son  given  in  a  security "  to  the 
Bank ;  stating  the  Milnhouses  and  the  other  estates  :  not  a  moiety  ; 
but  the  entirety.  Then  is  it  more  satisfactory  to  go  upon  the  effect 
of  the  deposit  of  the  deeds,  though  all,  that  related  to  that,  passed 
in  parol ;  or  to  say,  that  under  the  hand  of  the  party  it  appears, 
that  the  meaning  of  the  deposit  of  such  of  the  deeds  as 
were  deposited  was  to  *  create  a  security  upon  the  whole  ?  [*  403] 
The  evidence  is  quite  sufficient  to  attach  a  security  upon 
the  whole  estate.     Make  the  Order  (1). 

For  a  summary  of  the  leading  doctrines  with  respect  to  (what  are  called)  equita- 
ble mortgages,  see,  aaUf  the  notes  to  Ex  parte  Comings  9  V.  115. 


HAIGH,  Ex  parte. 
[1805,  August  20.] 
EquiTABLE  Mortgage  by  the  deposit  of  a  lease. 

The  object  of  this  petition  was  to  establish  a  security  upon  a  lease- 
hold estate,  by  way  of  equitable  mortgage,  in  consequence  of  a  de- 
posit of  the  lease  by  parties,  who,  being  indebted  to  the  petitioner, 
and  in  very  embarrassed  circumstances,  applied  to  him  for  assistance 
by  discounting  ;  after  which  application  the  lease  was  delivered. 

Mr.  Richards  and  Mr.  Johnson,  in  support  of  the  Petition.  Mr. 
RomiUy  and  Mr.  BtU,  contra. 

The  Lord  Chancellor  [Eldon]. — ^The  case  of  Russell  v.  Rus- 
sell (2)  is  a  decision  much  to  be  lamented ;  that  a  mere  deposit  of 
deeds  shall  be  considered  as  evidence  of  an  agreement  to  make  a 
mortgage.  That  decision  has  led  to  discussion  upon  the  truth  and 
probability  of  evidence,  which  the  very  object  of  the  Statute  of 
Frauds  (3)  was  entirely  to  exclude.     In  this  case  these  parties,  be- 

(1)  Ex  parte  Haigk,  the  next  case ;  £r  parte  Comings  ante^  vol.  ix.  115;  see 
ihe  note,  117. 

(2)  1  Bro.  C.  C.  269. 

[S)  StaU  29  Ch.  11.  c.  3,  s.  4. 

VOL.  XI.  18 
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ing  unquestionably  pressed  to  the  very  verge'  of  bankruptcy,  unless 
immediately  assisted,  and  being  indebted  to  the  petitioner, 
[*404]  *  applied  to  him  to  discount.  He  hesitated  at  first.  The 
lease  was  deposited ;  and  it  is  difficult  to  collect,  whether 
the  original  deposit  was  as  a  security  for  the  bills,  then  discounted, 
or  for  fiiture  discounts.  The  rule,  ^nd  I  repeat  my  regret  that  it 
ever  was  established)  calls  upon  the  Court  to  decide  upon  parol  evi- 
dence, what  is  the  meaning  of  the  deposit ;  which,  independent  of 
the  Statute  of  Frauds,  ought  always  to  be  by  writing.  Still  after  that 
decision  we  must  engage  with  that  difficulty.  It  is  said,  this  is  not 
usual  among  tradesmen.  But  one  of  the  greatest  mischiefs  is,  that 
persons  in  this  city  and  other  commercial  towns  are  continually 
dealing  in  these  deposits ;  not  having  persons  with  them,  who  are 
capable  of  advising  them ;  and  the  bankrupt  paper  is  swelled  by 
petitions,  to  ascertain  what  these  deposits  are.  Upon  the  evidence 
in  this  case  the  Master  is  right.  Therefore  confirm  the  report,  and 
make  the  Order  according  to  the  prayer  (1). 

See  the  reference  given  in  the  last  preceding  note. 


METCALFE,  Ex  parte. 

[1805,  August  1&] 

A.  AivD  R  bankrupts.  Proof  in  respect  of  a  cash  balance  due  from  A.  to  R  but 
the  dividends  retained,  to  reimburse  the  estate  of  A.  what  it  should  overpay 
upon  a  distinct  transaction ;  an  advance  of  bills  from  A.  to  B. ;  some  of  which 
were  dishonored  (a). 

Thomas  Williamson  and  Worrall  Palmer  had  dealings  together 
and  kept  accounts  respectively ;  commencing  on  the  7th 

[*405]  of  August,  1800,  and  ending  on  the  9th*  of  February, 
1802 :  in  the  course  of  which  it  appeared,  that  Palmer  had 

received  from  Williamson  in  cash  and  bills  the  sum  of  6424/.  9s. 

3d. ;  and  Williamson  had. received  from  Palmer  in  cash  the  sum  of 


(1)  Ex  parte  WdhtnU:  the  preceding  case.  Ex  parte  Comings  anity  voL  ix. 
115 ;  see  the  note,  117. 

In  Ex  parte  Findenj  llth  January,  1805,  Lord  Eldon  expressed  his  disapproba- 
tion of  Lord  Thurlow's  decision  in  Russel  v.  RuskI  ;  as  breaking  in  upon  the 
Statute  of  Frauds ;  and  declaring,  that  a  deposit  of  deeds  should  not  be  considered 
as  a  mortage  except  in  a  clear  case,  refused  so  to  treat  it  in  that  instance.  The 
same  opinion  is  expressed  by  the  Master  of  die  Rolls  in  J^orria  v.  Wilkintoru  posL 
voLxii.  192.  ^^ 

(a)  Where  there  have  been  mutual  accommodation  bills,  and  one  of  the  parties 
becomes  bankrupt,  formerly  the  solvent  party  was  allowed  to  prove  upon  the  otlier's 
estate  for  the  amount  of  the  bills  accepted  by  him,  the  dividends  being  stayed 
until  he  had  actually  paid  them ;  but  now  he  must  actually  pay  them  before  he 
will  be  allowed  to  prove  the  amount  of  them  upon  the  bankrupt's  estate.  Aichbold 
on  Bank.  Laws,  111. 
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5824/.  19*.  7d.,  making  a  balance  of  599/.  9t.  8d.  in  favor  of  Wil- 
liamson. On  the  llthof  Febraary,  1802,  Palmer  committed  an  act 
of  bankruptcy.  On  the  13th  of  February  Williamson  committed 
an  act  of  bankruptcy ;  and  Commissions  issued  against  both. 

Several  of  the  bills,  delivered  to  Palmer  by  Williamson,  were 
drawn  by  Williamson  on  Thomas  Goodenough ;  and  were  in  circu- 
lation at  the  time  of  the  bankruptcies :  but  such  bills,  to  the  amount 
of  10982.,  were  not  accepted  or  paid   by  Goodenough.     Several 
holders  of  such  dishonored  bills  proved  them  under  the  Commissions ; 
and  received  dividends  of  lOs.  in  the  pound  upon  the  whole  sum  of 
1098/.  amounting  to  the  sum  of  549/.  under  the  Commission  against 
Palmer,  and  6s.  8d,  in  the  pound,  amounting  to  366/.  under  Wil- 
liamson's Commission.     At  the  meeting  for  a  final  dividend  the  as- 
signees of  Palmer  applied  to  prove  498/.  lOt.  4d,  under  Williamson's 
Commission,  as  a  debt  due  to  the  estate  of  Palmer ;  and  claimed  to 
be  paid  their  share  of  the  former  dividend ;  alleging,  that  the  amount 
of  the  said  dishonored  bills,  l)eing  the  said  sum  of  J  098/.,  ought  to 
have  been  discharged  from  the  sum  of  6424/.  9s.  3d. ;  and  so  there 
would  appear  to  have  been  a  balance  of  498/.  lOs.  4d.,  due  from 
Williamson  to  Palmer  at  the  date  of  his  bankruptcy :  but  the  assign- 
ees of  Williamson  objected  to  the  proof;  insisting,  that  even  admit- 
ting (which  they  did  not)  such  balance  of  498/.  lOs.  id.  to  have  been 
due  frem  Williamson  to  Palmer  at  the  date  of  ^is  bankruptcy,  they 
were  entitled  to  be  paid  out  of  the  estate  of  Palmer  199/.  I6s.  8d.; 
having  been  <!ompelled  to  pay  366/.  in  dividends  upon  the 
sum  of  1098/.,  *  the  amount  of  the  dishonored  bills ;  which     [*  406] 
sum  of  366/.  exceeded  the  amount  of  the  dividends  of  6s. 
8d.  in  the  pound  on  the  sum  of  498/.  lOt.  4d.  by  the  sum  of  199/. 
168.  8d. 

The  Commissioners  refused  to  permit  the  proof  by  the  assignees 
of  Palmer ;  and  adjourned  the  dividends  under  both  Commissions  to 
give  an  opportunity  of  applying  to  the  Lord  Chancellor :  upon  which 
this  petition  was  presented  by  the  assignees  of  Williamson,  praying 
that  the  assignees  of  Palmer  may  be  restrained  from  proving  the  said 
sum  of  498/.  lOs.  4d.  under  Williamson's  Comipission  ;  and  that  the 
petitioners  may  be  permitted  to  prove  such  sum  as  shall  appear  due 
to  the  estate  of  Williamson  under  Palmer's  Commission. 

Mr.  Ramilly  and  Mr.  Heys,  in  support  of  the  petition,  observing, 
that  both  parties  contended  for  more  than  they  were  entitled  to, 
contended,  that  this  was  not  like  the  case  of  cross-paper :  Ex  parte 
Walker  (1)  :  Ex  parte  Earle  (2).  In  this  instance  there  was  no  dis- 
tinction between  bills  and  cash;  as  in  the  case  of  cross-paper;  the 
bills  being  negotiated  ;  and  therefore  as  good  as  money. 

Mr.  Cullen,  for  the  assignees  of  Palmer,  opposed  the  Petition. 

The  Lord  Chancellor. — [Eldon]. — This  is  a  very  difficult  ques- 
tion.    It  is  not  a  case  of  cross-paper.     There  is  a  cash  transac- 

(1)  .4ii/e,  vol.  iv.  373. 

(2)  •^nfe,  vol.  V.  83a 
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tion,  and  a  bill  transaction ;  and  the  demand  of  Palmer's  estate 
against  Williamson's  estate  is  to  prove  the  cash  balance : 
[*  407]  the  *  effect  of  which  is  to  lay  out  altogether  the  paper, 
amounting  to  1098/. ;  letting  the  bills  fall,  as  they  may, 
upon  the  respective  estates.  That  cannot  possibly  be.  On  the 
other  hand  it  is  contended  in  support  of  the  petition,  that,  being,  not 
cross-paper,  but  mutual  advances  of  cash,  and  paper  upon  one  side 
only,  the  whole  is  to  be  looked  upon  as  advance  of  cash  on  both 
sides :  and,  as  if  the  paper  was  good.  With  a  view  to  simplify  it, 
the  best  way  will  be  to  suppose,  there  was  no  cash  transaction :  and, 
that  there  was  one  bill,  for  lOOOZ.  Suppose,  Williamson  put  that 
bill  into  the  hands  of  Palmer ;  and  consider,  first,  what  was  that  pa- 
per with  reference  to  Williamson.  If  it  was  a  bill,  upon  which  he 
could  have  recovered  from  acceptors,  and  indorsers,  and  he  put  it 
into  the  hands  of  Palmer,  who  by  means  of  that  bill  raises  the  money, 
it  might  be  contended,  that  Palmer  would  be  debtor  for  1000/.  to 
Williamson,  parting  with  that  valuable  paper.  But  put  it  the  other 
way  ;  that  it  was  a  bill  in  no  other  sense  than  as  being  drawn  upon 
a  third  person ;  and,  before  it  was  determined,  whether  he  would 
accept,  Williamson  gave  it  to  Palmer ;  who  endorsed  it ;  and  it 
never  was  accepted  :  would  it  be  possible  for  Williamson  to  maintain 
an  action,  until  it  came  back  again  to  him :  and  he  had  paid  money 
in  respect  of  it?  lj|ie  consequence  is,  that  until  the  bill  cam^  back 
upon  Williamson,  Palmer  would  not  have  been  debtor  to  him :  and 
if  it  had  not  come  back  to  him  till  after  the  bankruptcy,  there  would 
have  been  no  debt  at  the  bankruptcy.  Then,  while  the  paper  was 
afloat,  could  Palmer  have  recovered  the  498/.,  due  upon  the  cash 
transaction  ?  He  could  not.  The  answer  of  Williamson  would  be, 
that  Palmer  had  his  name  engaged  in  that  bill,  still  in  circulation ; 
and  Williamson  must  be  disentangled  from  that,  before  the  other 

could  call  for  his  balance. 
[*  408]  *  If  between  these  parties,  considered  as  solvent,  Wil- 
liamson is'entitled  to  say,  Palmer  should  not  have  the  493/., 
until  he  had  restored  the  bill,  being  put  into  his  hands  as  a  medium 
of  raising  money,  and  the  flrst  obligation  was  upon  Palmer,  what 
differ^ce  does  the  bankruptcy  make  ?  No  other  difference  than 
this ;  that,  if  the  assignees  of  Williamson  protect  his  estate  against 
any  liability  upon  the  bill,  Palmer's  estate  is  entitled  to  a  dividend 
upon  the  sum  of  498/. :  that  is,  in  order  to  keep  the  accounts  Anally 
right,  Williamson's  estate  is  entitled  to  retain  the  dividends,  due  to 
Palmer's  estate,  to  the  extent  of  making  them  applicable  to  protect 
the  estate  of  Williamson  against  the  bill.  The  answer  to  the  ob- 
jection, that  in  that  way  Palmer's  estate  will  get  50/.  is,  that  it  is 
accident.  If  the  bankrupt  estate  paid  205.  in  the  pound,  that  would 
not  be  so ;  for  then  Williamson's  estate,  retaining  all  the  dividends 
Palmer's  estate  would  be  entitled  to  in  respect  of  the  498/.,  with  a 
view  to  protection  against  the  proof  in  respect  of  the  paper,  the  thing 
would  come  round :  the  bill  would  be  taken  up  by  Palmer :  and  the 
498/.  would  be  paid  by  Williamson. 
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Therefore  the  sum  of  498/.  is  to  be  proved  against  the  estate  of 
Williamson  by  Palmer's  estate :  but  to  the  extent  of  the  proof  against 
Williamson's  estate  upon  the  bills  the  assignees  of  Williamson  are 
entitled  to  retain  and  apply  the  dividends  in  respect  of  that  proof 
for  the  exoneration  of  the  estate  of  Williamson  ;  to  reimburse  them- 
selves all  the  dividends  they  should  pay  upon  the  bills  ;  which  ought 
to  be  taken  up  by  Palmer.  To  alter  this  decision  it  must  be  shown, 
not  only,  that  the  bills  were  accepted  by  Goodenough ;  but  that 
they  were  accepted  on  account  of  what  the  acceptor  owed  to  Wil- 
liamson.   

Sbs,  cmU,  notes  2,  4,  to  Ex  parte  fVaiktr^  4  V.  373. 


JONES,  Ex  parte.  [♦  409] 

[1805,  August  7.] 

A  COMMISSION  of  bankruptcy  cannot  be  superseded,  before  the  bankrupt  has  sur- 
rendered. 

The  petition  was  presented  by  a  bankrupt ;  praying,  that  the 
Commission  should  be  superseded  ;  and  the  bond  assigned. 

Mr.  FojManqut  and  Mr.  Cooke,  for  the  assignees,  objected,  that* 
the  bankrupt  had  not  surrendered  ;  though  the  time  for  his  surren- 
der bad  expired  a  year  ago ;  and  mentioned  a  late  case,  Ex  parte 
Jones  (1),  in  which  before  the  bankrupt  had  surrendered,  Lord  EI- 
don  would  not  permit  the  Commission  to  be  superseded  ;  notwitli- 
standing  all  the  creditors  consented. 

The  Attorney  General  [Hon.  Spencer  Perceval]  and  Mr.  RomiUyy 
in  support  of  the  petition,  said,  it  was  presented,  before  the  time  for 
the  iMinkrupt's  surrender  expired ;  but  from  particular  circumstances 
it  was  not  answered  in  time.  ' 

The  Lord  Chancellor  [Eldon]. — It  has  been  determined  fre- 
quently, that  the  bankrupt  must  surrender ;  and  after  much  discus- 
sion in  the  late  case,  Ex  parte  Stokes  (2).  Upon  the  reason  also  it 
is  proper  ;  for,  if  the  bankrupt  is  not  to  surrender,  until  he  has  had 
sifted  to  the  bottom  here  the  trading,  the  act  of  bankruptcy,  and  the 
petitioning  creditor's  debt,  when  these  particulars  afterwards  come 
to  be  proved  before  the  Commissioners,  many  persons,  against  whom 
Commissions  of  Bankruptcy  issue,  will  disprove  every  thing. 

Let  this  petition  stand  over  ;  that  the  bankrupt  may  have  an  op- 
portunity to  surrender ;  and  let  him  state  to  the  Commissioners  that 


(1)  AnUf  vol.  viii.  328 ;  post,  vol.  xvii.  4& 

(2)  Ante,  vol.  vii.  405 ;  see  the  note,  409. 
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this  petition  is  presented  ;  and  they  will  not  go  farther  into  the  cir- 
cumstances than  their  duty  requires  (I). 


See  notes  1, 2,  to  Ex  parte  Sk^cea,  7  V.  405. 
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Holder  of  a  bill  of  exchange,  discharging  the  acceptor  by  receiving  a  compo- 
sition, cannot  come  upon  the  drawer  (a\ 

Distinction  as  to  an  acceptor  with  effects^  or  not,  mischievous ;  with  reference  to 
accommodation  iNiper,  [p.  411.] 

Holder  of  a  bill  giving  time  to  the  acceptor,  discharffes  the  drawer,  [p.  411.] 

Bankruptcy  of  Acceptor  does  not  dispense  with  the  necessity  of  notice  to  the 
Drawer  (6),  [p.  412.] 

In  July,  1799,  Andrew  Paul  Pourtales  and  Andrew  George  Pour* 
tales,  drew  two  bills  of  exchange  upon  Claessen,  ICieckhoefer  and  Co. 
of  Hamburgh,  at  three  months  after  date,  tor  S50L  and  2502.,  pay- 
able to  the  order  of  the  petitioner,  for  valuable  consideration.  The 
bills  were  accepted  :  but  before  they  were  due,  the  acceptors  stop- 
ped payment ;  and  the  bills  were  returned  protested.  The  drawers 
'afterwards  became  bankrupt.  The  petitioner's  proof  in  respect  of 
the  bills  was  objected  to,  until  he  should  have  had  recourse  to  the 
estate  of  the  acceptors,  and  have  received  such  dividend  as  should 
be  payable  from  their  estate.  The  petitioner  sent  the  bills  to  his 
agent  at  Hamburgh  for  that  purpose  ;  who  received  a  dividend  from 
the  estate  of  the  acceptors  :  and  was  afterwards  admitted  to  prove 
the  residue  of  his  debt  under  the  Commission  against  the  drawers : 
but,  before  any  dividend  was  received  under  that  proof,  it  appeared, 
that  no  proceeding  in  nature  of  a  Commission  of  Bankruptcy  had 
issued  against  the  acceptors  ;  but  their  affairs  were  settled  by  a  deed 
of  composition ;  which  the  petitioner's  agent  had  signed  upon  re- 
ceiving the  dividends  in  full  discharge  of  the  estate  of  the  acceptors. 
The  petition  prayed,  that  the  dividends  under  the  Commission  should 
be  paid  to  the  petitioner.  It  was  admitted  there  was  no  fraud ;  but 
the  deed  of  composition  was  signed,  and  the  dividend  received,  by 
his  agent  without  inquiry.  The  petition  stated,  that  the 
[*  41 1]     *  assignees  and  the  solicitor  under  the  Commission  pressed 

(1)  Commission  superseded ;  the  bankrupt  being  dead  before  the  last  meeting, 
and  not  having  surrendered.  Ex  parte  IVhxtHr^ton,  Buck.  235.  Commission 
superseded,  to  defeat  a  prosecution  under  hainh  circumstances  for  omitting  to  sur- 
render :  Ex  parte  Lavender^  post,  vol  zviiL  18,  and  1  Rose,  Bank.  Cas.  SH 

(a)  Stoiy  on  Bills  of  Exchange,  506 ;  iMnch  v.  Reynolds,  16  John.  41. 

(h)  It  is  no  excuse  for  not  making  a  demand  of  payment  of  a  note,  that  the 
maker  of  the  note  is  absent  on  a  voyage  at  sea,  the  maker  having  a  domicil  within 
the^tate.'  Dmnu  v.  Walker,  7N.IL  Rep.  199. 
VOL.  XI.  19» 
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the  petitioner  to  apply  and  receive  what  might  be  obtained  from 
the  estate  of  the  acceptors;  representing,  that  he  should  prove 
for  the  residue  :  but,  upon  the  affidavits  there  was  no  special  under- 
taking ;  and  the  transaction  appeared  to  originate  in  a  mistake  of  all 
parties  ;  supposing,  the  proceeding  at  Hamburgh  was  in  the  nature 
of  bankruptcy. 

Mr.  Richards  and  Mr.  Cooke,  in  support  of  the  petition. 

Mr.  RomiUy  and  Mr.  CttUen,  for  the  assignees,  cited  a  late  case. 
Ex  parte  Gualtier  (1),  which  was  upon  a  Foreign  Bill  of  Exchange. 

The  Lord  Chancellor  [Eldon]. — ^The  law  is  not  disputed.  It 
was  very  well  settled  by  Lord  Thurlow  (2)  upon  great  deliberation, 
that,  if  a  person,  having  the  security  of  drawer  and  acceptor,  with 
effects,  (a  distinction  much  to  be  rqgfretted,  having  given  very  mis- 
chievous authenticity  to  accommodation  paper)  gives  the  acceptor 
time,  and  much  more  if  the  drawer  fully  discharges  the  acceptor  by 
composition,  the  holder  can  no  longer  make  a  demand  upon  the 
drawer,  whether  solvent,  or  not :  for  this  reason  ;  that,  if  the  drawer 
could  come  upon  the  acceptor  afterwards,  the  acceptor  does  not  re- 
ceive any  benefit  by  the  composition.  The  nature  of  the  contract 
must  therefore  be,  that  the  holder  shall  so  deal  with  the  Bill,  that  no 
third  person  shall  come  upon  the  acceptor  in  consequence  of  his  act. 
I  remember.  Lord  Thurlow  said,  he  had  consulted  the  Judges  upon 
that  case.  The  decision  is  therefore  of  very  high  authori- 
ty. Lord  Rosslyn  was  struck  with  this  *  consideration ;  [*412] 
that,  if  the  holder  did  all  he  could  substantially  do  for  the 
benefit  of  the  persons,  whose  names  were  upon  the  Bill,  that  was  all, 
that  could  be  expected  ;  and  held,  that  he  should  if  he  really  acted 
for  the  benefit  of  the  other  parties  by  taking  a  composition  from  the 
acceptor,  go  on  against  the  drawer.  But  the  misfortune  of  that  is, 
that  the  other  parties  have  a  right  by  law  to  consider,  what  is  for 
their  benefit ;  and  are  the  judges  of  that ;  and  that  has  been  carried 
so  far,  that  the  actual  bankruptcy  of  the  acceptor  does  not  dispense 
with  the  necessity  of  notice  to  the  drawer. 

That  being  the  law,  I  felt  a  wish  to  find  that  part  of  the  petition 
sustained,  which  represents,  that  the  assignees  and  the  solicitor  press- 
ed the  petitioner  to  get  what  benefit  he  could  in  the  affairs  at  Ham- 
bui^h  ;  intimating,  that  he  should  afterwards  prove  under  the  Com- 
mission. But  the  affidavits  amount  only  to  this ;  that  the  assignees 
and  the  solicitor,  being  persuaded,  that  there  was  a  bankruptcy  at 
Hamburgh,  and  a  dividend,  actually  set  apart,  so  that  in  bankruptcy 
it  was  to  be  considered  as  received  in  diminution  of  the  proof,  do 
make  that  representation ;  and,  that  the  petitioner  shall  receive  divi- 
dends under  that  bankruptcy,  before  he  comes  to  prove  under  the 
Commission  in  this  country,  and  the  future  dividends  after  proof. 
The  petitioner  accordingly  sent  to  his  agent  at  Hamburgh  :  not  in- 

(1)  The  Sittings  after  Trinity  Term,  1805. 

(2)  Ex  parte  Sm^  1  Cooke's  BanJc.  Laws,  168, 171 ;  8th  edit  190, 1 ;  licet  v. 
Berrington,  anU,  vol  u.  540,  and  the  note,  544. 


412  ST.  BARBE,  £X  PARTC.  [1805. 

quiring,  whether  the  proceeding  there  was  a  bankruptcy  or  a  com- 
position ;  and  the  agent  signed  the-  deed  of  composition  :  which  in 
respect  of  payments  under  it  actually  discharges  the  acceptor.  The 
question,  whether  the  petitioner  was  by  fraud  drawn  in,  or  required 
to  sign  the  deed  of  composition,  is  a  mere  question  of  fact.  The 
whole  was  a  common  mistake,  under  the  apprehension  of  all,  that  it 

was  a  bankruptcy :  but,  that  being  misapprehension,  the 
[*  413]     consequence  from  not  knowing,  what  the  act  was,  ^rnust 

fall  upon  the  person,  who  did  the  act ;  who  therefore,  hav- 
ing by  himself  or  his  agent  accepted  a  composition  in  full  of  the 
whole  demand,  is  unfortunately,  but  effectually,  under  circumstances, 
that  exclude  any  demand  by  him  against  the  drawer's  estate. 

See,  anU,  note  2  to  Rees  v.  Berrington^  2  V.  450,  and  note  3  to  Maw9on  ▼. 
Stock,  6  V.  300. 


ST.  BARBE,  Ex  parte. 

[1805,  April  6, 11, 13;  August  27.] 

PARTfTERB  engEffed  individually  in  other  concerns:  if  they  are  distinct,  proof  may 
be  made  in  bankruptcy  of  debts  as  between  the  different  estates :  not,  if  they 
are  merely  branches  of  the  joint  concern  (a). 

The  petition,  and  the  affidavits  in  support  of  it,  stated,  that  a  joint 
Commission  of  Bankruptcy  issued  against  Metcalfe  and  Jeyes,  by  the 
description  of  oilmen,  insurance  brokers,  dealers  and  chapmen. 
They  commenced  their  partnership  in  1793  under  an  agreement  to 
carry  it  on  as  general  factors  and  insurance  brokers,  and  in  such 
other  trades,  as  they  should  agree  upon.  During  the  progress  of 
that  partnership  Metcalfe  carried  on  the  trade  of  an  oilman,  as  a 
distinct  and  separate  concern  ;  and  also  was  upon  his  sole  and  sep- 
arate account  appointed  Ship's  Husband  to  sundry  vessels ;  and  in 
that  character  he  gave  orders  to  the  house  of  Metcalfe  and  Jeyes,  as 
insurance  brokers,  to  effect  insurances ;  and  he  also  gave  them 
orders  for  insurances  on  account  of  other  persons ;  which  he  had 
orders  to  get  made.  He  also  purchased  goods  from  the  partnership 
of  Metcalfe  and  Jeyes ;  and  thereby  and  by  the  premiums,  due  to 
them,  as  insurance**  brokers,  Metcalfe  was  become  indebted  to  the 
partnership  of  Metcalfe  and  Jeyes  to  the  amount  of  7144/.  9^.  Id. 

The  affidavits  represented,  that  these  trades  were  carried 
[*414]  on  in  distinct  premises ;  that  distinct  accounts  *  were  kept ; 
that  the  rent  and  taxes  of  each  house  were  paid  separately ; 
and  each  had  a  separate  banker.  Under  these  circumstances  the 
petition  was  presented  by  the  assignees  of  the  joint  estate  to  be  ad- 
mitted to  prove  against  the  separate  estate  of  Metcalfe  the  sum  of 
7144/.  9*.  Id. 

(a)  Archbold  on  Bankruptcy,  449. 
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Mr.  Romilly  and  Mr.  Cullen,  in  support  of  the  petition,  cited  Ex 
parte  Johns  (1);  observing,  that  upon  the  affidavits  these  trades 
were  perfectly  distinct. 

The  Lord  Chancellor  [Eldon]. — ^There  have  been  cases  of  a 
trade  carried  on  by  three,  and  distinct  trades  by  two,  and  by  one  of 
them  ;  where  this  sort  of  proof  of  a  debt,  distinctly  due  from  one 
partnership  to  the  other,  has  been  permitted  as^between  the  partners, 
BO  engaged  in  different  concerns.  The  course  of  the  authorities  has 
been,  that  a  joint  trade  may  prove  against  a  separate  trade  ;  but,  not 
a  partner  against  a  partner.  In  the  case  of  Shakeshaft,  Stirrup,  and 
Salisbury  (2),  Lord  Thurlow  went  upon  this  distinction  ;  that,  where 
there  is  only  one  partnership,  arranging  different  concerns,  be- 
longing to  them  all,  in  different  ways,  fpr  the  benefit  of  different 
parts  of  that  joint  conceHi,  as  in  that  instance,  the  three  partners 
carrying  on  the  business  of  cotton  manufacturers  in  Lancashire,  and 
two  of  them  in  London,  there  could  not  be  proof  by  the  three 
against  the  two :  but  if  the  trades  are  perfectly  distinct,  then  the 
three,  as  cotton  manufacturers  in  Lancashire,  might  be  creditors 
upon  the  separate  concern  of  the  two,  as  ironmongers  in  London. 
I  am  inclined  to  abide  by  that  case  and  Ex  parte  Johns. 
♦But  I  doubt,  whether  this  case  comes  up  to  those:  [*415] 
whether  this  demand  is  really  constituted  by  distinct  deal- 
ings between  one  trade  and  another  ;  and  is  any  thing  more  than 
mere  personal  receipts  of  money  by  one  partner,  on  account  of  the 
partnership,  and  to  be  laid  out  for  the  partnership :  not  as  carrying 
on  a  distinct  trade  (3). 

^  Aug.  21th.  The  Petition  stood  over ;  until  the  Lord  Chancel- 
lor [Eldon]  was  satisfied,  that  the  trades  were  distinct ;  when  the 
Order  was  made  ;  declaring,  that  as  it  appeared,  Metcalfe  carried  on 
a  distinct  trade  or  concern  from  that  of  Metcalfe  and  Jeyes,  the 
partnership  is  entitled  to  prove  against  the  estate  of  Metcalfe 
•such  debt  as  he  in  such  distinct  trade  or  concern  owed  to  the  part- 
nership.   

As  to  the  proof  of  debts  admitted  in  bankruptcy,  where  the  members  of  one 
aggregate  firm  have  sub-divided  themselves  into  distinct  trading  establisbments, 
see  notes  6,  7,  to  Ctaiis  v.  Perry,  6  V.  739. 

(1)  1  Cooke's  Bank.  Law,  538 ;  8th  edit  by  Mr.  Roots,  534. 

(2)  Stated  atUe,  vol.  vi.  123,  743,  747. 

(3)  Ante,  vol.  viii.  545 ;  Ex  parte  SUlitoe,  1  Glyn.  &  Jam.  374,  was  decided  upon 
this  distinction,  that  in  these  cases  the  proof  can  be  made  only  upon  dealings  be- 
tween the  distinct  trades,  not  upon  pecuniary  advances  between  partners,  though 
also  engaged  in  distinct  trades. 
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LANE,  Ex  parte. 

[1805,  August  21.] 

The  jurisdiction  in  bankruptcy  to  naaiga  the  bond,  beiiij^  with  reference  to  the 
bankrupt  confined  to  the  case  of  nitdice,  and  conclusive,  the  Lord  Chancellor 
in  a  case  of  strong  suspicion  only  would  not  assign  the  bond ;  but  superseded 
the  Comniission  with  costs,  without  prejudice  to  an  action. 

This  petition  was  presented  by  a  bankrupt ;  praying,  that  the 
Commission  against  him  may  be  superseded  ;  and  the  bond  assigned. 
There  was  no  doubt,  that  the  Commission  could  not  be  sustain- 
ed :  but  a  difficulty  arose  as  to  assigning  the  bond  ;  depending  upon 
the  question,  whether  the  Commission  was  sued  out  from  malicious 
motives. 

Mr.  RomiUy  and  Mr.  Hart,  in  support  of  the  Petition.  Mr.  JPo;i- 
blanqi^  against  it. 

The  Lord  Chancellor  [Eldon]. — ^The  exercise  of  this  jurisdic- 
tion requires  great  attention  ;  for  the  Statute  (1)  gives  the 
[*416]  Lord  Chancellor  the  *  jurisdiction  to  assign  the  bond  with 
reference  to  the  bankrupt,  only  in  case  the  Lord  Chancellor 
shall  find,  that  the  Commission  was  taken  out  maliciously  ;  and  it 
has  been  lately  decided  in  the  Court  of  King's  Bench,  that  no  one  can 
dispute  that  finding  of  the  Lord  Chancellor ;  who  is  to  act  as  a  Jury  ; 
and  if  he  assigns  the  bond,  that  is  decisive  evidence,  that  the  Com- 
mission was  maliciously  sued  out ;  and  neither  more  nor  less  can 
be  recovered  than  the  penalty  of  the  bond  (2). 

The  circumstances  of  this  case  at  least  raise  strong  suspicion  of  a 
malicious  motive.  But  the  petitioner  may  bring  an  action  (3).  If 
I  assign  the  bond,  I  not  only  decide,  that  there  was  a  malicious  mo- 
tive, but  I  cannot  measure  the  damages :  the  petitioner  must  have 
the  200/. :  he  cannot  have  more  or  less.  I  will  either  direct  an  issue 
Quantum  damnificatus ;  or  an  inquiry  before  the  Master,  and  let  him 
bring  an  action ;  as  he  chooses. 

The  Order,  afterwards  made,  was,  that  the  Commission  should  be 
superseded  with  costs ;  without  prejudice  to  an  action. 

Under  the  words  of  the  13th  section  of  the  Consolidated  Bankrupt  Act,f6  Geo. 
IV.  c.  16,)  the  power  of  the  Lord  Chancellor  to  assign  the  bond,  given  oy  the 
petitioning  creditor  who  has  sued  out  a  commission  of  bankru])tcy  which  cannot 
oe  sustained,  is  confined  (as  it  was  by  the  language  of  the  previous  acts)  to  cases 
in  which  it  shall  appear,  that  the  commission  was  taken  out  ^fraudulently  and 
maliciously;''  but,  Lord  Eldon  has  observed,  there  are  many  cases  in  which, 
though  fraud  or  malice  may  not  be  conclusively  made  out,  so  as  to  authorize  an 


(1)  Stat  5  Geo.  IL  c.  30,  s.  23. 

J2)  -     -       "        -     ■-- 


Smith  V.  Broomheadj  7  Term  Rep.  300 ;  SmUhof  v.  Edmonwnj  3  East,  22; 
Ex  parte  Gaytor,  1  Atk.  144 ;  Ex  pake  Rimenef  pok^  voL  xiv.  600 ;  Ex  parte 
Fletcher,  1  Rose,  454 ;  1  Swanst  23. 

(3)  An  action  on  the  case  waives  the  right  of  action  on  the  bond :  Holme$  v. 
Wainewrigkt^  1  Swanst  20. 
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asBignment  of  the  bond^  yet  veiy  serious  injury  may  be  done  by  soing  out  a  com- 
mission which  the  petitioning  creditor  cannot  support,  and  that,  in  such  cases,  an 
action  for  damages  might  be  very  proper.  His  lordship  added,  parties  would  do 
well  to  consider,  in  each  case,  whether  an  action  for  damages,  not  limUed^  would 
not  be  more  advantageous  than  the  remedy  upon  the  bond,  confined  as  that  is  to 
the  sum  of  200{. ;  frydawn'a  case^  14  Yes.  90;  Ex  parte  kVarrm,  19  Yes.  163. 
On  the  other  hand,  as  the  assignment  of  the  bond  bv  the  Lord  Chancellor  is  con- 
clusive evidence  of  mslice  (£x  parte  FleUkery  1  Rose,  454 :  Holmes  v.  Wavnt- 
wrightj  1  Swanst  23):  and  as,  in  such  case,  the  whole  amount  of  the  bond  must 
be  recovered,  should  it  appear,  that,  under  the  circumstances,  this  penalty  would 
be  too  severe,  the  Lord  Chancellor,  instead  of  nanpang  the  bond,  might  probably 
be  disposed  to  direct  the  bond  to  stand  as  a  secunty  for  the  eoiii  of  the  part^  in- 
jured by  an  ineffectual  commission,  and  order  such  costs  to  be  ascertained  in  an 
issue  **  quantum  darnnificatus:^  Ex  parte  JSunene,  14  Yes.  601. 
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THE    SITTINGS  AFTER  TRINITY  TERM. 

[45  Geo.  Ul.  1805.] 


KING,  Ex  parte. 
[1805,  April  10;  August  1.] 

ht  bankruptcy  the  discretion  of  the  Commissioners  as  to  the  bankrupt's  Certificate 
not  controlled  (a).         ;, 

Whether  a  Mandamus  to  si^n  a  bankrupt's  certificate  ]ies,  Quaere,  [p.  419.] 

Whether  a  signature  of  the  bankrupt's  Certificate  previous  to  the  last  examination 
is  valid,  ^<sre,  [p.  424.] 

Whether  a  Mandamus  to  Commissioners  of  Bankruptcy  to  sig^  the  bankrupt's 
Certificate  will  lie,  Qiuere,  [p.  425.] 

The  mode  of  reviewing  the  judgment  of  Commissioners  of  Bankruptcy,  commit- 
ting the  bankrupt  for  not  answering  satisfactorily,  is  by  Habeas  Corpus^ 
[p.  425.] 

The  Petition,  presented  by  John  King,  a  bankrupt,  prayed  a  dec- 
laration by  the  Lord  Chancellor,  that  there  not  having  been  any 
dividend  declared  under  the  Commission  ought  not  to  be  an  objec- 
tion against  the  Commissioners  signing  the  bankrupt's  certificate  ; 
that  the  certificate  ought  under  the  circumstances  to  be  put  in  a 
course  of  being  allowed  by  his  Lprdship ;  and  that  the  Commission- 
ers may  be  directed  to  certify,  that  the  petitioner  has  conformed  ac- 
cording to  the  Statute  (1)  ;  and,  that  the  creditors,  who  signed  the 
certificate,  are  full  four  parts  in  five  in  number  and  value  for  not 
less  than  20/.  respectively ;  or  that  such  other  order  may  be  made  as 
the  justice  and  equity  of  the  case  may  require  ;  and  that  the  pro- 
ceedings may  be  produced  at  the  hearing  of  the  petition.  The  pe- 
tition stated,  that  the  Commission  issued  against  the  petitioner  upon 
the  6th  of  November,  1802 ;  that  the  petitioner  had  in  all 
[*418]  things  conformed  himself;  *  that  four  fifths  in  number  and 
.  value  of  the  creditors,  for  not  less  than  202.,  as  required 
by  the  Act,  had  signed  the  certificate ;  that  it  was  also  signed  by 
two  of  the  Commissioners :  but  under  a  petition  by  the  joint  cred- 
itors of  the  Union  Bank,  praying  liberty  to  call  a  meeting  to  prove 
their  debts,  that  the  allowance  of  the  certificate  might  be  suspend- 
ed, and  that  they  might  be  allowed  to  assent  to  or  dissent  from  the 
certificate,  it  was  sent  back  to  the  Commissioners  to  be  revieweid  ; 
with  a  direction,  that  those  petitioners  might  be  admitted  to  prove, 
and  to  assent,  &c.  The  petition  farther  stated,  that  two  of  the  Com- 
missioners refuse  to  sign  the  certificate,  upon  the  objection,  that  no 

(a)  In  relation  to  the  terms  upon  which  a  discharge  was  awarded  under  the  first 
bankrupt  statute  of  the  United  States,  see  1  Laws  of  U.  S.  by  Story,  744  See, 
also.  Laws  of  United  States,  August  19, 1841. 

(1)  Stat  5  Geo.  IT.  c.  30. 
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dividend  had  been  declared ;  insisting,  that  it  was  not  occasioned  by 
any  conduct  of  the  petitioner. 

The  Commissioners,  who  had  refused  their  signature,  the  third 
having  signed,  by  a  certificate  stated  to  the  Lord  Chancellor  their 
reasons ;  which  they  had  also  stated  to  the  bankrupt :  viz.  the  cir- 
cumstance, that  no  dividend  h^^d  been  declared :  a  declaration  by 
the  bankrupt  to  one  of  them,  that,  if  he  should  not  get  his  certifi- 
cate, he  would  supersede  his  Commission ;  which  he  refused  to  ex- 
plain to  their  satisfaction :  the  only  explanation  being,  that  it  would 
be  for  the  interest  of  his  creditors,  on  account  of  the  information  he 
could  give  relative  to  his  estate  ;  that  the  debts  due  to  him,  repre- 
sented to  exceed  25,0002.  were,  with  the  exception  of  two  small 
sums,  stale  demands,  or  claimed  from  persons  out  of  the  jurisdic- 
tion ;  and  the  bankrupt's  examination  not  necessary  as  to  the  great- 
er part ;  that  a  large  property,  that  will  come  to  the  bankrupt's 
wife  after  the  death  of  her  brother,  protected  from  the  creditors 
only  by  a  settlement  after  marriage,  was  not  disclosed ;  and  upon 
the  circumstances  they  have  reason  to  doubt,  whether  the 
Commission  was  taken  out  bona  fide  ;  and  *  have  a  strong  [*419] 
suspicion,  that  fictitious  debts  were  proved  for  the  mere 
purpose  of  obtaining  the  certificate.  The  Commissioners  also  re- 
peated these  reasons  personally  in  Court ;  declaring,  that  they  can- 
not conscientiously  make  the  certificate. 

The  Attorney  General,  [Hon.  Spencer  Perceval],  Mr.  Cooke,  and 
Mr.  Plowden,  in  support  of  the  Petition. 

The  Lord  Chancellor  [Eldon]. — ^This  case  is  very  important, 
and  perfectly  new  in  the  principle :  a  petition  to  the  Lord  Chan- 
cellor to  direct  the  Commissioners  to  make  their  certificate  in  the 
terms  of  the  Statute  of  Geo.  II.  Lord  Hardwicke's  language  in 
Ex  parte  WiUiamson  (1),  though  not  that  of  decision,  but  that  he 
did  not  know,  that  a  Mandamus  would  lie,  has  been  repeated 
since  continually  in  bankruptcy.  A  discretion,  unlimited,  is  un- 
known to  the  law  and  constitution  of  England.  It  is  the  duty  of  the 
Commissioners  to  communicate  without  reserve  the  reasons,  upon 
which  their  judgment  is  formed.  Many  things  are  to  be  observed, 
where  the  Lord  Chancellor  decides  upon  allowing  or  disallowing  the 
certificate,  with  which  the  Commissioners  have  little  to  do.  If  upon 
all  the  circumstances,  the  conduct  of  the  bankrupt,  and  of  creditors 
in  some  instances,  where  it  is  connected  with  the  knoy^Iedge  of 
the  bankrupt,  or  his  conduct,  the  Commission  appears  to  be  the 
Commission  of  the  bankrupt,'not  of  the  creditors,  the  Lord  Chan- 
cellor is  bound  not  to  grant  the  certificate.  The  circumstance,  t)iat 
no  dividend  has  been  declared,  is  not  alone  sufficient :  but  it  may 
with  other  circumstances  prevail ;  and  it  must  be  brought  as  a  fact 
with  other  circumstances  to  bear  upon  the  question,  whether  the 
Commissioners  could  with  judicial  truth  make  the  certifi- 
cate.    *  I  have  frequently  allowed  a  certificate,  where  a     [*  420] 

(1)  1  Atk.  82;  2Ve8,a49. 
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dividend    had  not  been    made.      But    the  Commissioners   stand 
very  much  as  I  do  with  reference  to  another  point.     If  I  should 
refuse  to  allow    the   certificate   again,  the   bankrupt   might    de- 
sire me  to  re-consider  that  judgment ;  or  he  might  come  upon  other 
circumstances.     So  the  Commissioners  ought  to  hear  explanations 
as  to  the  circumstances ;  the  want  of  a  dividend,  for  instance.     I 
hesitate  to  make  any  order  upon  the  Commissioners  to  review  their 
judgment ;  for  they  will  not  scruple  to  do  so  without  an  order.     If 
finally  they  cannot  be  satisfied;  their  discretion  must  be,  in  a  sense 
at  least,  a  judicial  discretion :  whether  liable  to  control,  or  not,  is 
another  consideration.     The  Commissioners  cannot  honestly  refuse 
their  certificate,  unless  under  the  sanction  of  tlieir  oath  they  are  sat- 
isfied, that  the  bankrupt  has  not  duly  conformed  to  the  Statutes ; 
and,  that  there  is  reason  to  doubt,  whether  he  has  made  that  discov- 
ery he  ought  according  to  the  Statutes  to  make.     They  are  pledged 
by  the  sanction  of  an  oath  to  speak  their  real  sentiments,  arising 
from  their  observation  upon  the  -whole  of  the  bankrupt's  conduct. 
Their  refusal  is  to  be  taken,  as  if  they  swore  they  could  not  grant 
the  certificate.     Lord  Thurlow,  Lord  Rosslyn,  and  Lord  Clare,  de- 
livered in  the  House  of  Lords  their  clear  opinion  at  length,  that 
much  less  mischief  will  arise  from  trusting  that  pure  discretion  to 
the  creditors,  than  by  leaving  it  to  the  Lord  Chancellor  to  decide  under 
all  the  circumstances,  whether  the  creditors  had  a  solid  ground  for 
refusing  to  sign  the  certificate.     The  language  of  the  Statute  re- 
quires a  positive  act  by  the  Commissioners  also.     They  are  to  certify, 
what  seems  to  me  the  collection  of  their  reasoning  upon  their  whole 
observation,  that  there  is  no  reason  to  doubt,  that  the  bankrupt  has 
made  a  full  disclosure.     That  is  a  distinct  fact ;  without  which  the 
certificate  does  not  come  to  the  Lord  Chancellor ;  whose  act  is  pre- 
ceded by  the  act  of  the  Commissioners.     The  Lord  Chan- 
[*421]     cellor  *  granting  or  withholding  the  certificate,  is  influ- 
enced by  a  vast  number  of  considerations,  to  which  the 
Commissioners  are  not  to  attend.     I  feel  considerable  doubt  as  to 
the  control  over  them  ;    and,  whether,  if  there  is  that  controlling 
power,  it  is  in  me  to  direct  them  to  do  that,  which  they  cannot  in 
their  consciences  do.      Upon  that  I  have  so  much  doubt,  that  I 
should  have  the  consideration  of  a  Court  of  Law,  before  I  would 
act.     If  the  petitioner  moves  for  a  Mandamus^  the  question  will  be, 
whether  the  Court  could  interfere,  if  the  Commissioners  state,  what 
I  take  them  always  to  state  in  substance,  refusing  their  certificate, 
that  they  cannot  upon  their  oath  say,  the  bankrupt  has  conformed 
to  all  the  Statutes,  and,  they  have  no  reason  to  doubt,  that  his  dis- 
closure is  full.     This  is  nothing  more  than  a  question  of  law.     The 
Court  of  King's  Bench,  deciding  upon  that,  will  take  into  consid- 
eration, whether  that  is  the  only  remedy;   or  whether  the  Lord 
Chancellor  has  a  right  to  make  such  an  order  as  this  petition  prays. 
The  petitioner  may  make  any  application  to  the  Commissioners, 
that  he  thinks  proper,  to  review  the  proceeding :  but  until  their  con- 
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elusion  upon  that  application  is  stated  to  me,  it  is  not  necessary  for 
me  to  do  any  thing. 

The  Commissioners  persisting  in  their  refusal  to  certify,  the  Peti- 
tion stood  for  Judgment. 

^t^.  IsL  The  Lord  Chancellor  [Eldon]. — ^When  the  cer- 
tificate under  this  Commission  was  laid  before  me,  I  looked  into  it; 
and  circumstances  appeared  in  the  bankruptcy,  that  made  it  difficult 
to  believe  all  was  fair.  It  was  apparent  upon  the  certifi- 
cate, of  which  *  I  do  not  recollect  a  former  instance,  that  [*  422] 
it  had  been  prepared  before  the  Commission  was  taken 
out.  The  signatures  also  appeared  suspicious :  many  upon  erasures ; 
and  it  was  probable  upon  the  face  of  it,  that  names  had  been  erased. 
The  certificate  had  recited,  that  a  joint-commission  had  issued 
against  King  and  others ;  stating  the  conformity  of  the  bankrupts 
under  that  Commission ;  which  had  never  been  taken  out ;  and  the 
result  is,  that  a  joint-commission  having  been  in  contemplation,  this 
certificate  had  been  prepared :  that  Commission  however  was  not 
taken  out ;  but  a  separate  Commission  issued  ;  and  the  certificate, 
that  had  been  prepared  for  the  joint-commission,  was  by  erasure  and 
management  reduced  to  a  certificate,  applying  only  to  this  bankrupt. 
The  certificate  having  been  signed  by  several  persons,  the  signatures 
were  re-traced  with  a  dry  pen ;  and  then  an  affidavit  was  made, 
that  those  persons  had  signed  the  bankrupt!s  certificate.  I  declared, 
I  never  would  allow  a  certificate,  obtained  in  such  a  manner.  The 
objection  consisted  more  in  those  very  peculiar  circumstances  than 
any  thing,  that  appeared  then  upon  the  proceedings  in  the  bank- 
ruptcy. 

The  petitioner  seems  to  have  been  under  some  difficulty  in  deter- 
mining what  relief  to  pray.  The  petition  calls  upon  me  to  do  some 
act,  in  order  to  force  the  Commissioners  to  do  what  the  petition 
alleles  to  be  their  duty.  First,  I  must  be  satisfied  as  to  my 
power.  2dly,  which  I  have  much  considered,  that,  supposing  I  have 
no  power,  it  is  fit  for  me  to  interpose  in  any  other  way ;  for,  if  dif- 
ferent duties  are  by  law  reposed  in  difierent  persons,  I  have  a  very 
serious  doubt,  whether  it  is  proper  to  come  to  those,  who  have  no 
right  to  regulate  the  discharge  of  the  duties  of  others,  to  discuss, 
how  much  more  or  less  of  recommendation  is  to  be  given  to  persons, 
who  are  fo  act  upon  their  own  consciences,  to  act,  not  under  that 
influence,  but  according  to  the  direction  of  those,  who  are  not  en- 
trusted to  determine,  what  is  right  as  to  that. 

First,  To  consider  my  authority  to  set  the  Commissioners  right, 
if  they  were  wrong.  2dly,  If  I  have  no  such  authority, 
what  step  it  can  be  proper  for  me  to  take.  *  The  Com-  [*  423] 
missioners  examined  the  bankrupt  very  strictly ;  and  very 
properly  also  as  to  other  topics  appearing  on  the  certificate ;  and  they 
aver,  that  according  to  their  conscientious  sense  of  duty  under  the 
obligation  of  their  oath  they  cannot  do  the  act  he  proposes  to  them. 
Upon  that  the  question  arises,  whether  I  can  inform  them,  that  they 
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shall  sign  the  certificate ;  whether,  acting  under  that  obligation,  they 
feel  themselves  at  liberty  to  do  so,  or  not ;  or,  if  I  cannot  say  t/iat, 
can  I,  if  my  conscience  differs  from  theirs,  give  them  a  hint  to  sub- 
stitute my  conscience,  after  the  oath  they  have  taken  to  act  accord- 
ing to  their  own  ? 

Previously  to  a  certain  period  the  arrangement  and  management 
of  the  estates  of  bankrupts  was  wholly  in  the  persons  holding  the 
Great  Seal  (1),  in  this  sense,  that  there  were  no  Commissioners. 
Afterward^  from  the  increase  of  business  the  appointment  of  new 
officers  became  necessary ;  and  many  years  ago  it  was  incumbent 
upon  those,  to  whom  that  authority  was  committed,  to  devolve  it 
upon  persons,  who  were  to  act  as  Commissioners.  Their  duties  un- 
der the  various  Acts  of  Parliament  are  very  important.  They  are 
bound  to  take  an  oath,  obliging  themselves  under  that  solemn  sanc- 
tion faithfully,  impartially,  and  honestly,  according  to  the  best  of 
their  skill  and  knowledge,  to  execute  the  powers  and  trusts  reposed 
in  them  as  Commissioners ;  and  that  without  favor  or  affection,  pre- 
judice or  malice.  At  different  periods  different  benefits  upon  dif- 
ferent terms  were  given  to  bankrupts :  their  conformity, 
[*  424]  manifested  *  in  different  ways,  entiding  them  to  the  ben- 
efit. At  this  day,  to  obtain  the  benefits,  to  which  he  is 
entitled,  he  must  obtain  his  certificate ;  and  to  entitle  him  to 
offer  it  to  the  Lord  Chancellor  for  allowance,  foui^  fifths  (2)  in  num- 
ber and  value  of  the  creditors  for  not  less  than  20/.  respectively 
must  sign  it.  The  most  absolute  and  entire  discretion  is  entrusted 
to  the  creditors  by  the  Statute ;  and  there  can  be  no  stronger  proof 
of  the  good-nature  and  humanity  of  the  British  character  than  the 
readiness,  with  which  creditors  sign,  without  any  thought ;  even 
previously  to  the  third  meeting;  when  a  full  disclosure  is  to  be 
made ;  though  at  the  time  of  signing  there  has  been  no  examina- 
tion ;  and  I  mention  it  with  a  hope,  that  Commissioners  will  remem- 
ber, that  it  is  very  doubtful,  whether  a  signature  previous  to  the  last 
examination  is  such  as  the  Act  of  Parliament  intended  (3). 

Next  the  Commissioners  are  to  sign ;  who  have  the  right  given  to 
them  to  exercise  judicial  discretion,  duly  and  fairly  applied  to  the 
circumstances ;  whom  it  appears  by  the  Act  the  Legislature  recol- 
lected as  having  been  present  at  all  the  transactions  during  the 
bankruptcy  ;  better  judges  therefore  of  the  conformity  than  the 
Lord  Chancellor  or  the  two  Judges  can  be ;  and  therefore  the  Leg- 
islature directed,  that  the  certificate  should  lie  before  the  latter  a 
considerable  time,  to  give  opportunity  for  complaint,  before  it  should 
be  allowed.     The  words  of  the  Act  (4)  are  very  large ;  and  the 


6Ge 


(1)  And  tho  other  persona,  specified  in  the  act  of  Hen.  VIII. 
h)  Reduced  to  three  fifths  by  statute  39  Geo.  III.  c.  121,  s.  J  8.    The  statute 
xeo.  IV.  c.  16,  s.  122,  restores  four  fifths  until  after  six  months  from  the  last 
examination. 

(3)  See  the  .General  Order,  8th  August,  1809,  post,  vol.  xvl  318 ;  2  Cooke's 
Bank.  Law,  8th  edit  274. 

(4)  Statute  5  Geo.  11.  c.  31,  s.  10. 
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Certificate  is,  not  merely,  that  he  has  conformed  himself;  but,  that 
he  has  made  a  full  discovery  of  his  estate,  and  in  all  things  con- 
formed himself  according  to  the  directions  of  the  Act ;  and  there 
does  not  appear  any  reason  to  doubt  the  truth  of  such  discovery  ;  or 
that  it  is  not  (1)  a  full  discovery  of  all  his  estate  and  effects.  Two 
of  the  Commissioners  have  stated  to  me  under  the  sanc- 
tion of  their  oath  (for  '*  every  act  done  by  them  under  [*  425] 
the  Commission  is  done  under  that  sanction)  that  they 
cannot  certify,  that  they  have  no  reason  to  doubt,  that  this  is  a  full 
disclosure  and  discovery.  Then,  notwithstanding  that,  have  I  a 
right  to  issue  a  mandatory  order  to  them  to  say,  that  it  is  ?  No 
such  authority  is  given  to  me.  If  it  exist  any  where,  it  must  be  in 
the  Court  of  King's  Bench,  by  an  application  for  a  Mandamtu. 
Whether  that  will  lie  or  the  proceeding  can  go  farther,  if  the  Com- 
missioners state  upon  their  oath,  that  they  had  reason  to  doubt, 
whether  a  full  disclosure  has  been  made,  is  not  for  me  to  discuss. 
There  are  many  acts  of  the  Commissioners,  that  the  Great  Seal  can- 
not control;  the  Commissioners  having  the  authority  to  do  them 
given  by  the  Legislature.  I  do  not  think  upon  reflection,  that,  if 
the  Commissioners  commit  the  bankrupt  for  not  answering  to  their 
satisfaction,  sitting  in  bankruptcy  I  could  discharge  him  (2).  They 
have  that  power ;  and  in  that  case  I  know  it  has  been  held,  and 
properly,  that  their  opinion,  whether  the  answers  are  satisfactory, 
may  be  reviewed.  But  the  mode  is  by  suing  out  a  writ  of  Haheoi 
CorpuM  and  a  return  to  that ;  and  then  the  Lord  Chancellor,  not  un- 
der the  bankrupt  statutes,  but  as  a  law  officer,  having  a  right  to 
issue  that  writ,  by  the  general  law,  has  the  return  brought  to  him, 
as  any  other  Judge ;  and  determines ;  the  review  of  the  conduct  of 
the  Commissioners  in  that  instance  not  being  shut  out. 

It  is  then  objected,  that  a  man  may  have  fully  conformed,  and  yet 
cannot  have  his  certificate.  The  answer  is,  that  the  same  observa- 
tion will  apply  to  the  Great  Seal,  and  the  Judges,  to  whom  the  cer- 
tificate may  be  referred ;  and  is  founded  in  the  necessary  conse- 
quence of  the  infirmity  of  human  judgment.  The  power 
of  determining  must  be  lodged  *  somewhere :  more  can-  [*  426] 
not  be  done  than  by  placing  it  somewhere  under  the  most 
solemn  sanction ;  and  against  innocent  error  relief  cannot  be  given 
by  those,  who  have  not  the  power.  Many  cases  may  occur,  in 
which  the  mere  circumstance,  that  a  dividend  has  not  been  made,  is 
no  objection  to  the  allowance  of  the  certificate  by  the  Lord  Chancel- 
lor: but  a  declaration,  that  that  circumstance  is  no  reason  for  either 
the  Lord  Chancellor  or  the  Commissioners  withholding  the  certifi- 
cate, is  an  abstract  declaration,  that  may  be  true  or  false,  according 
to  the  circumstances  of  every  case.  In  many  instances  it  may  be 
certain,  that,  though  no  dividend  has  been  made  the  disclosure  has 

(1)  This  singular  expression  is  corrected  by  the  stat  6  Geo.  IV.  c.  16,  s.  22. 

(2)  Ex  parte  AbiWan,  post,  511 ;  Taylor's  Case,  ante,  vol.  viii.  328;  see  the 
note,  330. 
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been  full  and  honest ;  and,  that  the  dividend  has  been  prevented 
only  by  circumstances,  that  made  it  impossible,  or  prejudicial  to  the 
creditors,  to  make  a  dividend.  On  the  other  hand,  I  have  no  diffi- 
culty in  saying,  that  is  a  circumstance,  to  which  the  Great  Seal  is  in 
a  due  degree  to  look.  A  case,  like  this,  the  creditors  upon  the  third 
examination  led  to  suppose  100,000/.  will  be  coming  to  them,  and 
the  certificate  is  not  laid  before  the  Great  Seal  until  two  or  three 
years  afterwards,  when  the  property  ought  to  have  been  distributed, 
and  the  prospect,  held  out  to  the  creditors,  is  reduced  to  an  actual 
produce  of  about  900/.,  and  particularly  with  such  a  certificate  as 
this,  must  be  looked  at  with  great  anxiety  and  jealousy.  An  abstract 
rule,  therefore,  which  will  not  govern  all  cases  in  all  circumstances, 
is  an  undue  proceeding;  and  the  question  both  before  the  Commis- 
sioners and  the  Great  Seal  must  be  upon  all  the  circumstances  of 
the  particular  case ;  upon  which  question  both  of  them,  acting  under 
the  sanction  of  an  oath,  are  to  determine,  what  is  right. 

The  public  nature  of  the  proceedings  before  the  Commissioners, 

and  the  responsibility  of  the  Commissioners  by  giving  the 
[*427]     reasons  for  their  *  conduct,  is  one  of  the  best  securities. 

They  have  certified  to  me,  that  they  gave  the  bankrupt  an 
opportunity  of  explaining  his  declaration,  that,  unless  he  should  ob- 
tain his  certificate,  he  would  supersede  his  Commission.  If  it  is  his 
proceeding,  it  is  not  a  Commission  within  the  Act  of  Parliament: 
whether  that  is  a  ground  for  the  Commissioners  to  refuse  to  sign 
the  certificate  ;  or,  whether  they  ought  to  state  to  the  Great  Seal, 
that  they  had  judicially  an  apprehension  of  it.  The  declaration  is 
capable  of  two  interpretations :  either  the  obvious  one,  that  he  has 
the  power  and  will  exercise  it;  or  the  sense  the  bankrupt  afterwards 
gave  to  it,  that,  having  regard  to  all  the  circumstances,  in  which  he 
stood,  as  to  the  information  he  could  give  relative  to  his  estate,  it  was 
for  the  interest  of  the  creditors,  and  they  were  convinced  of  it,  to 
have  the  Commission  superseded. 

The  Commissioners  by  their  certificate  farther  say,  the  two,  who 
refused  to  sign  the  certificate,  stated  their  reasons  for  withholding 
their  signature :  1st,  that  declaration,  which  the  bankrupt  refused  to 
explain  to  their  satisfaction  ;  and  from  the  circumstances  they  have 
reason  to  doubt,  whether  the  Commission  is  taken  out  bond  fide : 
2dly,  that  the  bankrupt  stated  debts  due  to  him  at  25,000/. ;  and 
the  result  upon  his  examination  was,  that,  with  the  exception  of  two 
small  debts,  they  were  either  stale  demands,  or  due  by  persons  out 
of  the  jurisdiction  ;  and  as  to  the  greater  part  his  examination  was 
not  necessary  :  3dly,  that  a  large  property  will  come  to  the  wife  of 
the  bankrupt  upon  the  death  of  her  brother ;  which  will  be  protect- 
ed from  the  creditors  of  the  bankrupt  only  by  a  settlement  after 

marriage ;  and  that  was  not  disclosed. 
[*  428]         *  With  reference  to  these  reasons,  if  the  consideration 

was  before  me,  whether  this  was  a  full  disclosure  or  not, 
attending  to  all  the  circumstances  in  this  bankruptcy,  that  declaration, 
with  the  explanation,  as  it  is  called,  looking  at  the  state  of  the  prop- 
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erty,  as  it  has  been  represented  from  time  to  time,  available  to  the 
extent,  in  which  it  has  been  made  available,  making  just  allowances, 

Sand  certainly  great  allowances  are  to  be  made  as  just  allowances) 
or  failure  of  dishonesty,  the  death  of  debtors,  and  other  accidents, 
which  crush  the  expectations  of  creditors,  making  all  allowances, 
that  can  be  made,  recollecting  what  passed  upon  the  former  certifi- 
cate, and  considering  it  in  this  point  of  view,  that  the  fact,  whether 
the  Commission  is  the  Commission  of  the  Bankrupt,  or  not,  may  be 
material  as  evidence  with  reference  to  the  other  fact,  whether  a  com- 
plete disclosure  has  been  made,  and  looking  to  the  settlement  of  the 
bankrupt's  wife,  and  the  nature  of  the  examination,  here  stated,  it 
would  be  too  hasty  in  the  exercise  of  such  a  power,  if  I  had  it,  with- 
out great  consideration  to  say,  there  is  no  reason  to  doubt,  that  this 
is  a  full  disclosure.  If  the  Commissioners,  reviewing  their  judgment, 
still  think,  there  is  reason  to  doubt,  I  do  not  see,  how  they  can  set 
their  hands  to  the  certificate ;  and  as  to  the  consequence,  if  they 
mistake,  I  can  only  lament  it ;  but  I  cannot  either  by  order  or  inti- 
mation tell  them,  having  taken  that  oath,  that  they  are  to  act  in  any 
manner,  that  is  not  consistent,  with  their  own  conscientious  judg- 
ment, upon  an  anxious  and  painful  review  from  time  to  time  of  all 
the  circumstances  of  the  case  (!)»  ' 

The  certificate  of  the  commissionera,  that  the  hankrupt  has  made  a  full  dis- 
covery of  his  estate  and  effects,  and  has  in  all  respects  conformed  himself  to  the 
directions  of  the  statute,  is  (as  well  as  the  signature  of  the  requisite  number  of 
creditors]  a  necessary  preliminary  to  any  discussion  of  the  propriety  of  the  Lord 
Chancelioi's  allowance  of  such  certificate :  stat  6  Geo.  IV.  c.  16,  s.  123.  But  it 
is  not  a  necessary  conse^uffioe  that,  because  the  commissioners  have  been  satisfied, 
the  holder  of  the  Great  Seal  must  be  so  likewise :  if  circumstances  justify  a  sus- 
picion that  the  bankrupt  has  not  made  a  full  discovery,  his  certificate  will  be 
stayed:  Ex  parU  BangUy,  17  Yes.  118;  and  the  commissionere  may,  as  appears 
from  the  principal  case,  be  directed  to  review  their  judgment :  though  great  deli- 
cacy will  be  felt  as  to  controUing  their  discretion,  whether  as  to  granting  or  re- 
fusing their  certificate,  since  commissioners  of  bankruptcy  have,  to  a  certain 
extent,  an  independent  judicial  character.  For  the  case  of  Miller  v.  iSeore,  2  W. 
Blacks.  1146,  in  which  it  was  held,  that,  "commissioners  of  bankrupts  have  none 
of  the  requisites  of  a  Court  of  justice,  that  they  cannot  commit  for  punishment, 
that  they  have  very  little  judicial  discretion,  their  office  being  chiefly  ministerial 
and  executory ; "  though  it  may  seem  not  to  have  been  disapproved  in  The  Dukt 
ofJ^ewcasUe  v.  Clarke  8  Taunt  633;  and  in  Brittain  y.  Kinnaird,  1  Brod.  &.  Bin^. 
440 ;  has  been  materially  shakoni  not  only  by  the  dicta  in  the  principal  case,  m 
Ex  parte  Linthtpaite,  16  Ves.  236,  in  Ex  marte  Page,  17  Yes.  60,  and  in  Ex  parte 
BangUyj  17  Yes.  118,  which  ascribe  to  tlie  commissioners  a  judicial  discretion, 
but,  also,  by  Doswell  v.  Impey^  1  Bam.  &  Cress.  170, 173,  where  the  case  of  Miller 
V.  Seare,  is  expressly  adverted  to,  and  the  report  shown  to  be  inconsistent  with 
positive  legislative  enactments.  And,  with  respect  to  the  commissioners'  power 
of  commitment,  the  34th  and  36th  sections  of  the  Consolidated  Bankrupt  Act, 
above  cited,  are  too  explicit  and  precise  to  leave  a  shadow  of  a  doubt  As  to  the 
mode  in  which  redress  is  to  be  obtained  bv  the  party  aggrieved,  in  any  case 
where  this  power  has  been  illegally  exercised,  see,  anU,  the  note  to  Taylor^s  catej 
8  Y.  328. 

(1)  A  similar  application  by  the  same  bankrupt  refused  by  Lord  Erskine,  and 
again  by  Lord  Eldon,  pott,  vol.  xiii.  181 ;  zv.  126. 
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ADAIR  V.  THE  NEW   RIVER  COMPANY. 
[1805,  JuLT  24,  25,  26 ;  August  1.] 

Whether  an  annuity  or  rent-charge  out  of  the  profits  of  the  New  River  Com- 
pany IS  to  bear  the  fall  assessment  to  the  land-tax,  or  is  to  have  the  benefit, 
according  to  the  proportion,  of  a  reduction,  in  consequence  of  an  assessment 
upon  the  profits  of  the  Company  at  an  undervalue,  QiMevie. 

The  Bill  by  the  annuitant  was  dismissed :  the  Court  refusing  to  raise  an  equity  as 
to  the  profit,  arising  from  disobedience  to  the  Act 

The  general  rule,  requiring  all  persons  interested  to  be  parties,  dispensed  with, 
where  it  is  impracticable,  or,  extremely  difficult  In  such  %  case,  to  obtain  a 
decree,  to  establish  the  right  of  suit  to  a  mill,  for  instance,  the  Court  only  re- 
quires parties  sufficient  to  secure  a  fair  contest ;  and,  the  right  being  established 
in  that  way,  consequentiq}  relief  may  be  had  against  the  rest  in  another  suit 

The  Bill  stated  the  incorporation  of  the  New  River  Company 
by  King  James  I.,  reserving  to  the  Crown  one  moiety  of  the  profit 
to  arise ;  and  accordingly  the  Company  granted  at  the  nomination 
of  the  King,  and  for  the  use  and  benefit  of  him,  his  heirs  and  sue* 
cessors,  to  the  use  of  trustees,  one  moiety  of  all  such  fines,  sums 
of  money,  benefits,  and  profits,  whatsoever,  above  the  expenses ; 
upon  trust  for  the  King,  his  heirs  and  successors. 

By  indentures,  executed  in  the  17th  year  of  King  Charles  I.  to 
which  the  Company  were  parties,  his  Majesty  granted  to  Sir  Hugh 
Middleton,  his  heirs  and  assigns,  all  the  trust,  use.  and  benefit,  of 
the  moiety  of  the  Crown  ;  provided,  and  Sir  Hugh  Middleton  cov- 
enanted, that  he,  his  heirs  or  assigns,  would  pay  for  the  use  of  the 
King,  his  heirs  and  successors,  the  yearly  rent  of  500/.  By  several 
grants  of  the  Crown,  and  mesne  assignments,  that  rent  became 
vested  in  William  Adair ;  who  died  in  1783 ;  having  devised  the 
rent  to  trustees  and  their  heirs,  to  the  use  of  the  plaintifi*  for  life, 
with  remainders  over. 

The  bill  farther  stated,  that  by  various  assignments  the  moiety  of 
the  Crown  became  vested  in  the  Company,  or  in  the  Company  and 
the  other  Defendants,  (eight  in  number)  and  other  persons,  amount- 
ing to  100,  or  a  much  greater  number;  that  the  profits 
[''*430]  amounted  to  * 50,0007.  a  year:  and  were  assessed  to  the 
land-tax  in  the  yearly  sum  of  3600/.,  being  4$,  in  the 
pound  upon  the  yearly  sdm  of  18,000/.,  the  nominal  amount  of 
the  profits,  but  not  more  than  1;.  6d.  or  at  most  2s.  upon  the  real 
profits.  The  Bill  stated  applications  by  the  Plaintifi*  to  the  Defen- 
dants for  a  discovery  of  the  real  amount  of  the  profits,  and  payment 
of  the  500/.  per  annum  from  April  1798;  deducting  the  land-tax  in 
proportion  to  what  was  actually  paid  by  the  proprietors,  and  to  be 
repaid  what  was  over-paid  by  him,  which  they  refused,  claiming  to 
deduct  ]00/.  per  annum  for  the  land-tax;  and  that  they  have  paid 
only  400/. ;  and  charged,  that  there  was  not  any  tangible  or  coporeal 
property,  upon  which  the  Plaintifi*  can  distrain,  and  the  parties  are 
so  numerous,  and  the  shares  liable  to  so  many  complicated  trusts, 
and  so  fluctuating,  that  it  is  impossible,  if  the  Plaintiff  could  discov- 
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er  them,  to  bring  them  all  before  the  Court ;  and  these  impediments 
were  produced  not  by  the  Plaintiff,  and  those,  under  whom  he  claims, 
but  by  tiie  Defendants ;  and  prayed  an  inquiry  what  sum  of  money 
ought  to  be  deducted  on  account  of  the  land-tax :  that  the  defend- 
ants may  be  decreed  to  pay  the  difference  between  that  and  what 
was  actually  chaiiged  ;  and  that  the  right  of  the  Plaintiff  may  be  de- 
clared to  receive  the  rent  without  any  greater  deduction  than  after 
the  rate  actually  paid. 

The  New  River  Company  by  their  answer  admitted,  that  their 
profits  were  more  than  18,000/.  per  annum,  but  did  not  state  the 
amount  They  submitted,  whether  all  parties  interested  are  not 
necessary  parties,  notwithstanding  the  moiety  was  granted  to  a 
single  person. 

An  objection  was  taken  for  want  of  parties  ;  all  the  persons  inter- 
ested not  being  brought  before  the  Court. 

Mr.  Richards,  Mr.  Alexander,  Mr.  Bell  and  Mr.  Neave, 
for  the  Plaintiff. — ^*The  necessity  of  bringing  all  persons  [*431] 
before  the  Court  to  whom  interests  in  the  property  be- 
long, though  true  in  theory,  does  not  prevail  in  practice.  Where 
it  is  impossible,  a  case  of  exception  arises.  In  a  late  case,  Hard* 
ing  y.  Pratty  upon  that  ground  the  Court  gave  liberty  to  apply 
for  an  Act  of  Parliament.  The  same  principle  appears  in  The 
City  of  Londan  v.  Richmond  (I),  Quintine  v.  Yard  (2),  and 
Lloyd  T.  Loring  (3).  This  Plamtiff  has  before  the  Court  some 
of  the  parties  interested,  and  the  legal  holders  of  the  property. 
Some  of  the  persons  interested,  being  before  the  Court,  are  suffi- 
cient to  maintain  the  question.  In  the  instance  of  a  Bill  by 
simple-contract  creditors  against  trustees,  insisting  that  an  estate 
is  charged  with  debts,  it  may  be  impracticable  to  bring  before 
the  Court  all  tlie  bond  creditors.  They  may  be  very  numerous,  and 
not  known.  The  habit  is  to  bring  some  of  the  specialty  creditors,  to 
discuss  the  question  with  the  Plaintiffs  ;  which  is  then  decided  with 
reference  to  the  trustees ;  and  the  estate  declared  well  charged ; 
though  only  a  few  specialty  creditors  are  parties.  It  is  not  even 
necessary  to  make  any  of  them  parties;  and  decrees  have  been 
often  made  upon  Bills  by  simple-contract  creditors,  in  the  absence 
of  all  the  specialty  creditors ;  though  generally,  for  convenience 
some  of  them  are  made  parties,  as  being  interested  to  discuss  the 
question.  As  to  the  remedy  of  the  Plaintiff,  there  is  great  difficulty 
in  distraining.  The  Crown  made  the  Corporation  the  legal  tenants 
of  the  estate.  The  only  title  in  the  Crown  was  to  an  account : 
therefore  no  more  could  be  granted  to  Sir  Hugh  Middleton.  The 
subsequent  grants  of  the  500/.  a-year,  partaking  of  the  nature  of  a 
rent-charge,  could  give  only  a  right  to  an  account.  The  Court  will 
assimilate  it,  as  much  as  possible,  to  an  equitable  distress ;  fixing  it 
upon  those  persons,  whom  it  may  be  possible  to  make  parties. 


§1 


2  Vem.  420 ;  Pre.  Ch.  156 ;  1  Bro.  P.  C.  30. 
,  ,  1  £q.  Cas.  Abr.  74. 
(3)  wMe,  voL  vi.  773.    See  the  note,  vclL  iv.  GS8. 
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The  rule  of  Equity,  to  bring  before  the  Court  all  persons  inter- 
ested, as  in  the  case  of  a  joint  and  several  bond,  is  a  rule  of  conven- 
ience, for  the  sake  of  the  Defendants ;  but  it  cannot  be  used  to  dis- 
appoint entirely  the  justice  of  the  Court ;  as  the  defendants  are  en- 
titled to  contribution ;  which  would  be  an  abuse  of  the  rule,  contrary 
to  its  principle  and  object;  and  would  make  the  forms  of  justice 
subversive  of  its  end.  That  rule  is  therefore  in  many  cases  dispensed 
with  upon  the  principle  of  convenience,  as  legatees,  general  and  res- 
iduary, are  represented  by  the  executor.  In  the  case  of  scheduled 
creditors,  very  numerous,  the  objection,  that  they  must  be  before  the 
Court,  for  the  purpose  of  having  a  decree  for  payment  of  debts  out 
of  real  estate,  has  been  made ;  but  has  not  prevailed ;  and  there  are 
many  other  instances,  in  which  for  convenience,  or  rather  necessity, 
the  rule  has  been  dispensed  with. 

•Independent  of  the  Land-Tax  Acts  the  Plaintiff  is  entitled  upon 
equitable  principles ;  Brockman  v.  Honeywood  (1).  Upon  the  strict 
rule  the  Court  would  not  withhold  the  relief  upon  the  head  of  mere 
accident :  still  less  where  the  difficulty  arises,  not  from  mere  acci- 
dent, but  from  the  conduct  of  the  party  himself:  Sir  Hugh  Middle- 
ton  having  put  his  moiety  into  such  a  number  of  assignees,  that  it  is 
totally  impossible  to  sue  them  individually.  That  entitles  the  Plain- 
tiff to  the  remedy  in  this  Court.  The  doctrine,  that,  where  by  ac- 
cident the  remedy  for  a  rent  is  lost  at  law,  relief  may  be  had  here, 
is  very  old  :  Tkomdike  v.  AUen  (2).     Eton  College  v.  Beaiuhamp 

and  Reeds  (3).  Davy  v.  JDory  (4).  Cranbome  v.  Crisp  (5). 
[*  433]     *  The  Anonymous  Case  in  Precedents  in  Chancery  (6). 

3%e  Duke  of  Bridgewater  v.  Edwards  (7).  The  Duke  of 
Leeds  v.  The  Corporation  of  New  Radnor  (8)  ;  in  which  the  preced- 
ing cases  are  collected.  These  authorities  establish  the  principle, 
that,  where  by  accident,  or  the  lapse  of  time  without  default,  the 
legal  remedy  for  a  rent  is  gone,  not  absolutely,  but  so  far,  that  it  is 
morally  impossible  to  obtain  it,  the  jurisdiction  in  equity  arises.  It 
is  difficult,  with  reference  to  this  principle,  to  distinguish  the  cade  of 
lands  intermixed  from  this,  of  property  split  and  divided  into  so 
many  parts,  that  it  is  impossible  to  proceed  against  each  individual 
proprietor :  a  confusion  of  proprietors,  arising  from  the  party's  own 
act,  making  this  jurisdiction  absolutely  necessary  to  answer  the  ends 
of  justice.  Both  the  circumstances,  forming  the  reason  in  TAe  C^y 
of  London  v.  Richmond  (9),  concur  here  :  1st,  it  is  equally  imprac- 
ticable to  make  all  these  parties :  2dly,  the  difficulty  is  created  by 
the  act  of  the  party,  under  whom  the  Defendants  claim. 

(1)  1  P.  Will.  32a 

(2)  1  Ch.  Ca.  121. 

(3)  1  Ch.  Ca.  144. 
4)  4  Bro.  P.  C.  139. 

(5)  Finch,  105. 

6)  Pre.  Ch.  592. 

7)  4  Bro.  P.  C.  139. 

(8  2  Bro.  C.  C.  338,  518. 
(9)  2  VeiD.  420 ;  Pr©.  Ch.  156;  1  Bro.  P.  a  30. 
VOL.  XI.  19* 
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The  Land-Tax  Acts  are  of  very  peculiar  construction :  but  thfe 
true  meaning  is,  that  the  Commissioners  shall  by  an  assessment  of' 
45.  in  the  pound  raise  the  sum,  imposed  by  the  act.     The  provision 
as  to  fee-farm  rents  turns  upon  this ;  that  what  is  raised  shall  be* 
borne  in  proportions  by  the  holder  of  the  rent-charge  and  the  owner 
of  the  land;  and  the  decision  in  King  v.  Weston  (i)  was  accord- 
ingly.    But  this  is,  not  a  fee-farm  rent,  or  a  rent  of  any  kind,  but  a 
species  of  annuity,  arising  oiit  of  this  transaction  between 
the  Crown  and  *  Sir  Hugh  Middleton,  having  reference     [*  434] 
only  to  a  trust  estate. 

Mr.  Romittjf  and  Mr.  Martin,  for  the  Defendants,  individual  Pro- 
prietors of  Shares  in  the  King's  Moiety. — ^Three  questions  arise: 
Ist,  Whether  this  Plaintiff  is  entitled  to  relief  in  equity  ?  2dly,  if  he 
is,  whether  all  the  proprietors  of  the  King's  moiety  ought  to  be  before 
the  Court ;  3dly,  whether  the  Plaintiff  is  not  bound  to  pay  4$.  in  the 
pound  upon  his  rent  ?  This  Plaintiff  is  not  entitled  to  relief  in  the 
suit,  and  against  the  parties,  in  which  and  from  whom  he  seeks  re- 
lief. The  Corporation  are  trustees  only  for  the  proprietors  of  the 
King's  moiety ;  not  for  the  Plaintiff.  The  Corporation  vested  in 
them  the  legal  estate  in  the  whole  of  this  great  adventure  ;  of  which 
they  are  entitled  to  a  moiety  themselves  ;  holding  the  other  moiety 
for  the  grantees  of  the  Crown.  Their  duty  requires  them  merely  to 
pay  the  land-tax  upon  the  whole,  and  then  to  pay  a  moiety  of  the 
profits  to  the  persons,  entitled  to  the  King's  moiety  ;  having  no  im- 
mediate privity  with  the  Plaintiff ;  so  as  to  raise  a  trust:  having 
paid  him  only  as  agents.  The  case  of  the  Corporation  of  New 
Radnor  (2)  has  no  analogy  to  this.  Where  the  object  is  to  have  a 
chai^  paid  out  of  land,  the  Plaintiff  must  bring  all  the  proprietors. 
That  is  the  foundation  of  the  eq^uitable  jurisdiction  ;  for  if  the  rem- 
edy by  distress  is  adopted,  a  right  to  contribution  arises.  At  least  it 
was  incumbent  upon  him  to  bring  forward  all,  whom*he  knew  to  be 
proprietors.  The  objection,  that  the  difficulty  was  created  by  the 
party  himself.  Sir  Hugh  Middleton  dividing  the  share  among  such  a 
number  of  persons,  would  apply  to  every  case :  that,  for 
*  instance,  of  a  man  having  an  estate,  charged  with  a  rent,  [*  435] 
splitting  the  estate,  so  that  it  became  divided  among  many 
proprietors  :  in  which,  however,  it  has  been  held  necessary  to  bring 
all  the  proprietors,  as  parties.  But  the  person,  carving  out  all  these 
interests,  was  Sir  Hugh  Middleton,  not  the  New  River  Company. 
The  case  in  Precedents  in  Chancery  (3)  was  a  bill  on  behalf  of  the 
Plaintiffs  and, all  other  proprietors  of  a  very  great  adventure,  except 
the  Defendants  ;  and  they  might  have  come  in  at  any  time,  upon  the 
principle  of  a  bill  by  creditors  on  behalf  of  themselves  and  all  oth- 
ers. An  instance  must  be  shown  of  a  bill  against  particular  indi- 
viduals :  where  there  were  a  great  many  others,  against  whom  the 

(1)  2  Eq.  Ca.  Ab.  62.    See  3  P.  WUl.  127,  note  6. 

(2)  TIu  Duke  of  Ltcd$  v.  The  Carporatian  of  Mw  Radnor,  2  Bro.  C.  C.  338, 
513. 

(3)  .^tton.  Pre.  Ch.  592. 
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Plaintiff  had  precisely  the  same  equity ;  and  relief  given  against 
some,  not  against  all,  even  whom  the  Plaintiff  was  aware  of ;  with  a 
view  to  contribution  among  them.  Many  instances  occur  of  a  right 
•without  a  remedy.  The  case  of  Drury  Lane  Theatre  (1)  was  an 
instance,  if  all  the  points  had  been  pressed  :  the  number  of  persons 
concerned  being  so  great,  that  it  was  impossible  to  bring  them  all 
before  the  Court.  The  Court  does  not  admit  the  abstract  proposi- 
tion, that  a  wrong  without  a  remedy  can  subsist ;  but  points  out 
particular  parties ;  and  requires  them  to  be  brought.  The  reason  is 
the  inconvenience  of  the  remedy. 

But  in  this  case  it  is  absolutely  necessary  to  bring  before  the  Court 
all  the  proprietors.  Some  may  be  in  circumstances  perfectly  distinct 
from  all  the  others.  Some,  for  instance,  may  have  redeemed  the 
land-tax:  the  proprietors  of  New  River  shares  being  al- 
[*  436]  lowed  (2)  to  redeem  *  each  his  own  individual  share.  As 
to  the  rest  there  must  be  a  reduction  every  year,  in  propor- 
tion to  what  has  been  paid  by  the  Plaintiff's  interest:  but  as  to 
those,  who  had  redeemed,  such  reduction  should  not  take  place.  In 
the  account  therefore  the  share  of  this  rent-charge  to  be  paid  by 
those,  who  had  not  redeemed,  would  vary  every  year :  not  so  as  to 
the  others.  One,  who  redeemed  in  1798,  must  have  it  taken,  as  it 
was  in  that  year :  another,  having  redeemed  in  1799,  as  it  was  in 
that  year.  It  is  necessary,  upon  these  questions,  that  all  these  per- 
sons, interested,  should  be  before  the  Court :  the  proprietors  not 
having  in  themselves  any  legal  estate,  are  not  trustees  for  any  person. 
Unless  a  covenant  runs  with  the  land,  the  Plaintiff  has  no  right 
against  any  particular  individual.  The  principle,  upon  which  all 
parties  are  to  be  brought  before  the  Court,  to  prevent  multiplicity  of 
suits,  would  not  be  attained  upon  this  bill,  on  account  of  the  right 
to  contribution  among  these  proprietors.  The  only  effect  would  be 
to  impose  upon  the  Defendants  the  very  difficulty,  which  the  Plain- 
tiff would  avoid. 

Upon  the  merits,  this  rent-charge  is  a  fee-farm  rent,  payable  to 
the  Crown,  within  the  Land-Tax  Acts.  As  between  the  King  and 
the  representatives  of  Sir  Hugh  Middleton,  it  must  upon  the  cove- 
nant in  the  grant  of  Charles  L  be  considered  a  fee-farm  rent  still 
existing  in  the  Crown  ;  and  then  clearly  upon  the  Acts  of  Parliament 
the  land-tax  is  to  be  assessed  at  4«.  in  the  pound  :  that  is,  the  owner 
of  the  property  is  entitled  to  make  that  reduction,  at  the  same  rate, 
at  which  the  land  is  assessed,  A  certain  sum  of  money  is  to  be 
raised  in  each  division,  when  the  land-tax  is  at  4s.  in  the  pound  ; 
and  a  less  sum,  if  less  than  4s.  It  is  left  to  the  proprietors  to  make 
the  assessment.  It  happens  in  many  parts  of  the  king- 
[*  437]  dom,  that,  when  the  tax  is  at  4s.  *  in  the  pound,  the  as- 
sessment is  at  2s.  or  less.  King  v.  Weston  (3)  is  the  only 
decided  case  ;  establishing,  that  the  deduction  from  the  annuity  is  to 

(1)  Mte,  vol.  vii.  617 ;  Ex  parte  (yReily,  vol.  i.  112 ;  see  the  note,  130. 
"^'  Statute  42  Gea  III.  c.  116,  b.  la 
2  Eq.  Ca.  Ab.  62l 
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be  in  proportion  to  the  assessment  upon  the  land.  But  it  never  was 
decided,  that  as  a  valuation  less  than  the  full  valuation  is  given  in,  the 
land  being  assessed  at  much  less  than  4s.  in  the  pound,  therefore 
the  owner  of  the  rent  is  to  be  assessed  at  2$.  only,  or  less.  The* 
greatest  inconvenience  would  ensue :  a  total  uncertainty  ;  and  a 
new  account  must  every  year  be  taken  of  the  profits  of  this  great 
adventure.  A  profit,  arising  from  the  payment  of  small  rents,  liable 
to  an  increase  of  rents  by  the  erection  of  new  buildings,  and  to  loss 
by  the  failure  of  tenants,  cannot  be  the  same  in  any  two  years. 
Suppose  the  profits  of  the  Company  reduced  in  consequence  of  any 
calamity  by  fire :  the  owner  of  the  rent  would  not  participate  in 
that  loss,  as  long  as  50QL  was  received  in  the  shape  of  profit. 
Whether  this  case  is  put  upon  mistake  or  fraud,  the  Plaintifi*  is  not 
entitled  to  relief  in  equity  :  if  upon  fraud,  he  comes  for  a  proportion 
of  the  spoil :  if  upon  a  mistake,  giving  an  advantage  to  all  the  pro- 
prietors, he  claims  his  proportion ;  admitting,  that,  if  the  event  had 
been  different,  he  would  not  have  borne  any  loss. 

Idr.  Hart,  for  the  New  River  Company. — ^The  objections  are, 
first,  to  the  jurisdiction  upon  this  subject :  Sdly,  whether  the  persons 
interested  are  brought  before  the  Court,  so  as  to  enable  the  Court  to 
decree  upon  the  rights  of  all  parties :  and  3dly,  upon  the  title  of  this 
Plaintiff.  Legal  rights,  and  the  complication  of  them  alone,  do  not 
raise  an  equitable  jurisdiction.  This  is  argued  upon  the 
case  of  a  legal  right,  which  cannot*  be  pursued  at  law.  [*438] 
The  proposition  is  true,  if  applied  to  the  loss  of  evidence  of 
the  right :  and  to  other  cases,  where  the  Court  exercises  a  concur- 
rent jurisdiction ;  giving  complete  relief ;  having  originally  taken 
jurisdiction  upon  the  grbund  of  accident.  But  in  this  instance  there 
is  no  such  ground  of  jurisdiction.  The  representatives  of  Sir  Hugh 
Middleton  would  have  one  ground  of  equity  against  the  Company  ; 
that  one  tenant  in  common  may  consider  the  other,  taking  the  whole 
profit,  as  his  bailiff:  but  in  such  a  case  the  Plaintiff  must  show,  that 
they  are  tenants  in  common.  In  order  to  raise  a  trust  there  must 
be  some  privity.  Nothing  has  ever  taken  place,  constituting  any  re- 
lation between  the  Company  and  this  Plaintiff;  making  them  trus- 
tees for  him.  He  is  not  therefore  a  Cestui  que  trusty  in  the  pure 
sense ;  and  if  he  can  through  Sir  Hugh  Middleton  be  considered  as 
having  an  equitable  lien,  the  Company  cannot  be  described  as  trus- 
tees ;  but  are  mere  stake-holders.  Then  can  the  Plaintiff  come  into 
equity  against  (he  stake-holder  in  the  absence  of  the  persons  inter- 
ested to  resist  him  ?  In  Quintine  v.  Yard  (I)  all  the  parties  in  sub- 
stance were  before  the  Court ;  as  all  might  have  come  in  after  the 
decree  as  Plaintiffs  in  effect ;  and  embracing  all  the  interest  in  the 
subject.  The  City  of  London  v.  Richmond  (2)  is  accounted  for  in 
the  same  way  ;  and  the  Court  compelled  them  to  bring  the  persona 
legally  accountable ;  but  not  as  to  the  equitable  sub-divisions ;  as 

(1)  1  Bq.  Ca.  Ab.  74. 

(2)  2  Vem.  420;  Pre.  Ch.  156;  1  Bro.  P. C. 30. 
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the  assignee  of  a  mortgage  is  the  only  necessary  party ;  and  the 
mortgagor  is  not  obliged  to  bring  all  the  persons,  among  whom  the 
interest  is  sub-divided ;  being  only  subordinate  equities,  which  the 
Court  does  not  notice.  But  in  this  case  these  proprietors  are  pri- 
marily accountable.  Many  of  them,  if  before  the  Court,  might  sug- 
gest equities,  with  reference  to  their  own  acts,  upon  which, 
[*439]  even  *  supposing  the  Plaintiff  to  have  the  strict  legal  right, 
the  Court  would  refuse  to  act.  The  only  and  proper  remedy 
is  therefore  at  law ;  and  there  is  no  equity  to  impose  upon  the  Com- 
pany this  obligation  of  perpetual  account. 

Mr.  Richards,  in  reply. — The  rule,  requiring  the  presence  of  all 
parlies,  is  a  mere  rule  of  convenience,  which  does  not  prevail  at 
law,  and  gives  way  accordingly ;  as  in  the  instance  of  the  executor, 
having  in  himself  all  the  interests  of  the  testator ;  no  other  party 
therefore  being  necessary.  In  general  the  case  of  a  trustee  is 
different :  the  persons,  interested  in  the  trust,  if  specifically  pointed 
out,  are  frequently  considered  necessary  parties.  In  the  case  of  a 
creditor's  bill,  on  behalf  of  himself  and  others,  no  creditor,  who  is 
not  upon  the  record,  can  litigate  the  question  at  the  hearing:  no 
other  can  intervene  without  an  express  order ;  which  will  not  be 
made,  unless  it  appears,  that  the  Plaintiff  has  neglected  his  duty : 
yet  all  creditors  are  bound ;  and  the  most  important  questions  may 
be  decided  in'  their  absence.  So  to  a  Bill  to  establish  a  custom  aU^ 
persons  interested  are  not  necessary  parties:  yet  all  are  bound. 
The  principle  is  convenience.  The  Court,  having  a  few  of  the  per- 
sons interested  before  it,  interested  to  sustain  the  question,  is  in  general 
satisfied.  Upon  the  record  there  are  parties  to  sustain  the  question 
and  the  possibility,  that  something  farther  might  be  urged  by  some  of 
those,  who  are  absent,  shall  not  stand  in  the  way.  Upon  a  Bill  against 
a  trustee  the  Court  will,  though  some  of  the  Cestui  que  tnut  are  proved 
to  be  abroad,  if  there  are  persons  before  the  Court  to  sustain  the  suit, 
make  a  decree  to  the  extent  of  a  decision  against  the  person  to  pay, 

though  not  ordering  the  person  absent  to  do  any  thing. 
[^  440]  *  As  to  the  jurisdiction,  this  is  an  equitable  charge :  the 
legal  interest  in  the  Corporation.  The  Plaintiff  is  entitled 
without  reference  to  the  construction  of  the  Land-Tax  Act :  but,  if 
not,  the  construction  of  the  act  is  in  his  favor.  This  is  not  really 
a  rent ;  though  it  is  called  so.  It  is  derived,  not  out  of  a  convey- 
ance of  land,  but  from  a  grant  of  fines  and  other  profits  arising  from 
an  adventure.  The  Corporation  has  in  itself  the  whole  l^gal  inter- 
est in  the  land,  and  the  whole  adventure.  The  profits,  to  be  divi- 
ded, are  personal  property ;  arising  certainly  from  an  adventure  con- 
nected with  land,  but  a  speculation,  expected  to  produce  profit. 
They  are  to  settle  the  account,  and  to  hand  over  a  moiety  of  the 
clear  surplus.  The  only  way  of  getting  at  it  is  a  Bill.  An  action 
of  account  would  not  lie.  Since  the  Land-Tax  Act  the  Corpora- 
tion are  to  deduct  the  land-tax,  as  a  necessary  out-going.  Still  it  is 
purely  a  question  of  account:  a  moiety  of  the  profit,  subject  to  the 
land-tax  ;  but  nothing  more  than  a  division  of  profits :  not  a  rent, 
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properly ;  which  originally  was  confined  to  payments  out  of  land. 
Personal  property  is  by  the  Land-Tax  Acts  charged  at  4«.  in  the 
pound.  A  sleeping  partner  is  entitled  to  see,  what  the  proportion 
is.  If  instead  of  a  share  of  the  profits,  he  is  to  have  a  clear  sum  of 
500/.  a-year,  the  whole  imposition  of  any  parliamentary  tax  is  not 
to  be  thrown  upon  that  interest :  but  it  must  be  in  proportion  to  the 
other  part.  As  to  the  objection  from  want  of  privity,  the  Com- 
pany are  parties  to  the  deed  between  the  King  and  Sir  Hugh 
Middleton. 

But,  if  this  is  to  be  considered  a  fee-farm  rent,  or  a  rent-charge, 
the  Plaintiff  is  entitled  to  relief  within  the  view  of  the  act  of  Par- 
liament. It  has  not  been  in  fact  in  the  Crown  since  the  time  of 
King  William  III. ;  and  as  the  King's  grantee  has  always  been  con- 
sidered entitled  to  take  it,  it  must  be  taken  to  be  com- 
pletely out  of  the  *  Crown.  Considered  as  a  general  rent-  [*  441] 
charge  under  the  Land-Tax  Act,  the  true  construction  is, 
that  the  Plaintiff  is  not  to  be  charged  with  more  than  a  fair  propor- 
tion. The  object  of  the  legislature  was  to  throw  the  burden  equally 
upon  all  the  objects  of  the  duty,  and  therefore  the  landlord  is  allow- 
ed to  deduct  out  of  the  rent-charge  a  proportionate  part  of  the  tax, 
paid  by  him  ;  and  that  proportion  ought  to  be  regulated  by  the  fair 
value  of  the  land  ;  not,  as  is  contended,  by  the  actual  assessment, 
however  unequal.  The  assessment  is  upon  all  persons,  having  a  share 
or  interest :  a  description  that  applies  to  this  Plaintiff.  Then,  the 
full  sum  of  45.  in  the  pound  not  being  raised  from  these  persons,  he 
is  entitled  to  the  benefit  of  the  abatement.  The  intention  of  the 
Legislature  being  to  chaige  all  property  in  proportion  to  its  value, 
as  far  as  can  be  done,  it  is  unconscientious,  that  he  should  pay  100/. 
out  of  his  500/.  in  case  of  the  assessment  upon  the  Company,  pay- 
ing no  proportion. 

The  Lord  Chancellor  [Eldon]. — ^The  answer  admits,  the  prof- 
its of  the  Company  have  been  much  greater  than  18,000/.  a-year ; 
the  sum,  at  which  they  are  assessed  ;  but  does  not  disclose  how 
much  greater.  If  neither  the  Plaintiff  nor  the  Defendants  pay  to 
the  public  what  they  ought  to  pay,  is  this  Court  to  administer  the 
equities  between  them  ?  My  opinion  is,  that  in  such  a  case  a  Court 
of  Equity  ought  not  to  act. 

Aug.  1.  The^Lord  Chancellor. — ^The  answer  of  the  Company 
admits,  that  their  profits  are  more  than  18,000/.  a-year ;  the  rate  of 
their  assessment.  The  Plaintiff  has  compelled  them  to  state  that 
fact ;  but  has  not  proceeded  to  ask,  what  that  excess  is. 
If  *he  had,  the  Court  could  by  decree  upon  the  admission  [*442] 
have  set  the  thing  right  without  a  reference  to  the  Master. 
But  there  was  a  mutual  convenience  to  both  in  refraining  from  that 
question.  The  meaning  of  the  act  being,  that  they  should  pay  4«. 
in  the  pound  upon  the  whole  amount  of  the  actual  profit,  if  that 
had  been  published,  this  Bill  might  operate  relief  for  the  present 
year ;  but  the  effect  would  be,  that  in  future  the  Plaintiff  vvould  not 
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have  reason  to  complain,  if  the  Commissioners  under  the  Land-Tax 
Act  should  do  their  duty  ;  for  as  by  the  Act  this  property  is  not  to 
be  assessed  by  a  pound-rate  according  to  the  deficiency  of  a  primary 
assessment  upon  the  personal  estate,  but  a  rate  of  4^.  in  the  pound 
is  imposed  directly  upon  the  land,  the  Plaintifi',  paying  no  more  than 
that,  would  have  nothing  to  complain  of. 

The  Equity  therefore,  which  is  stated,  is  this.  The  PlainUflf  does 
not  pay  more  than  he  ought,  if  they  were  duly  assessed ;  but,  not 
being  duly  assessed,  they  did  not  inform  the  Commissioners,  what  is 
the  correct  sum  of  their  profits ;  the  Plaintiff  therefore  desires  a 
Court  of  Equity  to  assist  him  ;  to  relieve  him,  not  from  paying  more 
than  he  ought  to  pay,  as  between  him  and  the  public,  i>ut  from  what 
he  has  paid  to  the  Company ;  as  they  have  paid  less  than  they  ought 
to  pay,  if  the  Act  had  been  put  in  execution ;  as  it  would  have 
been,  if  the  Commissioners  had  the  means  of  enforcing  a  discovery 
of  the  whole  profit.  The  Company  are  entitled  at  law  under  the 
instruments  to  receive  in  the  first  instance  the  whole  profits.  After- 
wards, in  consideration  of  the  expense  the  King  had  been  at  in  the 
work,  they  grant  to  him  one  moiety  of  the  rents^  profits,  and  gains, 
made.  So  it  must  be  a  Chose  in  Action.  Still  they  remain  the 
legal  owners  of  the  whole  concern,  entitled  to  receive  all  the  rents 
and  profits ;  but,  having  granted  a  moiety,  bound  to  ac- 
[*443]  count  for  that  to  the  King;  and  after  that  grant  *the 
King  could  in  Equity  or  a  Ck>urt  of  Revenue  compel  an 
account ;  which  would  embrace  all  the  expenditure,  as  well  as  all 
the  gain,  that  had  been  obtained.  After  that  the  King  granted  his 
moiety  by  an  instrument,  to  which  the  Company  were  parties,  to  Sir 
Hugh  Middleton ;  who  covenants  to  pay  to  the  King,  his  heirs  and 
successors,  this  rent,  now  vested  in  the  Plaintiff. 

One  moiety  of  the  profit,  subject  to  the  covenant  for  payment  of 
500/.  per  annum,  being  vested  in  Sir  Hugh  Middleton,  it  is  clear,  if 
that^annuity  is  subject  to  equitable  jurisdiction,  it  was  competent  to 
the  Plaintiff  to  bring  into  a  Court  of  Equity  the  Company  and  Sir 
Hugh  Middleton  ;  to  ascertain  a  moiety  of  the  profits  ;  and  out  of 
what  subject,  constituting  that  moiety,  the  500/.  per  annum  was  to 
be  paid.  The  acts,  since  done  by  Sir  Hugh  Middleton,  ^are  of  this 
nature.  That  moiety,  vested  in  him,  either  expressly  subject  by 
lien,  or  only  by  covenant  to  the  sum  of  500/.  a-year,  has  become  the 
property  of  an  infinite  number  of  proprietors ;  and  the  ownership 
split  into  so  many  shares,  that  the  Company,  if  called  upon  by  some 
proprietors  on  behalf  of  themselves  and  all  others,  would  not  know, 
with  which  they  were  contending,  until  all  the  proprietors  had  shown 
themselves  by  claim  in  the  Master's  Ofl[ice. 

It  is  insisted,  that  the  Plaintiff  cannot  sue  in  Equity  without  bring- 
ing before  the  Court  all  the  proprietors  of  the  King's  share,  as  well 
as  the  Company  :  whose  share  is  also  subdivided  ;  but  those  parties 
are  represented ;  and  it  is  clear,  no  objection  of  that  kind  arises  as 
to  them.  The  rule  is  urged,  that,  whenever  a  rent-chai^  is  grant- 
ed, which  I  will  suppose  capable  of  being  recovered  specifically  oat 
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of  the  moiety  of  the  profits,  all  persons,  who  have  to  litigate  any 
question  with  regard  to  the  title  to  that  rent-charge,  or  with 
each  other,  as  being  liable  to  pay  the  *  whole,  or  to  con-  [*  444] 
tribute  among  themselves,  must  be  brought  before  the 
Court ;  and  there  is  no  doubt,  generally  that  is  the  rule.  The  con- 
sideration is  very  different,  if  it  is  necessary  to  decide  this  point, 
whether  it  is  possible  to  hold,  that  the  rule  shall  be  applied  to  an  ex- 
tent, destroying  the  very  purpose,  for  which  it  was  established  :  viz. 
that  it  shall  prevail,  where  it  is  actually  impracticable  to  bring  all 
parties,  or  where  it  is  attended  with  inconvenience,  almost  amount- 
ing to  that :  as  well  as  where  all  can  be  brought  without  inconven- 
ience (a).  It  must  depend  upon  the  circumstances  of  each  case  :  but 
upon  all  the  authorities  for  the  purpose  'of  getting  a  decree  it  is  not 
necessary  to  bring  all  parties  interested.  I  do  not  go  into  the  case 
of  bond-creditors  and  all  the  other  cases ;  and  I  lay  out  of  my  consider- 
ation the  case  of  persons,  suing  on  behalf  of  themselves  and  all  oth- 
ers :  for  in  a  sense  they  are  before  the  Court.  There  are  authorities 
to  be  found  in  print,  that  where  it  is  impracticable,  the  rule  shall  not 
be  pressed  ;  and  in  such  a  case  as  this,  the  King's  share  being  split 
into  such  a  number  of  interests,  that  it  is  impracticable  to  go  on  with 
a  record,  attempting  finally  to  bring  all  parties,  having  interests  in 
the  subject  to  be  charged,  I  should  hesitate  to  determine,  that  a  per- 
son, having  a  demand  upon  the  whole  and  every  part  of  the  moiety, 
does  not  do  enough,  if  he  brings  all  whom  he  can  bring.  — j^ 

There  is  one  class  of  cases,  very  important  upon  this  subject :  viz. 
where  a  person,  having  at  Law  a  general  right  to  demand  service 
from  the  individuals  of  a  large  district,  to  his  mill,  for  instance,  may 
sue  thus  in  Equity.  His  demand  is  upon  every  individual,  not  to 
grind  corn  for  their  own  subsistence  except  at  his  mill.  To  bring 
actions  against  every  individual  for  subtracting  that  service 
is  regarded  as  perfectly  *  impracticable.  Therefore  a  bill  is  [*  445] 
filed  to  establish  that  right ;  and  it  is  not  necessary  to  bring 
all  the  individuals  :  why  ?  Not,  that  it  is  inexpedient,  but,  that  it  is 
impracticable,  to  bring  them  all.  The  Court  therefore  has  required 
so  many,  that  it  can  be  justly  said,  they  will  fairly  and  honestly  try 
the  legal  right  between  themselves,  all  other  persons  interested,  and 
the  Plaintiff;  and,  when  the  legal  right  is  so  established  at  law,  the 
remedy  in  equity  is  very  simple :  merely  a  bill ;  stating,  that  the 
right  has  been  established  in  such  a  proceeding ;  and  upon  that 
ground  a  Court  of  Equity  will  give  the  Plaintiff  relief  against  the 
Defendants  in  the  second  suit,  only  represented  by  those  in  the  first. 
I  feel  a  strong  inclination,  that  a  decree  of  the  same  nature  may  be  j 
made  in  this  case.  — J 

It  has  been  with  great  force  observed  for  the  Defendants,  that  in 
this  way  the  same  difliculty  is  put  upon  them :  how  are  they  to  ob- 
tain contribution,  if  the  Plaintiff  cannot  ascertain  the  persons,  who 


(c)  See  Story's  Eq.  Plead.  114 ;  Hiduns  if  Others  v.  Congreve  if  Others,  4  Rusa. 
5652. 
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are  to  contribute  ?  But  I  am  disposed  to  think,  in  a  case  under 
such  circumstances  as  this,  the  whole  legal  interest  in  the  Company, 
to  distribute  the  fruit  of  that  interest  according  to  the  equitable 
rights,  a  bill  might  be  filed  by  the  Plaintiff;  stating,  that  the  Compa- 
ny have  the  legal  interest ;  that  they  have  to  distribute  the  profits 
among  the  persons,  representing  their  Company,  and  those,  entitled 
to  the  King's  moiety ;  that  therefore  they  object  to  account  with 
him,  unless  there  are  proper  parties ;  and  it  would  be  competent  to 
the  Court  in  such  a  state  of  circumstances  to  say,  if  the  Plaintiff 
brings  so  many  of  those,  who  represent  the  King's  share  as  can  be 
taken  duly  and  honesdy  to  enter  into  that  contest,  in  which  all  the 

others  are  concerned,  that  ought  in  equity  to  bind  those,  who 
[*  446]     are  present,  representing  those,  who  are  absent ;  giving  *  the 

Company  a  right  to  make  the  deduction  under  that  decree. 
I  incline  also  to  think,  it  will  be  found,  that  relief  may  be  given 
in  equity  in  respect  of  this  annuity,  as  affecting  in  equity  the  moiety, 
which  belonged  to  the  King,  upon  the  cases  I  have  seen.  Suppos- 
ing, they  were  duly  assessed  at  45.  in  the  pound,  and  their  profits 
were  a  great  deal  more  than  the  sum,  upon  which  the  assessment 
was  made,  the  Plaintiff  paying  45.  in  the  pound,  in  the  terms  of  the 
Act,  by  a  like  pound^rate,  I  must,  if  the  case  turned  upon  that  point, 
have  made  a  case  for  the  opinion  of  a  Court  of  law.  I  know,  opin- 
ions have  been  given  with  great  confidence,  that,  though  the  pound- 
rate  both  upon  the  land  and  the  annuity,  was  4^.  in  the  pound,  yet 
inquiry  might  be  made  into  the  actual  value  of  the  land :  not  only, 
where  it  could  be  ascertained  under  the  clause,  relating  to  landlords 
mediate,  or  immediate,  whose  property  was  out  to  tenants ;  but  also, 
where  the  value  might  be  ascertained  in  the  party's  own  occupation ; 
the  meaning  of  the  Act  being,  that  you  may  ascertain  the  value  from 
year  to  year :  and  therefore  may  claim  a  reduction  of  the  annuity, 
having  regard  to  the  value.  Opinions  very  different  have  been  held 
with  equal  confidence  ;  that,  if  the  land  is  rated  at  much  less,  with 
the  exception  perhaps  of  a  fee-farm  rent,  the  annuity  is  to  pay  the 
same  rate  ;  as,  then  within  the  terms  of  the  Act  it  would  pay  with 
reference  to  the  value  of  the  annuity  by  a  like  pound-rate  as  the 
land.  There  is  no  actual  decision  upon  it ;  though  I  imagined  there 
was :  and  the  point  admits  of  considerable  argument  upon  the  Act. 
If  the  case  had  rested  upon  that,  therefore,  the  most  just  way  would 

have  been  a  case  stated  for  the  opinion  of  a  Court  of  Law. 
[*  447],        *  But  upon  the  best  consideration  I  can  give  this  case, 

the  difficulty,  to  which  I  first  alluded,  is  so  considerable, 
that  I  do^not  see  the  principle  for  giving  relief  under  all  the  circum- 
stances. There  is  great  difficulty  upon  the  circumstance,  that  many 
of  these  individuals  have  redeemed  their  land-tax  upon  the  foot  of 
the  rate  paid  by  the  Company.  Perhaps,  if  they  were  hereafter  to 
be  assessed  to  the  utmost  amount,  they  could  have  no  reason  to 
complain  of  that ;  for  it  was  their  own  fault  to  permit  those  persons, 
part  of  their  own  body,  to  redeem  upon  that  footing.  But  the  diffi- 
culty is,  that  this  is  not  the  case  of  a  Plaintiff,  coming  under  the  Act 
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of  Parliament,  desiring  to  be  assessed  under  the  due  construction  of 
the  Act  by  such  a  rate,  as  ought  to  be  applied,  having  regard  to  the 
mode  of  assessing  in  the  district :  but  there  being  an  express  clause, 
that  the  profits  shall  pay  As.,  the  Plaintiff  must  admit,  that  his  an- 
nuity, if  part  of  that  profit,  is  taxed,  as  it  ought  to  be.  If  it  remain- 
ed in  a  chest,  and  the  Commissioners  assessed  it  there,  according  to 
the  express  clause  he  could  not  receive  it  without  that  deduction  of 
4s,  in  the  pound.  The  question  then  is,  whether  the  Plaintiff,  stat- 
ing, that  he  has  paid  no  more  than  he  ought,  has  an  equity  to  call 
upon  other  persons,  who  have  paid  less  than  they  ought ;  and  to 
have  a  declaration,  that  he  is  entided  to  a  participation  in  the  effect 
of  the  circumstance,  that  by  their  not  disclosing  the  actual  profit, 
with  the  fact,  perhaps,  that  the  Commissioners  cannot  compel  the 
disclosure,  other  persons,  having  an  interest,  have  not  paid  as  much 
as  they  ought.  My  opinion  is,  that  the  Plaintiff  has  no  such  equity ; 
and  no  decree  can  be  made  upon  the  principle,  that  he,  who  has  paid 
only  as  he  ought,  is  to  participate  in  the  gain  of  those,  who  from 
circumstances  have  paid  much  less  than  they  ought. 

The  Bill  was  dismissed  without  costs.  - 

See,  ante,  note  1  to  The  Momty  General  v.  Jaehon^  11  V.  965;  that  the  rale 
which  requires  all  parties  interested  in  a  suit  to  be  before  the  Court,  is  a  rale  of 
convenience,  and  therefore  gives  way  when  inconvenience  would  arise  if  it  were 
strictly  enforced. 


THE   EARL   OF  RADNOR  v.  SHAFTO.      [»448} 

[1805,  August  7.] 

A  RieBT  of  pre-emption  given  by  Will,  whether  at  a  price  expressed  or  to  be  fixed 
by  the  trustees,  will  bis  executed :  the  constraction  in  the  latter  case  being  a 
reasonable  price,  to  be  ascertained  b;^  reference  to  the  Master. 

But  to  paes  such  right  to  the  heir  or  devisee  the  intention  to  accept  the  offer  must 
appear  by  some  act,  or,  at  least,  by  Will  In  this  case,  the  Will  directing, 
that  A.  or  whoever  shall  after  the  testator's  decease  be  entitled  to  estates  m 
settlement  may  have  the  refusal,  A.  having  died  without  showing  such  inten- 
tion, and  a  tenant  for  life  of  part  of  the  settled  estates,  not  by  the  settlement, 
but  under  a  recovery  by  A.,  not  answering  ihe  description,  it  was  held,  that  the 
right  did  not  then  existjn  any  one. 

In  trying  the  meaning  of  phrases  in  a  Will  all  circumstances  may  be  looked  at,  in 
which  the  Court  might  have  been  called  upon  to  determine  the  meaning  of  the 
same  phrases,  applied  to  a  different  state  of  circuoistances  (a),  [p.  457.] 

Sir  Charles  Duncombe  by  a  settlement,  dated  the  7th  and  8th 
July,  1708,  settled  his  freehold  estates  in  the  counties  of  Wilts  and 
Middlesex  to  the  use  of  himself  for  life ;  remainder  to  his  first  and 
other  sons  in  tail  male;  remainder  to  his  nephew  Anthony  Lord 
Feversham  for  life,  and  to  his  first  and  other  sons,  and  to  Thomas 

(a)  See  Wigram  on  Interpretation  of  Wills,  42. 
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Brown  (afterwards  Duncombe)  and  his  sons  in  the  same  manner. 
Sir  Charles  Duncombe  died  in  1711,  without  issue  male  ;  leaving  his 
nephew  Lord  Feversham  surviving  him ;  who  entered ;  and  died 
in  1763,  without  issue  male ;  and  upon  his  death  Thomas  Dun- 
combe, eldest  son  of  Thomas  Brown,  became  entitled  to  the  settled 
estates. 

Lord  Feversham  left  at  his 'death  two  daughters ;  Lady  Radnor 
and  Frances  Bowater,  his  co-heiresses  at  law.  By  his  Will,  dated 
the  21st  of  July,  1757,.  he  devised  his  several  estates  in  the  counties 
of  Wilts,  Middlesex,  and  Leicester :  upon  trust,  subject  to  annuities 
and  other  charges,  for  his  children,  as  therein  mentioned,  in  case  he 
should  leave  daughters  only,  and  there  should  be  more  than  one,  to 
convey  to  all  and  every  his  daughter  and  daughters,  equally  to  be 
divided  between  them,  if  more  than  on<&,  share  and  share  alike,  as 
tenants  in  common,  upon  their  severally  attaining  twenty-one,  and 

the  respective  heirs  of  their  bodies. 
[*449J         *The  Codicil,  dated  the  22d  of  April,  1761,  contained 
the  following  clause : 

"  I  do  hereby  farther  direct  and  order,  and  it  is  my  mind  and 
will,  that  in  case  I  shall  leave  no  son  and  more  daughters  than  one, 
that  then  my  trustees  John  Lord  Willoughby  De  Broke,  Francis 
Walwyn,  James  Hayes,  and  Charles  Moss,  and  the  survivors  and 
survivor  of  them,  and  the  heirs,  executors,  and  administrators,  do 
and  shall,  and  I  do  hereby  give  them  full  power  to  make  sale  of  all 
my  estates  in  Wilts  and  Middlesex,  over  which  I  have  a  disposing 
power,  whether  the  same  be  freehold,  leasehold,  or  copyhold,  for  the 
benefit  and  advantage  of  my  said  daughters :  and  to  prevent  any  dis- 
putes or  difficulties  that  is  obvious  to  foresee  may  arise  hereafter  be- 
tween or  among  them  in  the  partition  of  the  same,  I  do  hereby  de- 
sire that  my  kinsman  Thomas  Duncombe,  Esq.  or  whoever  shall  after 
my  decease  be  entitled  to  the  estates  settled  by  my  uncle  Sir  Charles 
Duncombe,  may  have  the  refusal  of  them  ;  and  if  he  or  they  should 
not  signify  his  or  their  consent  in  writing  to  one  or  more  of  my  said 
trustees  within  three  months  after  my  said  trustees  shall  have  signi- 
fied to  him  or  them  the  price  or  terms  upon  which  they  are  willing 
to  convey  to  him  or  them  the  said  estates,  that  he  or  they  are  ready 
and  desirous  to  purchase  all  the  estates  altogether  at  the  price  or 
upon  the  terms  so  fixed  by  my  said  trustees,  then  and  in  such  case  I 
do  hereby  direct  my  said  trustees  to  sell  the  same  estates  altogether 
or  in  parcels  as  they  shall  judge  to  be  most  for  the  advantage  of  my 
said  daughters,  to  the  best  purchaser  or  purchasers  they  can  get  for 
the  same."  The  testator  farther  directed,  that  all  the  money  to 
arise  from  the  sale,  and  all  other  advantage  therefrom,  should  belong 

equally  to  his  daughters. 
[*  450J  *  After  the  death  of  the  testator  Thomas  Duncombe 
entered  into  possession  of  the  settled  estates ;  suffered  re- 
coveries, and  limited  the  estates  to  himself  in  fee  By  his  Will,  dated 
the  7th  of  July,  1778,  he  gave  to  trustees  all  his  estates  in  the  county 
of  Wilts,  together  with  his  other  estates  in  the  counties  of  Hants, 
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Bucks,  and  Bedford,  to  the  use  of  his  first  and  other  sons  in  tail 
male  ;  and,  as  to  the  estates  in  the  counties  of  Hants  and  Wilts,  with 
remainder  to  his  daughter  Ann  Shafto  for  life  ;  remainder  to  trus- 
tees to  preserve  contingent  remainders :  remainder  to  Robert  Shafto, 
her  second  son,  Thomas  the  third,  and  lastly  to  John  her  eldest  son, 
for  life,  successively,  and  their  first  and  other  sons  successively  in 
tail  male,  and  to  his  daughter  Frances  Buncombe  and  her  first  and 
other  sons  ;  remainders  over ;  and  the  ultimate  remainder  to  the  tes- 
tator in  fee.  The  testator  Thomas  Duncombe  died  in  November, 
1779;  leaving  Ann  Shafto  and  Frances  Duncombe,  his  two  daugh- 
ters, and  no  male  issue.  Ann  Shafto,  or  her  husband  Robert  Shafto 
in  her  right,  entered  upon  the  estates  devised  to  her  for  life.  She  died 
upon  the  I6th  of  March,  1783,  leaving  Robert  Eden  Duncombe  Shaf- 
to, her  second  son,  tenant  for  life  under  the  Will  of  his  grand- 
father. Frances  Duncombe  married  George  Henry  Rose.  They 
had  issue  a  son,  the  first  tenant  in  tail  under  the  Will  of  Thomas 
Duncombe,  Robert  Eden  Duncombe  Shafto  and  his  surviving  brother 
not  having  at  present  any  issue  ;  and  the  other  being  dead  Without 
issue. 

The  question  arose  upon  the  right  of  pre-emption  under  the  Will 
of  Lord  Feversham,  claimed  by  the  Defendant  Robert  Eden  Dun- 
combe Shafto,  individually,  and  also  by  the  Defendant  Mrs.  Rose, 
jointly  with  him. 

^Mr.  Fonblanque  and  Mr.  Bell,  for  other  Defendants,  [^451] 
resisting  those  claims. — This  Court  will  not  give  the  right 
of  pre-emption  ;  but  will  direct  a  sale,  generally,  in  its  usual  course. 
Where  a  sum  is  limited  by  the  party,  the  case  is  different ;  but  how 
is  the  Court,  except  by  competition,  to  find  out  the  fair  price :  the 
more  difficult  to  ascertain  from  the  particular  situation  of  the  estates, 
in  the  neighborhood  of  the  borough  of  Shaftesbury  ?  Such  a  right 
of  pre-emption  cannot  be  considered  a  valuable  interest,  to  go  with 
the  estates.  The  Will  cannot  be  construed  to  give  any  kind  of  right, 
to  be  enforced  in  equity.  The  Court  will  sell  the  estate  at  the  full 
value ;  and  the  true  mode  of  attaining  that  is  by  auction. 

Mr.  Piggoti,  Mr.  Richards,  and  Mr.  Leach,  for  the  Defendant 
Robert  Eden  Duncombe  Shafto. — ^The  right  of  pre-emption,  given 
by  this  Will,  is  as  much  a  trust  as  the  sale  of  the  estate  ;  which  is 
given  to  trustees  for  the  sole  purpose  of  selling  it.  It  was  compe- 
tent to  the  testator  to  direct  the  mode  of  executing  the  trust ;  and 
beyond  the  primary  object,  to  provide  for  his  two  daughters,  and  to 
prevent  disputes  between  them,  to  give  any  advantage  to  any  other 
person.  This  power  of  pre-emption  is  conditional ;  depending  upon 
two  events  described;  in  case  the  testator  Lord  Feversham  shall 
leave  no  son  ;  and  in  case  he  shall  leave  more  daughters  than  one. 
The  object  was  to  give  a  personal  benefit,  connected  with  the  estates 
described :  viz.  those  settled  by  Sir  Charles  Duncombe ;  affording 
an  opportunity  of  annexing  those  estates  to  others,  with  which  they 
were  intermixed,  belonging  to  the  testator.  This  Defendant,  being 
in  possession  of  those  estates,  answers  the  description :  the  right  be- 
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ing  connected  with  that  possession  ;  and  being  given  by  a  person, 
who  could  not  be  ignorant,  that  Thomas  Duncombe  was  tenant  ia 
tail,  and  could  make  the  estate  his  own ;  as  he  did. 

The  Lord  Chancellor  [Eldon]. — Suppose,  Duncombe  had  died 
a  fortnight  after  the  death  of  Lord  Feversham  ;  and  had  left  an  in- 
fant son :  what  could  have  been  done  in  that  case  ? 

For  the  Defendant. — Incapacity  would  have  the  same  effect  as 
refusal.  The  Court  might  guard  this  part  of  the  trust  by  directing 
the  Master  to  put  a  price  upon  the  estates ;  who  might  take  the 
opinions  of  competent  persons ;  and  advert  to  every  circumstance, 
that  would  affect  the  value.  The  testator  must  have  been  aware  of 
the  difficulties,  if  any  exist.  The  trustees  may  safely  fix  a  fair 
price ;  adopting  the  best  means  they  can.  The  right  of  refusal  is  a 
valuable  interest ;  and  the  trustees  are  bound  to  execute  that  direc- 
tion in  the  Will:  or  the  Court,  if  the  trustees  are  not  able ;  and  the 
difficulty  cannot  be  an  objection. 

The.  Attorney  General  [Hon.  Spencer  Perceval]  for  the  De- 
fendant Mrs.  Rose. — ^The  right  of  pre-emption  is  in  the  Defend- 
ants Mrs.  Rose  and  Mr.  Shafto :  the  heir  of  Thomas  Duncombe  be- 
ing the  person  entitled  to  the  benefit,  intended,  and  to  have  the 
offer  made  to  him  at  the  death  of  the  testator.  Such  a  right  will  be 
carried  into  execution  by  the  Court.  There  can  be  no  doubt,  the 
testator  might  have  given  the  right 'of  pre-emption  at  less  than  the 
value ;  expressing  that  purpose  by  his  Will ;  and  this  direction  to 
trustees  to  tender  the  estate  at  the  price,  at  which  they  may  value 
it,  is  not  very  different.  The  testator  must  in  both  cases  be  taken 
to  intend  to  give  it  a  benefit ;  and  if  difficulties  occur, 
[*453]  they  are  raised  by  himself.  The  *  circumstances,  con- 
nected with  the  particular  situation  of  the  estates,  cannot 
have  any  influence. 

Mr.  Fonblanque,  in  reply. — ^I'he  Court  must  let  the  subject  of  the 
sale  find  its  value  through  the  medium  of  the  Master.  I  admit,  this 
implies  a  benefit :  not,  however,  a  personal  benefit,  or  of  a  pecu- 
niary nature ;  but  a  mere  local  advantage.  The  person  intended  is 
evidently  the  person  in  possession  of  the  settled  estates.  It  cannot 
be  supposed  to  possess  a  descendible  quality :  so  as  to  go  to  a  mere 
stranger,  if  recoveries  should  be  suffered. 

The  Lord  Chancellor  [Eldon]. — ^Having  had  doubts  upon  this 
Will  for  twenty  years,  there  can  be  no  use  in  taking  more  time  to 
consider  it.  It  is  contended,  that  there  was  convenience  in  selling 
under  the  practical  effect  of  the  power  of  pre-emption ;  though  it 
should  not  bring  the  estate  quite  up  to  the  price  another  mode  might 
reach :  but  some  benefit  might  in  that  way  be  derived  to  the  daugh- 
ters from  the  circumstance,  that  partition  would  not  take  place ;  and 
the  benefit  looked  to  was  avoiding  that  inconvenience.  The  testa- 
tor in  the  terms  he  has  used  in  the  event,  that  the  option  was  not 
accepted,  supposed,  there  might  be  a  more  advantageous  mode  than 
a  sale  to  one  person :  namely,  a  sale  in  parcels  :  yet  at  the  expense 
of  that  advantage  to  his  daughters  he  proposes  this  right  of  pre- 
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emption,  attended  with  the  inconvenience,  that  might  accompany 
the  sale  of  the  whole  together.  It  was  therefore  within  the  scope 
of  his  professed  intention,  that  there  might  be  a  sale  less  advanta- 
geous by  the  mode,  which  he  has  pointed  out  in  the  first  instance,  than 
in  the  second.  That  circumstance,  therefore,  that  it  might 
be  less  *  advantageous  would  not  authorize  the  Court  to  [*  454] 
repel  the  purpose. 

It  is  stated  broadly,  that  this  Court  would  execute  a  Will,  propos- 
ing a  right  of  pre-emption  ;  and  there  is  no  doubt,  a  Will  may  be  so* 
construed  as  to  give  a  right,  which  the  Court  would  unquestionably 
execute.  Suppose  the  case,  that  has  been  put  by  the  Attorney  Gen- 
eral, a  recital  in  the  Will,  that  the  estate  is  valued  at  50,000/.,  with 
a  direction,  that  it  should  be  offered  to  a  particular  person  at 
30,000/. :  clearly  this  Court  would  act.  In  that  case,  however,  the 
testator  himself  has  given  the  Court  the  easy  means  of  acting,  and 
executing  his  purpose.  The  question  in  this  case  is,  whether  the 
testator  having  directed  the  trustees  to  offer  the  estate  at  such  price 
and  upon  such  terms,  as  they  may  think  proper  to  fix,  the  Court 
will,  if  the  trustees  will  not  act,  place  itself  in  their  stead  ;  and  be- 
fore the  Master  fix  a  price,  at  which  the  estate  shall  be  offered  to  the 
person,  who  in  that  way  of  putting  it  seems  to  be  an  object  of  the 
testator's  favor.  Upon  that  question  there  would  be  no  difficulty  or 
inconvenience.  If  the  testator  ordered  the  trustees  to  put  a  reason- 
able value  upon  the  estate,  and  to  offer  it  to  a  particular  person  at 
that  value,  and  they  die,  or  refuse  to  act,  the  Court  might  direct 
a  reference  to  the  Master  to  fix  the  value  ;  and  execute  the  trust  by 
proposing  the  estate  to  him  at  that  value ;  and,  if  he  did  not  accept 
the  proposal,  putting  it  up  to  a  public  sale.  If  therefore  there  \»  an 
objeciion  in  this  Court  to  executing  a  Will  with  a  right  of  pre- 
emption, that  must  arise,  ,not  out  of  the  general  doctrine,  but  the 
terms  of  that  Will,  which  the  Court  is  called  upon  to  execute.  I 
incline  upon  the  whole  to  think,  first,  that  if  the  nature  of  the  prop- 
erty will  not  alter  the  rule,  the  difficulty  of  executing  the  trust  ought 
not  to  alter  it ;  and,  if  it  was  necessary  to  decide  upon 
this  ground,  that  a  reference  *  ought  to  be  made  to  the  [*455] 
Master  to  fix  such  price  and  terms,  at  which  the  trustees 
ought  to  have  offered  the  estate :  taking  care,  that  the  ground  and 
information,  upon  which  the  Master  proceeded,  should  be  commu- 
nicated to  the  Court ;  in  order  to  ascertain,  that  the  trust  was  as 
beneficially  executed  as  the  nature  of  it  would  allow. 

But  my  judgment  upon  this  case  is,  that  under  the  circumstances 
that  have  taken  place,  no  one  is  entitled  by  this  Will  to  the  right  of 
pre-emption  proposed.  In  the  case  that  has  been  put  by  the  Attor- 
ney General,  of  an  estate,  worth  50,000/.,  offered  to  a  particular 
person,  at  30,000/.,  and  the  other  case,  where  the  testator  directs 
the  trustees  to  make  an  offer  at  a  reasonable  price,  to  be  fixed  by 
them,  the  Court  possibly  to  one  intent  would  hold  either  Will  to 
amount  in  substance  to  a  devise  of  the  estate  itself,  if  that  person 
would  accept  it  upon  t'l  se  terms:  but,  if  the  effect  of  the  option 
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codd  be  construed  as  high  in  either  case,  the  person  roust  in  his  life 
do  some  act,  denoting,  that  he  accepts  the  benefit :  or  the  Court 
cannot  consider  him  as  being  in  the  same  circumstances,  as  if  be 
had  made  a  contract  for  the  purchase  of  the  estate.  In  this  in- 
stance, if  Mr.  Duncombe  had  accepted  the  offer,  and  done  any  act, 
denoting  that  purpose,  even  by  his  own  Will,  it  might  have  been 
compared  to  the  case  of  contract :  but  if  that  person  dies  without 
doing  any  act,  it  cannot  be  said,  that  the  case  is  the  same  as  if  he 
had  contracted  for  a  purchase ;  or,  that  his  real  representatives 
could  call  upon  his  personal  property  to  pay  for  that  estate  ;  if  it  had 
been  contracted  for. 

My  idea  upon  the  whole  Will  is  this :  the  testator  thought,  that 
during  his  life  he  had  by  his  interest  in  these  estates  such  a  power 
over  the  rights  of  disposing  in  those,  who  were  to  come 
[*  456J  ♦  after  him,  that  the  settlement  of  those  estates  would  re- 
main undisturbed  at  least  until  his  death  ;  and  therefore 
makes  the  proposal  in  terms,  by  which  I  think  he  intended  to  con- 
nect these  persons,  the  estates,  and  the  settlement,  together ;  with 
reference  to  any  option  he  meant  to  propose  to  any  of  them.  His 
object  was  to  throw  into  that  course  of  devolution  these  estates  if 
the  parties,  entitled  to  the  estates  in  settlement,  chose  to  take  them 
in  that  course,  created  by  the  settlement  of  the  estates,  to  the  owners 
of  which  he  intended  to  give  this  right  of  pre-emption.  I  think, 
the  point,  made  by  Mrs.  Rose,  more  hopeful  than  that  of  Mr.  Shafto. 
Thomas  Duncombe,  as  the  person  connected  with  the  estates  in  that 
settlement  at  the  death  of  the  testator,  being  the  person,  who  had 
an  option,  but  only  an  option,  given  to  him,  I  do  not  know,  that  be 
might  not  have  done  some  acts  during  his  life,  that  would  have 
bound  his  heirs.  If  he  had  recited  in  his  own  Will  an  offer  at  such 
price  as  the  trustees  would  dispose  at,  that  is  a  reasonable  price, 
which  would,  I  think,  be  the  construction  this  Court  would  put  upon 
the  power  of  the  trustees,  and  had  declared  by  act  in  his  life,  or  by 
Will,  that  he  would  accept  it  upon  those  terms,  I  do  not  know,  that 
in  that  case  the  estate  would  not  have  descended,  or  passed  by  his 
devise,  and  his  personal  representative  must  have  paid  for  it.  But, 
if  a  testator  goes  no  farther  than  to  propose  by  his  Will  an  offer  to 
a  particular  person  at  a  price,  to  be  fixed  by  his  trustees,  and  that 
person  does  no  act  in  his  life,  signifying,  what  he  will  do,  I  do  not 
conceive,  the  interest  he  has  can  be  longer  than  his  life  ;  or,  that  it 
will  descend  to  his  real  representative,  to  be  paid  for  by  his  personal 
estate. 

Mrs.  Rose  and  Mr.  Shafto  therefore  have  not  at  this  moment  the 
right  of  pre-emption.  On  the  other  hand  Mr.  Shafto,  as  a  particle 
of  those,  taking  the  settled  estates,  viz.  tenant  for  life  of 
[*  457]  *  some,  and  having  no  title  in  the  others,  and  not  claiming 
those,  which  he  has,  under  the  settlement,  to  which  the 
testator  looked  as  ^he  means  of  connection,  does  not  answer  the 
description  of  the  persons  entitled  to  the  settled  estates.  When  the 
Will  was  made,  the  testator  had  no  idea,  that  Mr.  Duncombe  had 
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any  power  of  affecting  the  remainders  to  him  and  his  issue  male 
after  the  death  of  Lord  Feversham.  But  Duncombe  might  by  a  fine 
have  created  a  base  fee  in  himself;  or  might  have  sold  that  base 
fee  to  a  stranger,  who  would  haVe  said,  he  was  in  possession  of  the 
settled  estates.  Duncombe  however  would  have  answered,  that  the 
benefit  was  intended  for  him  individually ;  and  this  Court  would  not 
have  held  that  stranger  intended  to  have  this  right.  Though  there 
is  difficulty  from  the  phrase,  the  testator  roust  be  taken  to  mean 
such  person,  as  at  the  time  of  his  death,  or  from  time  to  time  after 
his  death,  should  be  entitled  to  these  estates,  settled  under  that  set- 
tlement, to  which  he  was  looking,  when  ascertaining,  who  were  the 
individuals,  who  after  his  death  would  take  those  settled  estates.  It 
is  said,  you  are  not  16  look  at  a  Will  with  reference  to  circumstances, 
that  do  not  exist,  in  order  to  determine,  what  is  to  be  the  result 
under  the  circumstances,  that  do  exist.  But  in  trying  the  meaning 
of  phrases  in  the  Will  you  may  look  at  all  the  curcumstances,  in 
which  the  Court  might  have  been  called  upon  to  determine  the 
meaning  of  the  same  phrases,  applied  to  a  different  state  of  circum- 
stances. If  these  estates  had  been  sold  to  five  different  persons,  all 
strangers  to  the  family,  or  to  fifty,  and  the  right  of  pre-emption  is 
to  go  to  those,  claiming  the  property  by  this  sort  of  alienation,  not 
under  the  settlement,  in  whom  would  it  have  been,  the  five,  or  the 
fifty ;  perhaps  the  estates  made  the  subject  of  different  settlements  ? 
All  that  is  to  be  considered.  Another  difficulty  occurs 
*  upon  the  circumstance,  that  Mr.  Shafto  is  only  tenant  [^  458] 
for  life. 

Upon  the  whole,  this  right  of  pre-emption  does  not  exist  in  any 
one  at  present.  It  is  not  necessary  to  say,  what  the  Court  will  do 
with  rights  of  pre-emption  in  general,  when  that  question  may 
arise.     This  case  does  not  call  for  a  decision  upon  it. 

1.  The  difficulty  which  a  suit  may  involve,  is  no  reason  wh}r  a  Couit  of  Equity 
should  refuse  to  entertain  it :  see,  antey  note  4  to  Randall  v.  ff tZItv,  5  V.  266. 

2.  As  a  general  rule,  a  testator  is  never  to  be  understood  as  having  meant  more 
than  he  has  expresssd ;  but  still,  in  endeavoring  to  ascertain  ihe  meaning  of  a 
testator,  when  that  meaning  is  not  clear,  the  improbabilities  and  inconsistencies 
which'  may  arise  out  of  one  construction,  or  be  avoided  by  another,  are  constantly 
taken  into  account;  see  note  4  to  Blake  v.  Bun6i<rv,  1  V.  194 ;  the  note  to  Smim 
v.MaUlandyiy,9^'j  note  2  to  SEratton  v.  Best,  1  V.  265 ;  and  note  4  to  iSKomfen 
V.  Slanden,  2  V.  589. 


458  VANCOUVER    V.  BLISS.  [1805. 

VANCOUVER  t;.  BLISS. 

[1805,  July  31 ;  August  2, 17.] 

Costs  in  Equity  in  the  discretion  of  the  Court,  upon  the  circumstances :  not  fol- 
lowing the  event,  by  a  positive  rule,  as  at  law,  though  prima  faeit  that  is  the 
course ;  and  circumstances  must  be  brought  forward  by  the  party  who  fails  (a). 

In  this  instance,  a  Bill  by.  a  vendor  for  a  specific  performanee,  the  Report  being 
against  the  tide,  the  Bill  was  dismissed  with  costs  upon  the  circumstances:  tlie 
purchaser  having  taken  possession  at  the  instance  of  the  vendor,  representing 
the  title  to  be  perfect ;  though  possession  taken,  generally,  is  of  weight  as  to 
costs. 

Upon  a  question  of  title,  as  to  specific  performance,  farther  evidence  may  be  pro- 
duced on  both  sides  before  the  Master. 

The  Court  looks  at  the  Answer  upon  a  question  of  costs. 

Mischievous  consequences  of  the  distinction,  established  by  the  case  of  ShapUmd 
V.  Smitk^  between  a  title  eood  or  bad,  and  such  as  a  purchaser  shall  or  shall 
not  be  compelled  to  take,  [p.  465.] 

The  Bill  prayed  the  specific  performance  of  an  agreement  for  the 
sale  of  an  estate  by  the  PlaintiiT  to  the  Defendant. 

The  Defendant  by  his  answer,  among  other  objections,  represented, 
that  the  particular  was  false,  first,  in  stating,  that  the  whole  estate, 
consisting  of  1400  acres,  is  tithe-free,  except  about  74  acres ;  for 
which  a  composition  of  50^.  per  annum  was  paid  ;  and  a  parcel  of 
exchanged  land,  consisting  of  61  acres  and  a  half:  2dly,  in  stating, 
that  only  six  tenants  of  the  manor  of  HoUesly  cum  Sutton  have  a 
right  to  cut  whins  on  about  400  of  700  acres  of  pasture :  all  the 
tenants  of  that  and  another  manor,  60  in  number,  iiaving  such 
right :  3dly,  400  acres  not  being  the  freehold  and  inheri- 
[*  459]  tance  of  the  *  Plaintiflf,  as  described  by  the  particular ; 
but  consisting  of  a  mere  common,  subject  to  the  riglits  of 
common  in  the  tenants  of  the  manors.  The  answer  also  stated,  that 
the  particular  described  the  estate  as  capable  of  improvement ;  and 
that  the  Defendant  took  possession  in  consequence  of  the  Plaintiff's 
pressing  him  to  do  so,  without  laying  the  title  before- any  one  ;  rep- 
resenting that  it  was  perfectly  clear.  The  Master's  Report  stated, 
that  a  good  title  could  not  be  made  to  the  estate  ;  to  which  report 
exceptions  were  taken :  1st,  upon  the  title ;  2dly,  that  the  Defendant 
having  by  his  answer  put  in  issue  the  question  as  to  the  right  of 
common,  and  both  parties  having  examined  wimesses  as  to  that  be- 
fore the  hearing,  the  Master  ought  not  to  have  received  any  farther 
evidence.  Against  the  latter  exception  it  was  contended  for  the  De- 
fendant, that  the  rule,  thi^t  a  party  cannot  go  into  evidence  before 

the  Master,  that  might  have  been  examined,  or  upon  points,  that 
t , 

(a)  Costs  in  Chancery  do  not  always  follow  the  event  of  the  cause ;  but  are 
awarded  or  not,  according  to  the  justice  of  the  case.  They  rest  in  tlie  sound  di9- 
cretion  of  the  Court,  under  all  the  circumstances.  Easlbwm  v.  Kvrk^  2  John. 
Ch.  Rep.  317. 

Costs  may  be  decreed  against  a  trustee  who  is  guilty  of  neglect,  or  who  unrea- 
sonably refuses  to  make  a  conveyance.  Gray  v.  ThomptoUy  1  John.  Ch.  Rep.  166; 
Livingston  v.  Byme^  11  John.  Rep.  555. 

VOL    XI.  20* 
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might  have  been  examined  to^  in  chief,  does  not  apply  to  these  cases, 
on  account  of  the  injustice  to  the  purchaser  ;  the  vendor  being  at 
liberty  at  any  time  before  the  report  to  produce  evidence  in  support 
of  his  title  (1). 

The  exceptions  were  over-ruled  ;  and  the  Bill  dismissed. 

For  the  Defendant  it  was  then  insisted,  that  the  Bill  should  be 
dismissed  with  costs ;  which,  it  was  observed,  though  generally  in 
the  discretion  of  the  Court,  are  of  extreme  consequence  in  cases  of 
this  nature  ;  and  therefore  it  was  much  to  be  wished,  that  some  rule 
should  be  laid  down  upon  the  subject.  For  the  Plaintiff  it  was  in- 
sisted, that  the  costs  were  entirely  in  the  discretion  of  the  Court,  to 
be  determined  upon  the  circumstances  of  the  whole  case  ;  and  there 
was  no  general  rule. 

*The  Lord  Chancellor  [Eldon]  said,  he  did  not  know     [*  460] 
that  there  was  any  settled  rule ;  though  it  was  much  to  be 
wished  ;  and  permitted  the  point  to  stand  for  argument. 

Mr.  Richards  and  Mr.  Bell,  for  the  Plaintiff,  contended,  that  the 
Bill  should  not  be  dismissed  with  costs  ;  which  are  in  the  discretion 
of  the  Court ;  and  it  is  not  consistent  with  the  general  practice  in 
equity  to  give  costs  in  such  a  case,  embracing  a  great  many  ques- 
tions of  difficulty  ;  and  that  there  is  no  general  rule,  that  a  decree 
for  specific  performance  on  the  dismissal  of  the  Bill  shall  carry  costs 
of  course. 

Mr.  Romilly^  Mr.  Hart,  and  Mr,  Martin,  for  the  Defendant. — 
Admitting,  that  there  is  not  any  certain,  positive,  rule  as  to  costs  in 
cases  of  this  kind,  but  that  they  are  in  the  discretion  of  the  Court, 
that  is  not  a  capricious  discretion,  but  is  governed  by  rules.  In  a 
late  case.  The  Bishop  of  Winchester  v.  Payne  (2),  the  Master  of  the 
Rolls  gave  the  costs,  not  upon  the  circumstances  of  the  whole  case, 
but  adopting  the  principle,  similar  to  that  at  law,  that  upon  a  Bill 
for  specific  performance,  if  the  title  proves  good,  it  must  be  taken, 
the  Defendant  paying  the  costs  ;  and  if  the  Plaintiff  fails  in  estab- 
lishing his  title,  that  also  must  be  with  costs.  A  strong  case  is  re- 
quired for  refusing  costs  to  a  purchaser,  who  has  filed  a  bill  for  a 
specific  performance,  and  cannot  have  a  title.  In  this  case  there 
are  circumstances  sufficient  to  induce  the  Court  to  give  costs  to  the 
Defendant.  But,  independent  of  these  circumstances,  in 
the  general  case  of  an  *  advertisement  for  sale,  an  agree-  [*461] 
ment,  and,  as  a  title  cannot  be  made,  a  bill  filed,  the  pur- 
chaser cannot  employ  his  money  in  the  mean  time :  a  suit  is  depend- 
ing four  years ;  and  it  turns  out,  that  he  cannot  have  a  title ;  and 
then  he  is  to  look  out  for  another  estate.  Is  he  also  to  bear  the 
costs  of  a  very  long  and  expensive  suit,  occasioned,  not  by  him,  but 
by  a  long  abstract,  to  be  supported  in  this  Court  by  parol  evidence  ? 
A  case  of  hardship  upon  a  vendor,  having  had  no  reason  to  look 

(1)  AnUy  Jerddns  v.  HiUs,  vul.  vi.  646 ;  JVifiin  v.  J'/Iorgan^  viL  202. 

(2)  Anle,  194. 


461  VANCOGTEB  V.  BUSS.  [1805. 

into  his  title  for  a  long  time,  and  therefore  having  no  suspicion  of  a 
defect,  may  occur.  But  on  the  other  side  the  grossest  injustice  must 
be  the  consequence. 

This  case  however  does  not  depend  upon  these  general  topics 
merely ;  but  may  be  determined  upon  the  particular  circumstances. 
The  Plaintiff  advertised  this  estate  as  one,  to  which  he  was  absolute- 
ly entitled ;  holding  out,  that  it  is  capable  of  improvement  by  the 
purchaser,  as  absolute  owner.  It  turns  out,  that  over  a  considera- 
ble tract  he  has  only  a  right  of  pasture ;  and  that  upon  his  own  pur- 
chase, a  short  time  before,  an  allowance  has  been  made  to  him  on 
account  of  the  nature  of  this  property.  As  to  costs,  a  Court  of  Equi- 
ty will  proceed,  as  far  as  they  can,  by  analogy  to  the  case  of  costs  at 
law ;  and  there  can  be  no  doubt,  that  in  such  a  case  at  law  all  the 
expense,  to  which  the  purchaser  had  been  put  by  the  incapacity  of 
the  person  contracting  with  him  to  perform  his  contract,  would  be 
recovered.  Can  any  blame  be  imputed  to  the  Defendant,  resisting 
this  suit,  by  which  he  has  incurred  great  expense  ? 

Mr.  Hart  added,  that  he  conceived,  there  was  a  rule  in  this  Court, 

as  well  as  at  law,  as  to  costs ;  that  the  party  who  fails  shall  pay 

costs ;  subject  to  this  qualification,  that  in  some  instance 

[^462]     the  Court  observing,  that  *each  party  has  been  in  some 

degree  to  blame,  therefore  will  not  give  costs. 

Mr.  Richards,  in  reply. — ^If  costs  are  to  be  given  according  to 
the  rule  of  law,  there  could  be  no  discussion  here  upon  the  subject. 
But  there  is  no  rule  in  this  Court  as  to  costs.  They  rest  in  the 
sound  discretion  of  the  Judge ;  certainly  not  a  capricious  discretion. 
It  always  turns  upon  the  circumstances ;  as  in  the  late  case  of  White 
v.  Fo^ambe  (1),  where  your  Lordship  would  not  give  the  costs.  The 
objection  that  the  estate  was  represented  to  be  of  an  improvable 
nature,  is  answered  by  the  fact,  that  the  purchaser  was  on  the  spot. 
There  is  a  great  difference  between  a  title  that  a  purchaser  will  be 
compelled  to  take,  and  a  title,  that  he  may  safely  take ;  as  this  is. 

The  Lord  Chancelloh  [Eldon]. — ^It  would  be  a  most  satis- 
factory doctrine,  if  I  was  at  liberty  to  say,  that  in  any  species  of 
suit  the  rule,  that  prevails  universally  at  law,  that  the  costs  shall 
abide  the  event,  was  established  in  equity ;  for  frequently  the  most 
painful  and  anxious  duty  of  a  Judge. in  this  Court  is  to  execute  well 
the  judgment  as  to  costs ;  depending  more  upon  discretion  (2)  than 

(1)  AnU,  337. 

(2)  Mr.  Beomes  on  Costs,  161,  note  6,  observes,  that  the  meaning  of  this  expre*- 
non  is  not  quite  clear;  and  suggestB  the  sabstitation  of  "conduct"  for  **  discre- 
tion." With  sincere  deference  to  that  judgment,  to  which  I  with  pleasure 
acknowledge  my  great  obligations,  I  venture  to  retain  the  original  expression ; 
which  I  have  no  reason  to  doubt  was  the  term  used.  The  meaning  of  **  discre- 
tion," as  here  contrasted  with  "  the  merits,"  is  obvious.  Conduct  is  but  one  motive 
to  the  exercise  of  this  discretion;  which  is  exercised,  independent  of  conduct;  in 
the  case,  for  instance,  noticed  by  Mr.  Beames  in  his  introduction^  page  xvi,  of  a 
purchaser,  taking  a  fair,  though  unsuccessful,  objection :  the  Court,  regulating  its 
discretion  by  circumstances,  independent  of  conduct  in  takii^  an  objection,  that 
cannot  be  maintained,  does  not  permit  the  costs  to  follow  the  merits,  or,  as  the 
Lord  Chancellor  expresses  it,  "abide  the  event,"  as  generally  at  law.    The  dis- 
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the  merits :  with  reference  to  which  the  rules  of  law  and  the  princi- 
ples of  equity  guide  you  with  much  more  certainty.  But  that  has 
not  been  so  decided  in  equity ;  and  I  should  be  sorry  to  see  the  rule 
of  this  Court  altered;  from  the  circumstance  of  making  persons 
answer  lai^  sums  in  costs,  where  the  demand,  wliich  is 
the  object  of  the  suit,  is  very  small :  a  circumstance  *fre-  [^463] 
quently  much  to  be  regretted  at  law  upon  moral  princi- 
ples. There  must  be  some  mode  of  settling  the  differences  of  men  ; 
and  it  is  much  better  that  they  should  resort  to  Courts  of  Justice, 
than  that  their  passions  should  lead  them  to  other  modes  of  termi- 
nating their  differences. 

As  to  the  question  of  costs  upon  a  suit  in  equity  for  the  specific 
performance  of  an  agreement,  if  there  is  any  rule,  that  the  person, 
who  fails,  shall  pay  costs,  it  is  new  to  me.  I  think,  in  such  a  suit  he, 
who  fails,  is  prima  facie  to  be  taken  to  be  the  person  liable  to  costs, 
upon  principles  both  of  morality  and  justice ;  and  those  parties,  who 
depend  upon  circumstances  to  govern  the  discretion  of  the  Court  in 
withholding  the  costs,  have  it  imposed  upon  them  to  show  the  exist- 
ence of  those  circumstances  in  a  sufficient  d^ree  to  cut  down  the 
pr%m6  facie  claim  of  costs.  In  the  late  case  of  White  v.  Foljambe  (1 ), 
which  has  been  mentioned,  prima  facie  I  should  have  thought,  the 
party  who  foiled,  ought  to  pay  the  costs :  and  the  ground  of  my 
judgment,  not  giving  -the  costs,  was,  that  the  question  was  a  pure 
question  of  title ;  which  raised  very  considerable  difficulties  in  the 
minds  of  those,  most  capable  of  judging  upon  such  a  subject.  There 
was  nothing  of  previous  representation  ;  and  the  Court  was  only  to 
give  an  opinion  upon  a  point  of  law ;  which  it  was  very  difficult  for 
the  parties  to  settle  for  themselves  without  something  of  judicial 
opinion  upon  it.     That  was  a  dry  case  of  that  nature. 

What  is  the  present  case?  The  Plaintiff  was  in  possession  of  this 
estate ;  and  I  take  him,  from  the  answer,  which  has  been  put  in  by 
the  Defendant,  to  have  been  convinced,  that  he  had  a  title, 
which  he  might  most  *  confidently  offer.  The  title  upon  [*  464] 
the  face  of  ^e  deeds  would  have  created  great  doubt  in 
my  mind  :  not,  whether  he  had  a  title ;  but  to  what  he  had  a  title. 
He  was  led  to  a^  persuasion  upon  that,  which  is  not  correct,  by  the 
circumstance,  that  a  former  owner  had  taken  upon  him  to  alter  the 
description  of  the  premises  from  that,  which  had  from  the  beginning 
stood  in  the  title-deeds.  The  particular  held  out  a  clear,  indisputa- 
ble, title  to  an  estate,  of  an  improvable  nature,  consisting  of  400 
acres,  represented  to  be  all  the  soil  and  freehold  of  the  vendor, 
with  the  exception,  that  400  acres  were  liable  to  the  right  of  cer- 
tain tenants  to  cut  whins.     The  vendor,  not  only  confides  in  that 

cretion,  by  which  the  Court  refuses  to  enforce  ui  agreement,  which  it  will  not  set 
aside,  seems  to  be  exerciaed  on  similar  principles.  In  both  instances  the  reason 
is  frequently  given,  that  it  is  a  hard  case ;  see  anUf  vol.  viL  28 ;  MorOock  v.  BxtUtr^ 
X.  292;  SUdtua  v.  Monisy  1  Ves.  &  Bea.  8;  HawdL  v.  Gwrgt,  1  Madd.  1 ;  1  Ball 
dL  Beat  264;  Oihmd  v.  Browne. 
(1)  jM<,3d7. 
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title  himself ;  but,  (for  I  am  bound  on  the  question  of.  costs  to  look 
at  the  answer  (1),  goes  the  length  of  recommending  the  purchaser 
to  do  that,  which  is  frequently  an  answer  as  to  costs ;  to  take  pos- 
session without  any  advice  upon  the  title ;  and  puts  him  in  posses- 
sion. Lord  Thurlow  says,  that,  if  a  purchaser  will  not  wait,  until 
the  title  is  cleared,  but  will  take  possession,  and  put  the  vendor  to 
all  the  inconvenience  of  the  discussion,  when  he  is  out  of  possession, 
and  the  other  has  got  it,  that  weighs  much  as  to  costs.  But  that 
weighs  nothing  in  this  instance ;  upon  the  terms  of  the  contract, 
with  regard  to  the  future  period  at  which  the  title  is  to  be  made 
good  :  but  farther,  the  vendor  presses  the  purchaser  to  repose  confi- 
dence in  him,  and  not  even  take  the  opinion  of  Counsel  upon  the 
title.  The  purchaser,  therefore,  taking  possession  under  those  cir- 
cumstances, is  protected  from  the  consequence,  arising  from  the 
mere  fact  of  taking  possession  in  other  cases,  as  to  costs. 

It  appeared  before  the  Master,  that  this  is  not  an  abstract  of  such 
a  title  as  this  Court  will  compel  a  purchaser  to  take.  I  am  sorry  to 
use  that  expression ;  recollecting  a  period,  when  no  such 
[*  465J  words  were  used ;  *  when  it  was  the  office  of  the  Court 
to  decide,  whether  the  title  was  good  or  not ;  and  it  was 
thought  better,  that  the  dry  rule  should  prevail,  that,  if  the  title  was 
good,  the  purchaser  should  take  it,  than  that  the  Court  should  spec- 
ulate upon  the  point,  whether  there  was  more  or  less  difficulty  in  the 
title ;  and  say  in  one  case,  he  should  take  it ;  in  another,  he  should 
not.  The  old  course  was,  that  if  the  parties  were  afraid  of  the  de- 
cision, they  appealed ;  and  had,  not  a  title  absolutely  indefeasible, 
but  as  good  a  warranty  as  could  be  procured.  The  departure  from 
that  course  has  been  attended  with  great  mischief.  The  first  in- 
stance is  the  case  of  Shapland  v.  Smith  (2) ;  in  which  the  single 
question  between  Baron  Eyre  and  Mr.  Hett  was,  whether  there  was 
a  Use  executed,  or  not ;  and  the  case  sunk  down  into  this  state ; 
that  with  so  much  difficulty  upon  the  title  a  purchaser  should  not 
be  compelled  to  take  it. 

That  case  has  been  followed  since  (3).  What  is  the  consequence  ? 
It  is  scarcely  possible  to  represent  the  difficulties,  that  have  arisen 
from  it ;  especially  in  a  period,  when  persons,  under  the  description 
of  land-jobbers,  are  going  about,  looking  for  these  things  ;  and  per- 
sons improvidently  enter  into  contracts  with  them.  Whenever  a 
contract  is  made  for  the  purchase  of  land,  though  no  doubt  has  ever 
been  entertained  upon  the  title,  no  one  thinking  of  disputing  it,  if 
the  purchaser  has  a  good  bargain,  he  overlooks  all  these  objections ; 
but,  if  he  finds,  he'  cannot  sell  the  estate  as  well  as  he  wished,  or 
cannot  enjoy  it  to  his  satisfaction,  the  first  thing  is,  that  the  abstract 
goes  to  some  one  for  the  express  purpose  of  finding  out  objections  ;• 
and  opinions  are  given  on  both  sides.     I  feel  great  concern  for  the 

(1)1  Madd.  13;  Dazoson  v.  EUts,  1  Jac.  &  Walk.  524. 

(2)  1  Bro.  C.  C.  75. 

(3)  .^e,  Oxf!^  V.  Denne,  vol.  i.  565 ;  4  Bro.  C.  C.  80 ;  ShMdd  v.  Lord  Mvl- 
grave,  anU,  vol.  ii.  526,  and  the  note,  529 ;  Roake  v.  Kidd^  v.  o47. 
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owners  of  this  sort  of  property.  The  consequence  is,  not  only  the 
misery,  arising  from  the  uncertainty,  whether  that,  which  they  have 
been  enjoying  with  happiness,  and  upon  which  their  families  are 
to  subsist,  is  their  property  ;  but  it  is  an  invitation  to  all,  who  may 
fancy  they  have  an  interest  in  it,  to  make  an  attack.  There  cannot 
be  much  doubt  therefore,  which  is  the  best  rule :  but  the  course,  that 
now  prevails,  has  been  established  so  long,  that  I  have  not  authority 
to  alter  it. 

But  this  case  does  not  fall  within  that  rule ;  for,  attending  to  the 
particular,  and  giving  the  Plaintiflf  credit  for  a  persuasion,  that  he 
could  sell  according  to  the  particular,  that  contract  authorized  the 
purchaser  to  say,  he  was  to  go  into  the  Master's  office  to  contend 
nothing  but  the  point,  whether  that  abstract  gave  a  good  title ;  and 
if  upon  such  a  particular,  instead  of  going  to  the  decision  of  a  simple 
question  of  law  upon  the  instruments  appearing  on  the  abstract,  proof 
is  to  be  made  by  the  examination  of  old  witnesses  under  Commis- 
sions, whether  these  rights  of  common  exist,  and  are  consistent  with 
the  instrument,  though  instead  of  the  freehold  the  purchaser  would 
have  nothing  but  sheep-walks,  the  consequences  would  be  most  mis- 
chievous. Though  on  the  other  side  there  may  be  some  hardship 
upon  the  person,  who  ought,  before  he  enters  into  the  contract,  to 
know  the  state  of  his  title,  the  effect  would  be  the  greatest  injustice 
to  tlie  other ;  who  cannot  know  any  thing  but  from  the  inquiry  be- 
fore the  Master.  Of  two  innocent  individuals  the  burthen  of  costs 
must  fall  on  the  former,  not  the  latter.  Therefore,  though  there  is  no 
imputation  upon  the  Plaintifi''s  conduct,  my  judgment  is,  that  under 
the  circumstances  of  this  contract  and  the  Plaintiff's  title,  and  at- 
tending to  what  is  the  rule  of  the  Court  as  to  costs,  this  Bill  must  be 
dismissed  with  costs,  to  be  paid  by  the  Plaintiff  (1). 


As  to  tlie  risk  which  a  purchaser  incurs,  who  takes  possession  before  the  title 
to  the  estate  he  has  contracted  for  is  cleared,  see,  ante,  notes  2,  3,  to  Calcrajl  v. 
Eothucky  1  V.  221.  And,  with  respect  to  the  title  which  a  vendee  has  a  right  to, 
before  he  can  be  compelled  to  complete  his  purchase,  see  the  not^s  to  Cooper  v. 
Dmne,  1  V.  565. 

(1)  Vendor,  not  making  a  good  title,  pays  costs,  though  only  a  trustee  to  sell. 
EAcards  v.  Harvey,  Coop.  40. 
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M'aUEEN  V.  FARQUHAR. 

[1805,  August  8, 12, 17,  21.] 

Though  a  party  is  not  pennitted  to  execute  a  Power  for  his  own  benefit,  and  the 
objection  cannot  be  waived  by  a  party,  participating  in  the  benefit,  as  a^ainat 
other  interests,  the  Court  will  not  act  against  the  title  upon  a  mere  suspicion, 
that  a  transaction  was  of  that  nature ;  appearing  fair  both  upon  the  instruments 
and  the  abstract :  namely,  a  purchase  under  the  execution  of  a  Power  of  ap- 
pointment by  a  father,  subject  to  estates  for  life  in  him  and  his  wife,  in  fayor  of 
their  son ;  ail  three  joining ;  and  receiving  the  money,  the  fair  yalue ;  which  is 
presumed  to  be  received  according  to  their  interests  in  the  estate ;  and  the  pur- 
chaser not  bound  to  see  to  the  application  (a). 

Power  of  appointment  by  deed,^to  be  signed  and  sealed  in  the  presence  of  wit- 
nesses. The  attestation  applying  only  to  sealing  and  delivery,  though  the  deed 
purported  to  be  signed,  sealed,  and  executed,  it  was  presumed,  that  the  signa- 
ture was  in  the  presence  of  the  witnesses. 

Mere  suspicion,  upon  opinions  in  the  abstract,  &«.  will  not  support  an  objection 
by  a  purchaser. 

Power  of  sale  not  well  executed  by  a  partition* 

The  objection  by  a  purchaser  applying  only  to  a  small  part  of  the  estate,  a  specific 
performance  decreed  with  compensation. 

Power  of  Exchange  or  Partition  does  not  include  a  power  of  sale  fft),  [p.  473.] 

Under  a  power  to  alter  Uses  the  new  Use  will  notarise  except  in  the  very  circum- 
stances prescribed  by  the  contract  (c),  [p.  475.1 

Distinction  between  Exchange  and  Partition.  Whether  a  Power  to  excha^ige  can 
be  executed  by  partition,  QtuEre,  [p.  476.] 

A  person,  affected  by  notice,  has  the  benefit  of  the  want  of  notice  by  intermediate 
parties  (<0,  [p.  478.] 

The  Bin  prayed  the  specific  performance  of  an  agreement  for  the 
sale  of  the  estate  of  High  Cannons,  Herts,  by  the  Plaintiff  to  the 
Defendant, for  14,1 75/. ;  which  was  resisted  upon  different  objections 
to  the  title :  the  Plaintiff  also  insisting,  that  all  objection  was  waived 
by  the  Defendant,  having  immediately  after  the  sale  attempted  to  re- 
sell the  estate  by  auction;  at  which  sale  it  was  bought  in;  and 
thereby  a  future  sale  was  prejudiced.  By  a  decree,  pronounced  at 
the  Rolls,  a  reference  to  the  Master  as  to  the  title  was  directed. 

(a)  A  person  having  a  power  of  appointment  for  the  benefit  of  others,  shall  not 
by  any  contrivance  use  it  for  his  own  benefit  Thus  if  a  parent  has  a  power  to 
appoint  to  such  of  his  children  as  he  may  choose ;  he  shall  not  by  exercising  it  in 
favor  of  .a  child  in  a  consumption  gain  the  benefit  of  it  himself,  or  by  a  secret 
agreement  with  a  child,  in  wnose  favor  he  makes  it,  derive  a  beneficial  interest 
from  the  execation  of  it    1  Stoiy's  Equity,  258. 

(h)  Power  to  execute  an  instrument  of  known  and  definite  signification  in  the 
law  will  not  authorise  the  execution  of  one  having  a  different  eSect  ffUson  v. 
Troup,  2  Cow.  195 ;  S.  C.  7  John.  Ch.  Rep.  25. 

A  power  to  sell  does  not  authorise  an  exchange  or  barter  of  land,  but  a  sale  for 
money  only.    Taylor  v.  GaUoway^  1  Ham.  232. 

(c)  Where  forms  are  imposed  on  the  execution  of  a  power,  the  same  must  be 
strictly  complied  with.  The  circumstances  required  to  the  execution  of  a  power 
are  perfectly  arbitrary,  and  (except  as  they  are  in  fact  required)  unessential  in 
point  of  effect  to  the  validity  of  any  instrument  by  which  the  power  may  be  exer- 
cised.   Sugden  on  Powers,  6th  Lond.  edit  264. 

(d)  JUexander  v.  PtndkUm,  8  Cranch,  462;  Bvmpua  v.  P^ofner,  1  John.  Ch.  Rep. 
213 ;  DemareH  v.  ffynkoop,  3  John.  Ch.  Rep.  147 ;  Jaekwn  v.  Gtven,  8  John.  Rep. 
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The  Master's  Report  was  in  favor  of  the  title,  except  as  to  a  small 
part,  a  little  exceeding  six  acres :  which  part  the  Report  stated  not 
to  be  material  to  the  possession  and  enjoyment  of  the  estate ;  and 
that  500/.  would  be  a  proper  compensation  in  respect  of  it  (1). 
Exceptions  were  taken  by  the  Defendant  to  the  Report ;  as  stating, 
that  a  good  title  could  be  made  to  all  the  estate,  except  the  six 
acres ;  and,  that  tlie  six  acres  were  not  material  to  the  possession 
and  enjoyment ;  and  by  the  Plaintiff;  as  the  Report  stated,  that  the 
Plaintiff  could  not  make  a  good  tide  to  the  six  acres. 

*  The  objections  to  the  title  as  to  the  principal  part  of     [*  468] 
the  estate  stood  upon  the  following  instruments  and  cir- 
cumstances. 

By  indentures,  dated  the  8th  of  July  1747,  the  manor  and  estate 
of  Cannons  were  settled  to  the  use  of  William  Abney,  for  life,  with- 
out impeachment  of  waste  ;  remainder  to  the  use  of  Catherine  his 
wife,  for  life,  in  the  same  manner :  remainder  to  trustees  to  preserve 
contingent  remainders :  remainder  to  the  use  of  all  and  every,  or 
such  one  or  more  of  the  children  of  William  and  Catherine  Abney, 
and  in  such  parts  and  proportions,  manner  and  form,  and  subject  to 
such  charge  or  charges  for  the  benefit  of  any  such  child  or  children, 
and  with  or  without  power  of  revocation,  as  William  Abney  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  him  signed  and  sealed 
in  the  presence  of  two  or  more  witnesses,  or  by  his  last  will  and  tes- 
tament, attested  by  three  or  more  credible  witnesses,  shall  direct  or 
appoint ;  and,  until  such  direction  or  appointment,  to  the  use  of  all 
and  every  the  children,  equally  to  be  divided  between  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint-tenants,  and 
the  several  and  respective  heirs  of  their  bodies ;  with  survivorship,  if 
one  or  more  die  without  issue  ;  and  for  want  of  such  issue,  to  the 
use  of  the  heirs  of  the  body  of  Catherine ;  remainder  to  the  heirs 
and  assigns  of  William  Abney. 

This  deed  contained  a  proviso,  that  it  shall  be  lawful  for  Abney 
and  his  wife  during  their  joint  lives,  and  for  the  survivor,  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  them  or  the  survivor 
sealed  and  delivered  in  the  presence  of  two  or  more  credible  wit- 
nesses, to  revoke  and  make  void  all  and  every  the  uses  and  estates 
before  limited  ;  and  to  limit  to  two  trustees ;  upon  trust 
that  they  shall  with  all  convenient  speed  after  *  creating  [*  469] 
such  trust  by  direction  of  Abney  and  bis  wife,  or  the  survi- 
vor, in  writing,  sell  and  convey  the  premises  ;  and  upon  farther  trust, 
that  the  trustees  shall  with  all  convenient  speed  by  direction  of  Abney 
and  his  wife,  or  the  survivor,  or  the  executors  or  administrators  of 
the  survivor,  lay  out  the  money  to  be  raised  by  such  sale  in  the  pur- 
chase of  freehold  estates ;  and  settle  the  same  to  the  same  uses,  or 
such  as  shall  be  capable  of  taking  effect  (except  the  power  of  revoca- 
tion and  trust  to  sell,)  and  until  the  purchase  with  consent,  &c.,  to 
lay  out  the  money  upon  real  or  government  securities. 

(1)  AnU,  Cakraft  y.  Bxkbwk^  vol.  i.  2S1,  and  the  note,  226. 
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The  deed  contained  another  power  for  Abncy  and  his  wife,  or  the 
survivor,  by  any  deed  or  deeds,  writing  or  writings  by  them  or  the 
survivor,  signed  and  sealed  in  the  presence  of  two  or  more  credible 
witnesses,  to  revoke  or  alter  all  or  any  of  the  said  uses,  before  limit- 
ed, of  the  premises  or  any  part  thereof,  and  by  the  same  deed  or 
deeds,  &c.,  or  any  other,  to  declare  any  new  or  other  uses  of  the 
same,  or  so  much  whereof  such  revocation  or  alteration  shall  be 
made,  as  they  or  the  survivor  shall  think  fit. 

By  indentures,  dated  the  3d  of  March,  1748,  Abney  and  his  wife 
under  the  powers  limited  to  them  revoked  all  the  uses ;  and  appoint- 
ed all  the  premises  to  the  same  uses,  except  the  last  power  to  revoke 
the  uses,  and  limit  new  uses. 

By  indentures,  dated  the  15th  of  July,  1771,  reciting  the  above 
instruments,  and  that  William  Abney  and  his  wife  had  Robert  their 
eldest  son,  and  five  other  children,  it  was  declared,  that  in  consider- 
ation of  natural  love  and  affection,  which  William  Abney  had  for 
Robert  Abney,  his  eldest  son  and  heir  apparent,  and  in  performance 
of  a  promise  and  agreement  made  by  the  said  William 
[*  470]  Abney  unto  *  and  with  the  said  Robert  Abney,  and  for 
other  good  causes  and  considerations,  William  Abney  by 
force  of  all  and  every  or  any  of  the  powers  limited  to  him,  did  by 
the  said  deed  by  him  signed,  sealed  and  executed,  in  the  presence 
of  three  credible  witnesses,  declare,  direct,  settle,  limit,  and  appoint, 
all  the  said  manor  of  Cannons,  &c.,  from  the  determination  of  the 
eatates  for  life,  limited  to  him  and  his  wife  and  the  survivor,  and 
subject  thereto,  unto  and  to  the  use  of  Robert  Abney,  his  heirs  and 
assigns  forever. 

By  indentures  of  lease  and  release,  dated  the  30th  and  31st  of 
August,  1771,  reciting  the  above  deeds,  and  an  agreement  for  a 
sale,  it  is  witnessed,  that  in  consideration  of  8000/.  paid  to  William 
Abney  and  Catherine  his  wife,  and  Robert  Abney,  by  Robert  Cotton 
Trefusis,  William  and  Catherine  Abney  did  grant,  bargain,  sell,  re- 
lease, direct,  limit,  and  appoint,  and  Robert  Abncy  did  grant,  bar- 
gain, sell,  release,  ratify,  and  confirm,  unto  Trefusis  and  his  heirs, 
the  manor  of  Cannons,  &c.  to  the  use  of  Trefusis,  his  heirs  and  as« 
signs  ;  with  covenant  to  levy  a  fine ;  which  was  levied  accordingly. 

The  objection  to  the  title  as  to  the  six  acres  arose  in  this  way. 
Honorat  Smith  by  his  Will  devised  one  moiety  of  his  estates  in  the 
counties  of  Middlesex  and  Hertford  to  the  use  of  John  Carter  and 
his  wife,  their  heirs  and  assigns  for  ever ;  and  the  other  moiety  to 
the  use  of  Mary  Randall  Carter,  her  heirs  and  assigns  for  ever.  The 
latter  moiety  was  in  1753  settled  upon  the  marriage  'of  Mary  Ran- 
dall Carter  with  James  Yaldcn,  to  the  use  of  Yalden  and  his  wife 
successively  for  life  without  impeachment  of  waste,  and  afterwards 
of  their  children  according  to  appointment ;  in  default  of  appoint^ 
ment,  equally ;  with  cross  remainders :  and  in  default  of  issue, 
to  the  use  of  Yalden  and  his  wife,  and  the  survivor ;  with 
[*471]  *  power  for  Yalden  and  his  wife,  or  the  survivor,  by  any 
deed  or  writing,  signed  by  them  or  the  survivor  of  them, 
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and  attested  by  two  or  more  witnesses,  with  consent  of  the  trustees 
in  writing,  and  attested,  as  aforesaid,  to  revoke  and  make  void  all 
the  uses  and  estates  therein  limited,  and  absolutely  to  sell  the  said 
moiety  or  any  part  thereof  for  the  best  price  by  one  or  more  sales  to 
any  person  willing  to  purchase  the  same  ;  so  as  the  money  arising 
from  such  sale  should  be  paid  to  the  trustees,  upon  trust  as  soon  as 
conveniently  might  be  with  the  same  money  to  purchase  other  free- 
hold lands,  tenements  and  hereditaments,  of  equal  value  with  the 
moiety  of  the  messuages,  lands,  and  hereditaments,  to  be  sold,  and 
settle  the  same  to  the  same  uses  as  the  said  moiety  of  the  said  prem- 
ises then  stood,  except  the  proviso  for  revocation. 

By  indentures  of  lease  and  release,  dated  the  12th  and  13th  of 
June,  1755,  in  pursuance  of  a  recited  agreement  for  partition,  and 
in  consideration  of  602/.,  paid  to  the  trustees  in  Yalden's  marriage 
settlement  by  Carter  and  his  wife  for  equality  of  partition.  Carter 
and  his  wife  and  Yalden  and  his  wife  conveyed  to  trustees,  to  the 
use,  as  to  part  of  the  premises  divided,  of  Carter  and  his  wife  in  fee, 
subject  to  their  power  of  appointment ;  and,  as  to  the  other  part  to 
the  same  uses,  as  the  marriage  settlement  of  Yalden  ;  with  a  coven- 
ant from  the  trustees  to  apply  the  602/.  for  the  purposes  of  the  set- 
tlement. 

The  objections,  therefore,  taken  upon  these  instruments  were, 
first,  that  the  appointment  by  William  Abney  in  favor  of  his  son 
Robert  appeared  to  have  been  made  under  a  previous  agreement  be- 
tween them ;  and,  if  the  father  derived  any  benefit  from  that  agree- 
ment, which  seemed  probable,  or  even  made  a  previous 
stipulation,  that  *  his  son  should  join  him  in  a  sale,  which  [*  472] 
there  appeared  the  strongest  reason  to  apprehend,  it  would 
have  been  a  fraudulent  execution  of  the  power. 

The  second  objection  was,  that  the  power  of  sale,  contained  in 
the  deed  of  1753,  did  not  authorise  a  partition. 

A  third  objection  was  taken  to  the  form  of  attestation  of  the  ex- 
ecution of  the  deed  of  appointment  of  1771  by  William  Abney ;  as 
applying  only  to  the  sealing  and  delivery  :  the  power  requiring  sign- 
ing and  sealing. 

Mr.  Richards  and  Mr>  Leach,  for  the  Plaintiff.  Mr.  Alexander, 
Mr.  Romilly,  and  Mr.  Thomson,  for  the  Defendant. — In  support  of 
the  exception,  taken  by  the  Plaintiff,  to  the  Master's  Report  against 
his  title  to  the  six  acres,  the  case  oi  Abel  v.  Heathcote  (1)  was  cited 
as  a  direct  authority,  that  a  power  to  sell  includes  a  partition  ;  and 
it  was  contended,  that  the  partition  in  that  case  was  authorized  by 
the  power  to  sell,  not  the  power  to  exchange ;  and  if  it  was  by  the 
latter,  a  power  to  sell,  where  the  object  is,  as  in  this  instance,  to  lay 
out  the  money  in  other  land,  would  equally  extend  to  a  partition. 

For  the  Defendant  it  was  argued,  that  this  point  is  not  decided  by 
that  case ;  which  might  have  proceeded  upon  the  power  to  exchange : 
and  according  to  one  of  the  Reports  (2)  the  language  of  the  Court 

"  (I)  4  Bro.  C.  C.  278 ;  ante,  vol.  ii.  98. 

(2)  Ante,  vol.  ii.  101. 
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18  less  &vorable  to  the  opinion^  that  it  was  upon  the  power  of  sale ; 
and  it  is  more  easy  to  consider  a  power  to  make  a  partition 
[*  473]     *  included  in  a  power  of  exchange  than  in  a  power  to 
sell. 

Upon  the  exception  as  to  the  title  to  the  principal  part  of  the  es- 
tate, the  Plaintiff,  to  repel  any  suspicion  of  fraud  upon  the  son,  re- 
lied on  the  fact,  that  the  instruments  of  1771  were  executed  under 
the  opinion  of  Mr.  Duane ;  who  on  behalf  of  the  purchaser  Trefusis 
advised,  that  Abney  and  his  wife  should  by  lease  and  release  under 
their  powers  appoint  to  trustees  and  their  heirs  to  the  use  of  Abney 
and  his  wife  for  their  lives  and  the  life  of  the  survivor ;  and,  after 
,  their  deaths,  to  the  use  of  their  eldest  son,  his  heirs  &c. ;  and  after- 
wards, that  their  eldest  son  should  by  lease  and  release  and  fine  tur 
Cognizance  convey  to  the  purchaser  and  his  heirs. 

The  Lord  Chancellor  [Eldon]. — According  to  the  reason,  ap- 
pearing to  be  given  by  the  Lords  Commissioners,  one  power  of  sale 
will  include  every  other  power,  of  exchange,  partition,  &c.  It  is 
clear  the  converse  would  not  hold :  a  power  to  make  partition  would 
not  include  a  power  to  sell ;  and,  I  think,  a  power  of  exchanging 
would  not.  That  case  does  not  come  to  much  authority  ;  for  the 
Lords  Commissioners  declined  to  decide  the  question  ;  recommend- 
ing another  argument ;  and  the  Lord  Chancellor  puts  it,  not  upon 
the  power  to  sell,  but  upon  the  power  to  exchange ;  or,  speaking 
more  accurately,  the  power  to  convey  in  exchange  for  or  in  lieu  of 
other  lands.  But  the  question  before  me  is,  not  whether  a  power  to 
exchange  includes  partition ;  but,  whether  a  power  to  sell  authorises 
partition.  If  that  question  has  not  been  yet  decided,  it  will  be  proper 
to  decide  it  according  to  law.     I  will  look  at  that  case. 

[*  474]  *  The  Lord  Chancellor,  [Eldon]. — ^These  exceptions 
involve  three  questions :  one,  the  eflect  of  the  transaction 
under  the  power,  given  by  the  title-deed,  relating  to  the  six  acres : 
the  other,  the  effect  of  a  transaction,  stated  to  be  the  execution  of  a 
power,  contained  in  a  deed,  which  is  part  of  the  muniments,  relating 
to  the  greater  part  of  the  estate.  Another  question,  less  considera- 
ble, is,  whether  supposing  the  power  well  executed,  the  circumstance 
of  the  attestation  forms  an  objection  to  the  tide. 

As  to  the  six  acres,  the  title  is  represented  as  depending  altogeth- 
er upon  the  effect  of  an  instrument,  executed  in  1755.  The  state 
of  the  title  was  not  discussed,  either,  as  it  may  be  affected  by  any 
thing,  that  passed  subsequent  to  that  year,  or  with  reference  to  the 
general  law  of  partition  ;  but  it  was  put  simply  upon  the  point, 
whether  the  power,  contained  in  the  deed  of  1753,  is  well  executed 
by  the  transaction,  that  took  place  in  1755.  That  transaction  is, 
not  only  a  partition,  but  also  in  a  sense  a  sale  of  part  of  the  premises ; 
for  that  sum  of  602/.,  paid  to  the  trustees  in  Yalden's  marriage  set- 
tlement, was  to  be  laid  out  in  the  purchase  of  other  lands,  to  be  set- 
tled to  the  same  uses.  But  there  is  nothing,  distinguishing  any  par- 
ticular part  of  the  estate^  as  being  that,  in  respect  of  which  that  sum 
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of  6021.  was  paid.  So  the  transactioa  is  as  to  each  and  every  acre  a 
partition,  and  a  sale,  in  a  strict  sense  ;  and  also  as  to  each  and  every 
acre  it  is  neither  a  partition,  nor  a  sale.  I  am  not  at  liberty  to  in- 
quire, whether  this  is  a  good  equitable  title.  The  question  before 
the  Master  was,  whether  there  was  a  good  legal  title  as  to  the  six 
acres.  It  is  insisted,  that  the  receipt  of  the  entirety  in  part  of  the 
estate  in  lieu  of  an  undivided  moiety  in  the  whole,  and  the  receipt 
of  that  sum  of  602Z.  for  owelty  of  partition,  amount  to,  not 
only  an  equitable,  but  a  legal,  execution  *  of  the  power ;  [*475] 
that  the  transaction  ^n  1755  was,  not  a  revocation  of 
the  uses  of  1753  to  the  intent  to  receive  money,  and  lay  it  out  in 
other  lands,  to  be  settled  to  the  same  uses,  but  a  revocation  under 
an  execution  of  the  power,  to  the  intent  to  convey  the  entirety  in 
certain  acres,  and  to  receive  from  the  same  persons  what  would 
make  the  entirety  in  other  acres ;  and  that  the  effect  was  a  good 
revocation  of  the  existing  uses,  and  a  limitation  of  new  uses,  to  enure 
upon  and  attach  to  the  seisin  of  the  relessees  in  the  settlement  of 
1753  ;  for  that  must  be  the  effect  of  a  good  legal  execution.  That 
is  contended  on  the  ground,  that  the  effect  of  both  operations  is  pre- 
cisely the  same ;  and,  that  there  is  no  doubt,  this  moiety  might  have 
been  sold,  and  the  money  employed  in  purchasing  the  entirety.  It 
might ;  or  might  not :  but  the  real  question  is,  whether  by  the  law, 
attaching  upon  the  doctrine  of  uses,  this  new  use  is  well  limited. 

I  conceive,  that,  where  there  is  a  conveyance  by  lease  and  release 
to  uses,  with  a  power  to  alter  the  Uses  by  an  instrument,  the  terms 
and  limitations  of  which  are  prescribed  by  the  general  law,  the  new 
Use  will  not  arise  except  under  the  very  circumstances,  in  which  it 
is  contracted  that  it  shall  arise  (1).  In  the  ordinary  settlements  of 
great  estates,  powers  of  sale,  partition,  exchange,  &c.  are  inserted. 
As  to  the  first,  special  caution  is  used,  if  there  is  not  a  previous  pow- 
er of  revocation,  to  declare,  at  what  time  the  uses  shall  be  revoked, 
and  the  seisin  shall  attach  upon  tiie  new  use  ;  and  no  cesser  or  de- 
termination of  the  old  uses  or  creation  of  new  uses  arise,  except  in 
the  very  circumstances  described.  This  is  a  power  of  revocation  ; 
but  to  the  intent  to  do  some  other  act ;  and  that  intent,  as  prescribed 
by  the  instrument,  must  accompany  the  revocation,  in  order  to  make 
the  revocation  essential.  It  is  clear,  this  was  not  disturbed  by  de- 
cision, though  there  were  floating  opinions,  until  the  case 
♦  of  Abel  V.  Heathcote  (2).  I  doubt,  whether  the  Ian-  [*  476] 
guage  I  hear  and  have  read,  that  a  power  of  Exchange  is 
well  executed  by  a  partition,  is  authorized  by  any  thing  in  that  de- 
cision. Exchange  and  partition  are  very  different.  According  to 
Sheppard's  Touchstone  and  other  old  books,  you  cannot  exchange, 
until  there  has  been  a  partition.  There  is  infinite  difiliculty  in  say- 
ing, a  partition  under  the  execution  of  a  power  by  a  tenant  for  life 
with  those,  who  have  the  inheritance  in  the  other  moiety,  could  be 

(!)  lMadd.324. 

(2)  4  Bra  C.  C.  378 ;  ante,  vd.  ii.  98 ;  see  the  note,  101. 
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called  an  exchange.  I  am  not  surprised,  that  the  Lords  Commis- 
sioners in  Abel  v.  Heaihcoie  had  considerable  doubt  upon  it ;  and 
I  should  rather  have  said  upon  that  case,  that  a  partition  was  a  con- 
veyance for  "  such  other  equivalent  interest "  in  lands,  according 
to  the  expression  of  the  deed,  as  to  the  trustees  should  seem 
proper,  than  put  it  upon  the  ground,  that  a  power  of  exchanging 
authorized  an  exchange  by  partition.  Certainly  receiving  the  en- 
tirety instead  of  a  moiety  does  appear  like  receiving  <'  such  other 
equivalent  interest "  in  lands,  &c. 

But  I  am  not  called  upon  to  decide,  whether  a  power  of  exchange 
can  be  well  executed  by  partition :  a  point,  which,  if  it  had  been 
decided  by  that  case,  I  would  not  disturb.  This  case  was  discussed 
in  short  opinions,  given  by  Sir  Dudley  Ryder  and  Mr.  Filmer,  and  a 
very  elaborate  one  by  Mr.  Booth.  The  case  was  laid  before  them 
upon  the  Will  of  Sir  John  Jackson.  George  Jackson  was  tenant 
for  life,  having  an  express  power  with  consent  to  revoke  the  uses, 
and  to  sell  or  exchange  any  part  of  the  land  ;  so  as  the  money  should 
be  invested,  and  the  land  received  in  exchange  should  be  settled  to 
the  same  uses.  The  tenant  for  life  had  an  esiate  in  fee  of  his  own. 
The  object,  which  he  meditated,  was  one  very  frequent  in 
[*  477]  "^  considerable  families  ;  that  he  should  sell  or  exchange 
the  estate  he  had  in  fee  simple  for  an  estate  in  settlement ; 
buying  the  latter  for  himself  under  the  execution  of  the  power,  vest- 
ed in  him.  That  tends  to  open  the  question,  how  far  this  Court 
would  endure  a  tenant  for  life  of  a  settled  estate,  executing  such  a 
power,  with  the  object  to  bring  into  settlement  an  estate  of  his  own, 
and  to  put  out  of  settlement  an  estate  which  was  in  settlement. 
Mr.  Booth's  opinion  expresses  in  much  better  terms  than  I  can  many 
of  my  own  notions  upon  this  subject  (1). 

This  case  is  much  stronger ;  and,  having  met  with  no  case,  in 
which  a  power  of  sale  in  these  words  has  been  considered  well  exe- 
cuted by  a  mere  partition,  it  seems  to  me  more  conformable  to  prin- 
ciple to  say,  that  is  not  a  due  execution  of  the  power,  than  that  it 
is  so.  Therefore,  without  infringing  upon  Abel  v.  Heaihcoie,  I  must 
hold,  that  this  title  to  these  six  acres  is  not  unexceptionably  good  in 
law  ;  whatever  it  may  be  in  equity. 

Next,  as  to  the  attestation,  required  by  the  power  of  revocation 
as  to  the  larger  part  of  the  estate.  That  objection  was  not  much  insisted 
on.  The  power  itself,  in  the  deed  of  1747,  the  marriage  settlement 
of  Abney  and  his  wife,  was  executed  in  1771  by  a  deed,  purporting, 
that  William  Abney  did  by  that  deed,  by  him  signed,  sealed  and  exe- 
cuted, in  the  presence  of  three  credible  witnesses,  declare,  &c.  The 
fact  in  all  probability  is,  that  the  person,  who  prepared  the  attesta- 
tion, indorsed  the  ordinary  words,  not  attending  to  the  circumstance, 
that  the  party  was  doing  the  act  by  this  deed,  purporting  to  be  signed » 
sealed  and  executed,  in  the  presence  of  witnesses.  Upon  the  ques- 
tion, whether  after  execution  it  ought  to  be  taken,  that  he  did  sign 

(I)  See  Iktm  v.  UfM,  1  Siv^unt  129, 196,  and  tiie  note. 
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in  the  presence  of  the  witnesses,  attesting  the  sealing  and  delivery, 
there  would  be  a  miscarriage  in  a  Judge,  directing  a  jury,  if  that 
fact  was  found,  not  to  presume,  that  the  deed  was  signed  in  the 
presence  of  the  same  witnesses,  as  it  professed  to  be.  The  attesta- 
tion therefore  is  good  (l). 

Another  question,  or  immense  importance,  is,  whether  the  power 
given  by  the  settlement  of  1747,  is  ill  executed,  upon  the  ground  of 
such  suspicion  as  may  arise  upon  the  circumstances,  appearing  on 
the  face  of  the  instrument,  or  those  disclosed  in  the  abstract,  coupled 
with  the  probability,  that  the  same  circumstances,  in  the  body  of  the 
abstract,  not  upon  the  face  of  the  instrument,  were  disclosed  to  the 
persons,  through  whom  the  title  had  gone.  I  mention  that,  as,  if 
the  intermediate  persons  had  not  notice,  this  person,  though  he  had 
notice,  would  have  the  benefit  of  that  (2).  Upon  the  face  of  the 
instrument  the  power  is  given  to  a  person,  who  is  tenant  for  life, 
with  remainder  to  his  wife  for  life,  to  limit  the  reversion  after  their 
lives  to  such  one  or  more  of  the  children,  as  he  should  think  proper ; 
and  upon  the  face  of  the  instruments  it  appears,  he  did  by  a  deed, 
dated  the  15th  of  July,  1771,  reciting  the  indentures  of  1747,  and  a 
fine  levied,  in  consideration  of  natural  love  and  affection,  and  in 
performance  of  a  promise  and  agreement  made  by  him  unto  and  with 
his  son,  and  for  other  good  causes  and  considerations,  appoint  the 
reversion  to  his  eldest  son,  his  heirs  and  assigns  for  ever.  By  other 
deeds,  dated  the  30th  and  31st  of  August,  in  pursuance  of  a  contract 
for  the  sale  of  the  estate,  in  consideration  of  8000/.,  stated  to  be  paid 
to  the  husband,  wife,  and  son,  they  convey  to  the  use  of  Trefusis, 
with  a  covenant  to  levy  a  fine ;  and  a  fine  was  levied. 

*It  is  clear,  if  nothing  appeared,  but,  that  the  father  [*479] 
and  mother,  seised  for  their  lives,  with  such  a  power,  ap- 
pointed in  favor  of  their  son  in  fee,  and  afterwards  by  a  transaction, 
separate  from,  or  connected  with,  the  transaction  of  the  power,  sup- 
posing, their  intention  had  been  to  give  the  entire  benefit  of  the 
reversion  to  their  eldest  son,  after  such  appointment,  either  by  pre- 
vious or  subsequent  contract,  to  which  the  son  was  a  party,  they  had 
sold  the  estate  for  8000/.,  the  full  value,  and  upon  the  face  of  the 
instruments  that  money  appeared  to  have  been  paid  to  t|ie  three,  in 
law  and  equity  that  would  have  been  a  payment  to  them  according 
to  the  interests  they  liad  in  the  estate  ;  and  the  purchaser  would  be 
safe ;  as  the  money  got  home  to  the  three  persons,  entitled ;  and 
how  they  disposed  of  it  afterwards  as  to  their  respective  interests  was 
not  of  any  importance  to  him. 

But  it  is  stated  that,  if  a  person  executes  a  power  for  his  own 
benefit,  that  is  an  objection  that  cannot  be  waived  by  a  person,  par- 
ticipating in  the  benefit  arising  from  that  transaction ;  and  therefore 
the  circumstance  that  the  eldest  son  waives  the'objection,  is  not  suffi- 

■  -     -f     -■- ■  ■      -  ■ -...»■■ 

(1)  See  fTrigki  v.  Waktford,  post,  vol.  xviL  454 ;  4  Taunt  313 ;  Doe,  on  depi. 
of  Manafidd  v.  Peachy  2  Maul.  &  Selw.  576 ;  Doe,  on  dem.  Hotchkiss  v.  Pteru, 
Ci  Taunt  402 ;  Moodie  v.  Retd,  1  Madd.  516. 

(2)  Bea.  PL  Bq.  24:\ 
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cient,  if  the  younger  children  are  discontented ;  for  they  are  entitled 
to  the  benefit  of  the  settlement ;  unless  the  interest,  vested  in  them, 
has  been  dislodged,  and  divested.  It  is  truly  said,  this  Court  will 
not  permit  a  party  to  execute  a  power  for  his  own  benefit.  In  Lord 
Sandwich's  case,  a  fiither,  having  a  power  of  appointment,  and 
thinking  one  of  his  children  was  in  a  consumption,  appointed  in 
favor  of  that  child;  and  the  Court  was  of  opinion,  that  the  purpose 
was  to  take  the  chance  of  getting  the  money  as  administrator  of^that 
child.  To  bring  this  case  within  that,  it  is  said,  if  there  is  any 
ground  for  suspicion,  that  the  execution  of  the  power  was  for  the 
benefit  of  the  party  executing,  the  Court  must  act  upon 
[*  480]  "^  it,  as  a  judicial  suspicion.  I  am  extremely  apprehensive, 
I  should  make  great  havoc  in  many  considerable  titles  by 
adopting  that  principle ;  for  upon  the  cases  to  which  I  allude,  it  is 
extremely  familiar,  that  a  person  having  a  settled  estate,  and  an  un- 
settled estate,  executes  his  power,  in  order  to  acquire  the  fee  of  the 
former ;  giving  to  the  uses  of  the  settlement  the  fee  of  the  unsettled 
estate ;  and  the  Court  would  go  a  great  way,  and  would  make  great 
havoc  among  titles,  by  holding,  that,  afterwards,  at  a  considerable 
distance  of  time,  or  immediately,  (for  there  must  be  regard  to  the 
intervening  circumstances)  as  such  a  transaction  took  placp  between 
parties,  who  might  take  improper  advantages  in  their  dealings  upon 
the  estate,  they  must  prove  that  they  did  not. 

If  there  is  not  sufficient  upon  the  face^of  the  instruments  to  shake 
the  title,  what  is  there  upon  the  face  of  the  abstract,  supposing  all 
the  purchasers  had  notice,  beyond  what  appears  upon  the  face  of 
the  instruments,  to  authorize  this  Court  to  say,  this  power  is  not 
well  executed  in  law  ;  or,  if  it  is,  that  it  is  not  well  executed  in 
equity  ?  The  few  circumstances  are  these.  Abney,  the  father,  en- 
tered into  a  contract  with  Trefusis  for  the  sale  of  the  estate  to  him  ; 
previous  certainly  to  the  execution  of  these  instruments;  which 
shows  an' inconsistency  in  the  recital ;  stating  the  contract  to  be  with 
the  father  and  son ;  unless  there  was  a  subsequent  contract,  tie 
states,  in  a  case  for  the  opinion  of  Mr.  Duane,  that  he  had  entered 
into  a  contract.  The  opinion  was,  that  a  title  could  not  be  made, 
unless  an  appointment  was  executed  to  the  son,  of  age.  The  father 
does  made  that  appointment.  It  does  not  appear,  that  the  estate 
sold  for  less  than  its  value ;  that  the  son  got  less  than  the  value  of 
his  reversionary  interest.  But  the  estate  becoming  his  absolutely  by 
the  appointment,  he  by  an  instrimient,  affected  by  nothing  but  the 
contents  of  it,  as  the  owner  of  the  reversion  accedes  to  the  pur- 
chase ;  conveys  with  his  father  and  mother,  in  consideration  of 
8000/. ;  and  the  parties  taking  the  conveyance,  pay  the  money  to  the 
father,  the  mother,  and  the  son ;  to  be  dealt  with  according  to  their 
respective  interests  ;  that  is,  according  to  their  rights  in  the  land  ; 
and  though  the  contract  with  Trefusis  was  only  to  substitute  money 
for  the  estate,  there  was  nothing  to  show,  that  the  son  was  not  to 
receive  a  due  proportion  of  the  money,  when  the  contract  was  after- 
wards executed  by  the  deed ;  in  which  he  joins ;  and  with  his  father 
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and  mother  receives  all  the  money.  Upon  the  question  therefore, 
whether  those  possibilities  and  probabilities  are  sufficiently  evidenced 
by  any  thing  to  show,  that  this  is  not  a  good  title,  my  opinion  is,  that 
it  is  a  good  title.  I  say  nothing  as  to  what  is  to  be  done  upon  that : 
whether  it  is  such  a  title  as  the  Court  will  according  to  its  present 
course  compel  a  purchaser  to  take  (1).     I  will  hear  that  argued. 

For  the  Plaintiff  it  was  then  contended,  that  the  title  being  de- 
clared a  good  title,  as  a  necessary  consequence  the  purchaser  must 
take  it  with  costs  (2) ;  that  in  Shapland  v.  Smith  (3)  there  was  a 
considerable  legal  opinion  against  the  title ;  and  it  appeared  by  this 
Defendant's  answer,  that  he  resisted  merely  because  he  did  not  like 
the  purchase. 

For  the  Defendant  it  was  insisted,  that  this  was  not  such  a  title  as 
a  purchaser  was  bound  to  take ;  that  there  is  no  rule  to  give  costs 
with  a  decree  for  specific  performance ;  and  in  Cox  v. 
*  Chamberlain  (4),  the  purchaser  having  resisted  under     [*482] 
the  advice  of  Counsel,  Lord  Alvanley  did  not  give  costs. 

Aug.  2lst.  The  Lord  Chancellor  [Eldon]. — ^I  am  firmly  of 
opinion,  that  the  title  to  the  legal  estate,  attending  to  all,  that  could 
be  known  from  the  abstract,  is  a  good  title,  and  such  as  a  purchaser 
must  accept ;  for  I  should  very  reluctantly  lay  down,  that  notice 
from  opinions  in  an  abstract,  or  any  thing,  that  appears  upon  a  deed, 
that  there  may  by  possibility  be  reason  to  suspect  what  I  cannot 
know,  and  may  not  be  true,  that  the  title  is  bad,  is  such  a  notice  as 
would  affect  a  purchaser.  The  vendors  were  right  to  abstain  from 
making  applications  to  the  younger  children.  It  was  not  the  duty 
of  the  vendors  to  take  steps  to  bring  the  title  into  question. 

As  to  the  costs,  if  the  question  was  no  more  than  a  question  of 
title,  I  should  act  hardly  by  the  Defendant  by  not  giving  the  title 
the  credit  of  making  him  pay  the  costs  ;  for  it  would  help  the  title. 
But  I  shall  give  no  costs :  the  Plaintiff  having  contended,  on  a  grave 
ground,  .but  unsuccessfully  upon  the  evidence,  that  the  acts  done  in 
putting  up  the  estate  to  sale  again  amounted  to  an  acceptance  of 
the  title,  at  least  as  to  all  except  the  six  acres. 

The  Exceptions  were  disposed  of  accordingly ;  and  the  Decree 
made  for  a  specific  performance  of  the  contract,  without  costs. 

1.  As  to  the  well-gronnded  distinction  between  the  doctrine  respectingjpoifi- 
<«m,  and  that  applice3)le  to  the  exdumgt  of  lands,  see,  anUf  note  1  to  Mel  v.  HtaOir 
a(c,  2  V.  98. 

2.  Circumstances  required  by  the  creator  of  a  power  to  be  attended  to  in  its  ex- 

(1)  See  Vancouver  v.  BltsSf  anUy  458. 

(2)  See  Vancoutfer  v.  BKbs^  mtte,  4.58. 

(3)  1  Bro.  C.  C.  75.  See  Cooper  v.  Denne,  onle,  vol  L  5G5;  4  Bro.  C.  C.  80; 
Sheffield  v.  Lord  Mvlgrcnty  anlt^  vol.  ii.  526,  and  the  note,  529 ;  Boake  v.  ESdi^ 
V.  647.    See  Vanoouotr  v.  Blm^  canity  4^. 

(4)  jftiee,vol.iv.63]. 
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ecQtioii,  may,  in  tbemselves^  be  immaterial 'to  the  lesfal  Talidity  of  any  iDstrument; 
but  (though  such  circumstances  are  unessential,  farther  than  as  they  are  arbitrarily 
imposed  by  a  party  who  had  a  right  to  prescribe  such  conditions)  when  they  are 
required,  they  can  only  be  legally  satisfied  by  a  strictly  literal  and  precise  per- 
formance.   The  fact,  that  such  circumstances  are  arbitrary  and  in  themselves  un- 
important, is  the  very  reason  why  they  are  held,  at  law,  to  he  incapable  of  admit- 
ting any  substitution,  and  why  no  equivalent  can  be  given  for  their  non-perform- 
ance: McttMns  V.  Kempy  ^  East,  440 ;  attorney  General  v.  HamUUm^  1  Mad.  224 : 
in  which  last-cited  case  the  present  decision  was  referred  to  and  followed.    But, 
it  must  be  recollected,  there  are  cases  in  which  Courts  of  Equity  will  aid  imper- 
fect executions  of  power ;  a  good  execution  must,  of  course,  be  the  same  in  equity 
and  at  law,  but  that  a  Court  of  Equity  will  enforce  the  substantial  intention  of  the 
party  executing,  in  many  cases  where  a  Court  (^  Law  could  not  do  so,  is  extremely 
clear :  see  note  1  to  Bull  v.  Vanfy,  1  V.  270.    This  doctrine,  however,  is  not,  in 
'the  least  degree,  at  variance  with  the  dictum  in  the  principal  case;  imperfections 
in  the  mere  act  of  execution  may,  in  certain  cases,  be  aided  in  equity,  but,  unless 
the  circumstances  under  which  alone,  according  to  the  intention  of  the  party  cre- 
ating it,  the  power  was  to  be  executed,  should  actually  arise,  no  execution  of  the 
power,  however  correct  in  point  of  form,  will  be  of  avail.    The  prescribed  circum- 
stances must  not  only  have  arisen,  but  remain  in  operation ;  for  there  can  be  no 
good  execution  of  a  power,  in  equity,  after  all  tlie  purposes  for  which  the  power 
was  created  have  ceased  to  exist :  the  application  of  a  power  to  purposes  clearly 
and  obviously  foreign  to  those  for  which  it  was  originally  intended,  will  never  be 
sanctioned:  jileyn  v.  Belchkr,  1  Eden,  138 ;  ffUson  v.  Sacell^  1  W.  Bla.  619;  and 
see  Folkes  v.  H^esiem,  9  Ves.  461.    Therefore,  in  a  case  where  an  unexerted  and 
effete  power,  under  an  old  instrument,  was  resorted  to  as  an  expedient  to  supply 
the  want  of  a  valid  power  in  a  more  recent  instrument,  that  was  held  to  be  an 
undue  exercise  of  the  original  power,  and  it  was  determined  that  no  title  could  be 
made  under  it,  or  at  least  not  such  a  tiUe  as  a  purchaser  could  be  compelled  to 
accept :  ffheate  v.  Hall,  17  Ves.  86.    And,  where  the  execution  of  a  power  is  by 
the  limitation  of  a  use,  (as  it  always  must  be  when  it  is  a  disposition  of  a  particu- 
lar interest  in  an  estate  legally  vested  in  trustees :  Wykham  v.  H'ykham,  18  Ves. 
416,)  unless  the  use  arise  at  the  time  when  the  power  is  executed,  upon  ordinary 
principles,  it  never  can  arise  at  all :  Wright  v.  frakeford^  17  Ves.  457;  but,  though 
a  use,  attempted  to  be  given  under  a  power,  must  arise  at  the  time  of  the  execu- 
tion of  the  power,  yet  it  does  not  follow,  that  the  use  must  come  into  immediate 
beneficial  enjoyment :  for  Lord  Eldon  has  said,  that,  even  although  a  conveyance 
purported  to  be  an  immediate  conveyance,  yet,  if  it  also  appeared"  that  the  instru- 
ment was  intended  to  be  in  execution  of  a  power,  and  to  operate  by  ereaiing  an 
estate  by  w^  of  use,  still,  he  should  struggle  extremely  to  get  out  of  the  eflfect  of 
immediate  words  of  grant,  and  make  the  instrument  operate  to  create  an  estate 
which  could  be  put  in  remainder,  if  that  appeared  to  be  its  proper  place :  FTvlAean 
V.  Wykham,  18  Ves.  419. 

3.  With  respect  to  the  ouestion  which  arose  in  the  principal  case,  as  to  the  va- 
lidity of  the  attestation  or  the  instrument  under  discussion,  see  Moodie  v.  ReH 
1  Mad.  523;  5.  C.  7  Taunt  361 ;  might  v.  Waktford,  17  Ves.  450;  5.  C.  4 
Taunt  225 ;  Doe  v.  Peach,  2  Man.  &.  Sel.  581 ;  Wright  v.  Barlow,  3  Man.  &.  Set 
512.  The  result  appears  to  be,  that  although  the  Statute  of  Frauds  is  satisfied  by 
a  devisor's  acknowledgment  of  his  handwriting  to  an  attesting  witness  who  did 
not  see  him  sign ;  yet,  where  the  devise  is  in  executionr  of  a  power  which,  at  its 
creation,  was  requved  to  be  attested  by  witnesses,  there  attestation  is  required, 
not  merely  to  tiie  will,  but  to  the  oci  o^  the  testator  in  su&icri&tfur  that  will :  see, 
ante,  note  2  to  EUia  v.  Smith,  1  V.  11. 

4.  It  would  create  a  stagilation  of  property,  if  a  lona  fdt  purchaser,  or  incum- 
brancer, without  notice  of  prior  incumbrances,  might  not  convey  or  assign  his  in- 
terest to  a  purchaser  or  assignee  who  had  notice ;  and  if  such  purchaser  or  as- 
signee might  not  use  the  legSl  estate  so  acquired,  to  protect  himself  against  those 
incumbrances  of  which  he  had  notice:  Merlins  y.  Jollijfe,  Ambl.  313;  Stoed  v. 
SoMcote,  2  Brown,  66 ;  Harrison  v.  Forth,  Prec.  in  Cha.  51 ;  Brandyn  v.  Orde, 
1  Atk.  571 :  a  fortiori,  a  purchaser  without  notice  cannot  be  affected  by  the  fact 
that  the  party  from  i^hom  he  purchased  had  Notice  of  incumbrances,  or  was  a 
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traatee :  Lwlhar  v.  CbrMm,  Ca.  team.  Talb.  188 ;  &  C.  2  Atk.  138,  and  243; 
Kmruify  V.  />£%,  1  Sch.  &  Lef.  379. 

5.  Tnat  an  appolDtment  vhicb,  however  inffeniously  disguised,  is,  in  fact,  a 
flcheme  comipdy  concocted  to  farther  the  selfish  interest  of  the  party  to  whom  the 
power  of  appointment  is  given,  will  never  be  allowed  to  stand,  see  note  4  to  Hock- 
kg  V.  Mauiiyj  1  V.  143;  and  note  4  to  BoyU  v.  Tht  Bishop  of  PeUrhorough^ 

6.  As  to  the  title  which  a  vendor  must  have,  (or  be  able  to  procure  within  a 
reasonable  time,)  in  order  to  sustain  a  bill  for  specific  performance  against  the 
vendee,  see  the  notes  to  Damt  v.  Coooer^  1  V.  565;  and  that  there  may  be  such 
a  doubtful  intimation  of  equities  attacniog  upon  the  subject  of  a  contract,  as  will 
not  affect  a  purchaser  with  the  legal  consequence  of  notice,  and,  therefore,  will 
not  justify  him  in  refusing  to  complete  his  contract,  see  note  2  to  Hardy  v.  Reeveg^ 
4  V.  466.  It  has  been  laid  down  generally,  that  whenever  an  objection  to  a  titie 
has  so  much  foundation  that  the  purchaser  was  fairly  justified  in  taking  the  opin- 
ion of  the  Court  upon  it,  there,  although  the  objection  may  not  be  ultimately  sus- 
tained, he  ought  not  to  pay  costs :  Aidabit  v.  Hicxj  3  Mad.  2^. 
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[1805,  May  9.] 

Trust  by  Will  as  to  a  moiety  of  the  share  of  the  testator's  married  daughter  A. 
for  her  separate  use,  to  the  end,  that  it  may  not  be  subject  to  the  control,  &c 
of  B.  her  present  husband,  or  any  other  husband ;  remainder  to  her  husband  B. 
for  life ;  remainder  for  all  the  children  of  A. ;  and  in  case  there  shall  not  be 
any  children  of  A.,  or  all  shall  die  before  twenty vone,  for  the  survivor  of  R  and 
A.  his  wife,  his  or  her  executors,  &,c.;  and  as  to  a  moiety  of  each  of  the  shares 
of  each  of  his  two  unmarried  daughters,  ^  upon  the  like  trusts  and  under  the 
like  restrictions "  as  described  concerning  the  share  of  A.,  '*  so  and  in  such 
manner  as  that  the  same  may  be  secured  for  the  benefit  of  his  said  daughters 
and  their  children,  and  not  be  subject  or  liable  to  the  control  of  any  husband 
thev  mav  happen  to  marry.  One  of  the  unmarried  daughters  having  married, 
and  died  without  issue,  her  husband,  surviving,  is  not  entitled  to  any  interest 
in  the  moiety,  the  subject  of  the  trust  created  by  the  Will. 

William  Madox  by  his  Will,  appointing  his  son,  and  William 
Hewlett,  and  William  Carr,  his  executors,  and  giving  them  legacies, 
gave,  devised,  and  bequeathed,  all  the  rest,  residue,  and  remainder, 
of  his  freehold,  copyhold,  leasehold,  and  personal,  estates  unto  and 
to  the  use  of  his  son  William  Madox,  and  his  daughters  Hanah  Ma- 
dox,  Ann,  the  wife  of  Edward  Wyatt,  and  Molsey  Madox,  equally 
to  be  divided  between  or  among  them,  share  and  share  alike,  as 
tenants  in  common  and  not  as  joint-tenants,  and  their  several  and 
respective  heirs,  executors,  administrators,  and  assigns  for  ever ;  and 
he  directed,  that,  as  soon  as  conveniently  might  be  after  his  decease, 
the  moiety  or  half  part  of  the  portion  or  share,  thereby  provided  or 
intended  for  his  said  daughter  Ann  Wyatt,  should  be  conveyed, 
settled,  and  assured,  unto  and .  in  the  names  of  his  executors,  their 
heirs,  executors,  d^^c,  upon  the  trusts  after  declared :  viz.  upon  trust, 
that  the  trustees,  Slc.  do  from  time  to  time  during  the  natural  life  of 
his  said  daughter  Ann  Wyatt  pay  and  dispose  of  the  clear  yearly 
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rents,  issues,  and  profits,  of  such  moiety  unto  such  persons,  and  in 
such  parts,  shares,  and  proportions,  and  for  such  intents  and  pur- 
poses as  his  said  daughter  Ann  Wyatt  shall  from  time  to 
[*  484]  time  notwithstanding  her  *  coverture  by  any  note  or  writ- 
ing made  under  her  hand  direct  or  appoint ;  and  in  de- 
fault of  such  direction  or  appointment  do  pay  the  same  into  the  prop- 
er hands  of  his  said  daughter  Ann  Wyatt ;  or  otherwise  permit  her 
to  receive  and  take  the  same  to  and  for  her  own  sole  and  separate 
use  and  benefit,  to  the  end  and  intent  that  the  same  rents  and  profits 
may  not  he  subject  or  liable  to  the  control,  order,  direction,  debts,  or 
engagements,  of  the  said  Edward  Wyatt,  her  present  husband,  or 
any  other  husband  she  may  happen  to  marry ;  but  may  he  absolutely 
at  her  own  disposal ;  and  that  the  receipts  of  his  said  daughter  Ann 
Wyatt,  or  the  persons,  to  whom  she  shall  appoint  the  rents,  &c.  to 
be  paid,  shall  be  suflicient  discharges ;  and  from  and  after  the  de- 
cease of  his  said  daughter  Ann  Wyatt,  then,  and  in  case  she  shall 
happen  to  die  in  the  life-time  of  her  husband  the  said  Edward  Wyatt, 
upon  trust  to  permit  and  sufier,  or  fully  authorize  and  empower,  the 
said  Edward  Wyatt  and  his  assigns  to  have,  receive,  and  take,  the 
same  rents,  issues,  and  profits,  for  and  during  the  term  of  his  natural 
life,  to  and  for  his  and  their  own  use  and  benefit ;  and  from  and 
after  the  several  deceases  of  the  said  Edward  Wyatt  and  Ann  hia 
wife,  upon  trust  to  stand  possessed  of  the  principal  of  such  moiety, 
and  of  the  stocks,  funds,  and  securities,  in  which  the  same  shall  be 
then  invested,  in  trust  for  all  and  every  the  child  and  children,  both 
sons  and  daughters,  of  his  said  daughter  Ann  Wyatt,  already  bom, 
or  hereafter  to  be  born,  equally  to  be  divided  between  or  among 
such  children,  if  more  than  one,  share  and  share  alike,  as  tenants  in 
common  and  not  as  joint-tenants :  the  shares  of  each  of  such  chil- 
dren to  be  paid,  assigned,  transferred,  and  conveyed,  to  them  res- 
pectively on  their  attaining  their  respective  ages  of  twenty-one 
years ;  if  that  shall  happen  after  the  decease  of  the  survivor  of  them 
the  said  Edward  Wyatt  and  Ann  his  wife :  but  if  they 
[*485]  shall  attain  *such  age  in  the  life-time  of  the  said  Edward 
Wyatt  and  Ann  his  wife,  then  within  three  months  after 
their  death ;  (with  directions  for  maintenance  and  survivorship  among 
the  children)  ;  and  in  case  there  shall  not  be  any  children  of  the  said 
Ann  Wyatt,  or  being  such  all  of  them  shall  happen  to  die  before  at- 
taining the  age  of  twenty-one  years,  then  upon  trust,  that  the  trus- 
tees, &G.  shall  from  and  after  such  failure  of  children,  as  aforesaid, 
assign,  &c.  all  such  moiety,  &c.  unto  the  survivor  of  them  the  said 
Edward  Wyatt  and  Ann  his  wife,  his  or  her  executors,  administra* 
tors,  and  assigns  for  ever. 

The  testator  then  expressed  himself  as  follows :  <<  And  I  do  here- 
by direct  that  as  soon  as  conveniently  may  be  after  my  decease  one 
moiety  or  half  part  of  each  of  the  portions  or  shares  hereby  provid- 
ed or  intended  for  my  said  daughters  Hanah  Madox  and  Molsey 
Madox  shall  be  conveyed  settled  and  assured  unto  and  in  the  names 
of  the  said  William  Hewlett  and  William  Carr  their  heirs  ezecotort 
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adraiii]stra(t>rs  and  assies  upon  the  like  trusts  and  under  the  like  re- 
strictions as  the  moiety  or  half-part  of  the  portion  hereby  intended 
for  my  said  daughter  Ann  Wyatt  is  herein-before  directed  to  be  set- 
tled and  assured  so  and  in  such  manner  as  that  the  same  may  be 
secured  for  the  benefit  of  my  said  daughters  and  their  children,  and 
not  to  be  subject  or  liable  to  the  control  of  any  husbands  they  may 
happen  to  marry  and  I  do  hereby  direct  that  in  each  of  such  settle- 
ments there  shall  be  inserted  all  usual  and  customary  provisoes 
clauses  and  agreements." 

The  testator  died  in  1790,  leaving  his  son  and  three 
daughters  surviving.  William  Madox  the  son  by  his  *  Will  [*  486] 
made  a  disposition  exactly  similar  to  that  in  his  father's 
Will  in  favor  of  his  three  sisters ;  directing  settlements  of  a  moiety 
of  Ann  Wyatt's  share  to  her  separate  use,  and  after  her  decease  for 
her  husband  and  children,  and  of  a  moiety  of  the  share  of  each  of 
his  other  sisters,  respectively,  upon  the  like  trusts,  &c.  in  the  very 
terms  of  his  father's  Will.  William  Madox,  the  son,  died  in  1792, 
unmarried;  and  in  1799  Molsey  Madox  died,  unmarried.  In  1800 
Hanah  Madox  married  Thomas  Judd ;  and  in  1802  she  died,  not 
leaving  issue.  The  Bill  was  filed  by  her  husband  against  Wyatt 
and  his  wife,  and  the  trustees  Hewlett  and  Carr;  praying  a  surren- 
der and  conveyance  of  one  moiety  of  a  fourth,  and  a  moiety  of  a 
third  of  another  fourth  of  the  freehold  and  copyhold  premises  under 
the  two  Wilis. 

The  answer  of  Wyatt  and  his  wife  contended,  that  the  Plaintiflf 
was  not  entitled  to  any  part  of  the  estates ;  as  neither  of  the  Wills 
direct  any  conveyance  or  settlement  to  be  made  of  any  part  of  the 
respective  shares  of  Hanah  Madox  or  Molsey  Madox  to  or  for  the 
benefit  of  any  husband  either  of  them  might  marry  in  any  event 
whatsoever  ;  and  it  was  not  the  intention  of  either  testator,  that  any 
husband  should  be  entitled  to  claim  any  interest  in  or  benefit  from 
such  moieties  of  the  shares  so  devised  in  trust  for  Hanah  Madox 
and  Molsey  Madox  ;  and  those  shares  were  so  devised  for  the  ex- 
clusive benefit  of  Hanah  Madox  and  Molsey  Madox  and  their  chil- 
dren respectively,  independent  of  any  husband. 

The  decree,  pronounced  at  the  Rolls  on  the  7th  of  May,  1804, 
declared  the  Plaintiff  entitled  according  to  the  prayer  of  his  Bill. 
From  that  decree  the  Defendant  Edward  Wyatt  appealed  to  the 
Lord  Chancellor. 

(l)Mr.  JHoaw^andMr.  fFe^Aergfl  for  the  Plaintiff,  in  sup-  [♦487] 
port  of  the  Decree. — ^Upon  the  true  construction  of  these 
Wills  the  Plaintiff  is  entitled  to  a  life  estate  in  that  moiety  of  the  por- 
tion, given  to  his  wife  Hanah  Madox  by  the  respective  Wills  of  her  fa- 
ther and  brother,  which  was  to  be  settled  "  upon  the  like  trusts,  and 
under  the  like  restrictions,"  as  the  moiety  of  the  portion,  thereby 
intended  for  his  daughter  Ann  Wyatt,  was  therein  before  directed 
to  be  settled  and  assured.     If  the  Court  rested  at  that  part  of  the 

(1)  The  argvineirts  and  jadgment  ex  rdaHme, 


487  JU0D   V.  WYATT.  [1805. 

clause,  there  could  be  no  doubt  as  to  the  intention ;  and  the  re- 
maining part  of  the  clause,  which  is  apparenfly  contradictory  to  the 
first,  may  be  rejected.  The  clause  then  would  stand  thus ;  that  the 
moieties,  given  to  the  two  unmarried  daughters,  Hanah  and  Molsey, 
shall  be  subject  to  precisely  the  same  trusts,  as  those,  to  which  the 
moiety  given  to  Ann  Wyatt  was  subject ;  one  of  which  was,  to  se- 
cure a  life  interest  in  it  to  her  then  husband  Edward  Wyatt,  in  the 
event  of  his  surviving  her.  The  only  reason  the  testator  could  have 
for  particularly  mentioning  her  husband,  and  expressly  securing  his 
interest,  was,  that  she  was  married  at  the  time  to  him,  and  con- 
sequently the  testator  could  have  no  motive  for  excluding  the  fu- 
ture husbands  of  the  unmarried  daughters.  The  limitation  of  the 
moiety  given  to  Ann  Wyatt  being  to  all  her  children,  it  would  ex- 
tend to  her  children  by  a  second  marriage :  whence  an  intention 
may  be  inferred,  that  a  second  husband,  she  might  marry,  should 
also  take  a  life  estate. 

Mr.  RomiUy  and  Mr.  NewboUy  for  the  Defendant,  the 
[*  488]     Appellant. — ^  Although  the  moiety  of  Ann  Wyatt  is  limited 

to  all  her  children,  that  limitation  is  not  extended  to  her  sec- 
ond or  any  other  husband  she  might  marry ;  such  a  presumption  cannot 
arise  from  that  limitation  to  all  her  children.  The  testator  contem- 
plating the  possibility  of  his  daughter's  marrying  again,  nevertheless 
excluded  the  husband  by  such  second  marriage  from  any  interest  in 
this  moiety  ;  which  is  a  strong  circumstance  to  show,  that  the  tes- 
tator in  giving  a  life  interest  to  her  then  husband  Edward  Wyatt  in- 
tended it  as  a  personal  mark  of  favor  to  him  ;  and  meant  to  put  the 
unknown  future  husbands  of  his  unmarried  daughters  upon  the  same 
footing  as  any  such  future  husband  of  his  daughter  Ann.  The  sub- 
sequent words,  directing,  that  the  moiety  given  to  the  other  daugh- 
ters should  be  settled  in  the  same  manner,  as  that  given  to  his  daugh- 
ter Ann,  <<  so  and  in  such  manner  as  that  the  same  may  be  secured 
for  the  benefit  of  my  said  daughters  and  their  children,  and  not  to 
be  subject  or  liable  to  the  control  of  any  husbands  they  may  happen 
to  marry,"  are  not  contradictory  to  the  preceding  part  of  the  clause, 
but  explanatory  of  it ;  and  operate  so  as  to  restrain  the  general 
words  used  before,  by  assimilating  the  trusts  of  the  moiety,  given  to 
the  other  daughters,  to  those  of  the  moiety  given  to  Ann,  so  far  only 
as  they  were  necessary  to  attain  those  two  specified  objects ;  and  it 
is  clear  from  the  whole  of  his  Will,  his  intention  was  not  to  give  their 
husbands  any  interest  whatever,  in  one  moiety  of  the  fortune  ;  the 
other  appearing  to  him  sufficient  for  the  purposes  of  a  settlement. 
The  Lord  Chancellor  [Eldon]. — ^I  am  told  by  the  Counsel  for 

the  Respondent,  that  if  I  look  only  to  part  of  the  clause 
[*  489]     in  question,  it  will  be  *  impossible  to  doubt,  but  that  the 

construction,  contended  for  by  them,  is  the  true  construc- 
tion to  be  put  upon  this  Will.  I  am  however  by  no  means  of  that 
opinion  ;  as  I  think,  even  in  that  view  of  the  case  it  would  be  diffi- 
cult to  say,  what  was  the  real  intention  of  the  testator ;  and  my 
doubt  in  this  case  is,  whether  that  must  not  at  all  events  depend  upon 
conjecture. 
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It  is  quite  clear,  with  respect  to  the  testator's  daughter  Ann,  that 
be  meant  to  exclude  all  future  husbands  she  might  marry,  and  I 
think,  there  is  considerable  reason  for  supposing,  he  meant  to  put 
the  unknown  future  husbands  of  his  unmarried  daughters  upon  the 
same  footing.  At  all  events  however,  as  this  is  a  case  in  which  con- 
jecture is  opposed  to  conjecture,  I  do  not  think  it  is  one,  in  which 
I  am  at  liberty  to  supply  the  want  of  express  words  in  a  Will. 

The  Decree  was  reversed.     

For  a  summary  of  some  of  the  leading  rules  with  respect  to  the  constnictioD  of 
tesUunentary  instruments,  see,  ante^  note  4  to  Blake  v.  Bunbunfj  I  V.  194. 


GASKELL  V.  HARMAN. 

[1«03,  July  26,  27,  28;  1805,  August  27.— Aute,  Vol.  VI.  J59.] 

The  declaration  of  the  decree,  upon  tlie  principle,  that  the  residuary  property 
vested  only  as  it  was  received  and  converted  into  money,  was  reversed :  the 
Lord  Chancellor's  judgement  being,  that  such  an  intention,  though,  if  clearly 
expressed,  it  must  notwithstanding  the  inconvenience  be  executed,  was  not  the 
true  construction  upon  the  whole  Will;  and  is  not  to  be  collected,  unless 
clesrly  expressed.    Preliminary  inquiries  directed. 

Trust  by  mortgage  or  out  of  rents  and  proiitB  of  estates  in  Jamaica  to  pay  Testa- 
tor's  debts,  and  farther  to  raise  portions,  to  become  due  and  be  considered  as 
vested  "at  the  expiration  of  two  years  next  after  my  decease,  if  my  debts  shall 
then  be  paid : "  a  condition  precedent  to  the  vesting ;  ascertained  by  inquiry, 
whether  the  debts  could  have  been  paid  before  the  death  of  a  daughter, 
[p.  508a.] 

Grand-children,  as  well  as  children,  entitled  under  the  word  "  Issue,"  [p.  508, 
note]. 

The  decree,  as  drawn  up  in  consequence  of  the  judgment  pro- 
nounced at  the  Rolls  in  this  cause  (1),  declared  the  Will  of  John 
Strettell  established,  &c. ;  that  Alexander  Forbes  was  not 
entitled  to  a  clear  fifth  part  of  *  the  residue  of  the  estate  [*  490] 
and  effects  of  the  testator,  unless  such  fifth  part  had  been 
ascertained  before  the  dedth  of  the  said  Alexander  Forbes;  and, 
that  the  residuary  legatees  of  Ann  Forbes,  his  sole  legatee,  are  enti- 
tled to  a  proportionable  share  of  such  estate  and  effects  only  as  had 
arisen  at  the  time  of  the  decease  of  Alexander  Forbes ;  that  the  re- 
siduary legatees  of  Strettell  are  entitled  to  25Z.  per  cent,  upon  the 
legacies  given  to  them,  to  be  discharged  by  way  of  dividjend.  An 
account  was  directed  of  the  personal  estate  of  the  testator  Strettell, 
come  to  the  hands  of  his  four  executors :  what  upon  the  account 
should  appear  to  have  come  to  their  hands  respectively  to  be  an- 
swered by  them  or  their  representatives  respectively. 

The  Master  was  directed  to  state,  what  sums  of  money  were  in 

(1)  Reported  anUf  vol.  vi.  159.    See  the  note,  poMtj  502. 
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the  hands  of  Strettell's  executors  at  the  death  of  Forbes.  An  ac- 
count was  directed  of  the  debts,  &c. ;  and  an  inquiry,  which  of  the 
residuary  legatees  of  Strettell  are  dead ;  and  when  they  died  res- 
pectively. 

From  this  Decree  the  Pkiintiff  appealed  to  the  Lord  Chancellor. 

Mr.  Lloyd,  Mr.  RomiUyy  and  Mr.  Ainge,  for  the  Plaintiff;  Mr. 
Alexander,  Mr.  Stanley,  and  Mr.  Toiler,  for  the  Defendants,  in  the 
same  interest ;  in  support  of  the  Appeal. — This  Decree,  adopting 
the  very  words  of  the  Will,  leaves  the  question  as  doubtful,  as  it 
was  upon  the  Will ;  declaring,  that  Forbes  was  not  entitled  to  a 
fifth  part  of  the  residue,  unless  such  fifth  part  had  been  ascertained 
before  his  death :  and  that  his  residuary  legatees  are  entitled  to  a 
proportionable  share  of  such  estate  and  effects  only  as  had  arisen  at 
the  time  of  his  decease.  Th^  ground  of  the  judgment 
]*491]  appears  to  be,  that  the  property  *was  not  to  vest,  except 
as  it  was  received.  Consider  the  consequences  of  such  a 
decision :  the  fraud  to  which  it  leads :  the  temptation  held  out  to 
executors  to  favor  one  legatee  at  the  expense  of  the  others.  The 
Master  of  the  Rolls  supposed,  that  Lord  Thurlow  in  Huicheon  v. 
Mannington  (1)  determined  upon  the  expression  "might  have  re- 
ceived :  "  but  the  words  of  the  Will  are  in  the  present,  not  the 
past,  tense :  "  may  have  received :  "  that  is,  "  before  he  shall 
have  received : "  yet  that  was  considered  as  leaving  it  so  open  to 
favor  one  party,  that  it  could  not  be  supported  ;  that  the  Court  would 
not  leave  it  in  the  power  of  the  trustee  to  vary  the  trust.  That  case 
was  much  considered,  and  the  authority  of  it  acknowledged  by  your 
Lordship  in  Sitwell  v.  Bernard  (2).  The  difficulty,  there  stated  by 
your  Lordship,  occurs  in  this  instance.  The  principle  laid  down  in 
Huicheon  v.  Mannington  is  very  wise ;  and  was  adopted  for  the  sake 
of  convenience,  and  to  prevent  the  great  expense  of  taking  the  ac- 
count in  this  way  ;  unless  such  a  purpose  is  expressly  declared. 

But  it  is  not  the  true  construction  of  this  Will  to  say,  that  the 
residue  is  to  vest  only,  as  it  is  received  ;  a  construction  so  inconven- 
ient, from  the  consequences  of  taking  an  account,  when  each  and 
every  part  was  received,  that  the  Court  must  be  compelled  by  ex- 
press words  to  adopt  it.  It  is  certainly  very  difficult  to  attribute  a 
meaning  to  the  words  "  or  such  of  them  as  shall  be  then  living." 
But,  if  they  are  incapable  of  any  sense,  they  must  be  rejected  en* 
tirely  ;  and  the  property  must  be  considered  as  vested  at  the  death. 
The  words  of  the  Will,  "  shall  be  made  or  arise,"  are  strictly  ap- 
plicable, not  to  the  receipt  of  the  capital,  but  only  to  interest  and 
produce  of  personal  estate  ;  which  has  no  existence,  until 
it  accrues  ;  *.and  that  application  of  those  words  is  con-  [*  492] 
firmed  by  the  reason  assigned  ;  which  is,  not  the  state  of 
his  property,  but  the  minority  of  his  son,  affording  a  prospect  of  ac- 
cumulation. Upon  the  whole  clause  the  testator  must  have  had 
some  vague  notion  of  property  to  be  made  from  dividends  and  inter-. 

(1)  .Me,  vol.  i.  366. 
(3)  JhOe,  vol.  vL  590. 
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,  est.  But,  applying  these  words  to  the  capital,  property  may  be  said 
to  be  made,  if  securities  are  put  into  the  hands  of  a  third  person. 
If  the  word  <'  ascertained,"  used  in  this  decree,  means  more  than 
that,  which  is  capable  of  being  ascertained  by  an  inventory,  it  goes 
farther  than  the  words  of  the  Will.  Property  may  be  very  well  as- 
certained, though  not  actually  divided  even  by  an  account.  The 
judgment  proceeds  upon  the  ground  of  an  intention,  that  the  prop- 
erty should  not  be  divided,  but  as  it  actually  got  into  the  hands  of 
the  executors ;  as  every  shilling  should  be  received  :  an  extraordi- 
nary construction.  It  is  not  contended,  that  it  admits  of  immediate 
distribution  :  but  that  would  not  prevent  the  vesting.  An  intention 
to  make  five  residuary  legatees,  giving  the  youngest  a  temptation  to 
delay  the  vesting,  is  not  to  be  supposed.  It  is  clear  from  the  con- 
clusion of  this  Will,  that  Brickwood  was  not  to  receive  his  propor- 
tion of  the  residuary  estate  at  the  same  time  as  the  other  residuary 
legatees.  The  argument  upon  the  case,  that  all  these  residuary  leg- 
atees might  have  been  dead  a  month  after  the  testator,  and  before 
any  thin^  viras  received,  has  not  been  answered.  The  constant 
course  of  the  Court  is  to  give  a  vested  interest  in  a  residue,  if  it  can 
possibly  be  done  ;  and  Booth  v.  Booth  (1)  is  a  strong  case  for  that. 
The  last  residuary  clause  in  this  Will  is  a  clear  bequest  to  them  as 
tenants  in  common  ;  and  must  be  considered  as  an  explanation  of 
the  preceding  part. 

*  Another  great  inconvenience  from  the  construction,  [*493] 
adopted  by  this  decree,  is,  that  it  raises  an  interest  in  the  - 
executors  to  ascertain  the  property  by  bringing  it  to  sale  immediately ; 
though  part  of  it  might  consist  of  debts ;  part,  of  money,  subject  to 
accounts,  the  resblt  of  which  was  not  known.  Can  it  be  represent- 
ed, that,  because  property  in  the  funds  was  not  sold,  or  transferred 
into  the  names  of  the  executors,  it  was  property,  that  had  not  arisen, 
or,  was  not  made,  according  to  the  words  of  this  Will  ?  Suppose, 
mortgages,  or  bonds,  the  executors  actually  receiving  the  interest ; 
could  they  be  said  not  to  be  a  part  of  his  property  made  or  arisen  ; 
as  they  were  not  called  in  ?  Executors  are  not  to  call  in  money  out 
upon  security,  and  place  it  in  the  hands  of  their  bankers,  merely  for 
the  purpose  of  ascertaining  the  amount  of  the  fund.  Part  of  his 
property  consisted  of  canal  shares,  at  that  time  worth  nothing,  but 
which  have  since  risen  in  value  considerably :  can  that  accidental 
akeration  in  value  make  this  difference  ?  A  considerable  part  of  his 
property  consisted  of  outstanding  debts  in  America.  No  event 
could  be  more  vague  and  indefinite  than  the  transmission  of  those 
debts.  Tiie  intention  to  give  so  precarious  a  bounty  is  perfectly  in- 
consistent with  the  expressions  of  kindness,  used  with  reference  to 
these  persons. 

Mr.  Manifield,  Mr.  Piggoit,  Mr.  Richard$y  and  Mr.  Winthop,  in 
support  of  the  decree. — Upon  the  whole  of  this  decree  it  must  be 
understood,  though  not  so  expressed,  as  declaring,  that  the  subject 

(1)  ArU€f  vol.  iv.  399. 
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of  this  bequest  was  money  at  the  death  of  each  of  these  legatees  in 
the  hands  of  the  executor.  The  expression  in  the  decree,  <'  sums 
of  money/'  is  not  confined  to  actual  money  in  their  hands,  but  ex- 
tends to  money  in  the  funds,  &c.,  as  opposed  to  mortgages 
[*  494]  or  bonds.  Upon  *  any  other  construction  no  sense  can  be 
given  to  the  words  "  made  "  and  *'  arisen."  There  is  do 
su^estion  in  the  Will,  that  these  words  apply  only  to  interest  and 
dividends.  They  refer  to  some  conversion  of  property,  then  exist- 
ing ;  which  is  clear  from  the  preceding  words,  <'  shall  be  received 
and  accumulated."  The  two  expressions,  taken  together,  can  apply 
to  nothing  but  money  to  be  received  by  the  executors.  So  the 
word  <<  surplus  "  means  surplus  of  money  before  mentioned.  The 
distinction  of  Huicheon  v.  Mannington  (1),  and  Siiwell  v.  JBer- 
nard  (2),  from  this  case  is,  that  this  is,  not  a  bequest  to  trustees 
for  the  benefit  of  third  persons,  the  payment  to  depend  upon  the 
activity  of  the  executors,  but  a  bequest  to  these  persons,  four  of 
whom  are  the  executors,  to  get  in  the  property  ;  and  it  is  obviously 
their  interest  to  get  it  in  as  &8t  as  they  could.  But,  if  one  had  a 
disposition  to  delay,  he  could  not ;  for  the  other  executors  could  get 
in  the  debts.  What  is  there  absurd  in  the  purpose,  that  if  the  1^- 
atee  shall  live  to  receive  money  in  India,  he  shall  have  it ;  but,  if  he 
shall  die  without  having  actually  received  it,  another  person  shall 
take  it  ?  How  can  that  express  condition  be  controlled  ?  The  last 
>  residuary  clause  is.  not  nugatory.  It  prevents  an  intestacy  in  any 
event ;  and  the  construction  must  be,  that,  if  all  had  died,  before 
they  would  have  been  entitled  under  the  former  parts  of  the  Will, 
they  would  all  have  taken  equally.  The  bounty  of  this  testator  is 
in  a  great  measure  personal ;  not  looking  to  representatives.  His 
Will  is  very  remarkable  ;  providing  a  fund,  to  have  effect  at  a  very 
remote  period,  in  favor  of  such  of  the  legatees  as  should  be  then 
living :  this  is,  when  the  fund  shall  fall  into  possession.  Can  such  a 
loose  residuary  clause  i^s  this  defeat  that  object,  expressed  with  so 
much  anxiety  ? 

In  roost  cases,  except  doubtful  debts,  the  whole  per- 
[*495]  sonal  estate  may  be  ascertained  *  immediately  after  the 
death  of  the  party :  property  in  the  funds,  for  instance ; 
or  upon  mortgage,  or  other  good  security.  The  testator  considered 
nothing  as  surplus,  but  what  should  be  received  beyond  the  sum  of 
45,000/. ;  supposing  all  that  secured.  Whatever  difficulty  there 
may  be  in  the  purpose  of  this  testator,  it  is  not  impracticable.  In 
Innes  v.  AEtchell  (3)  equal  difficulty  occurred :  but  that  was  set 
right  by  the  Court.  The  intention  being  ascertained,  such  difficul- 
ties do  not  prevent  the  execution  of  it.  Lord  Thurlow  in  Huicheon 
V.  Mannington  seems  to  admit,  that,  if  he  could  clearly  collect,  what 
time  was  meant,  as,  when  enough  should  have  been  received,  not 
putting  it  simply  upon  the  receipt,  he  would  have  given  the  legacy 

(1)  ^nU,  vol.  i.  SCO. 
(3)  ^nie,  vol.  vi.  520. 
(3).^fife,vol.vi.461. 
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over ;  and  it  must  be  so :  otherwise  the  Court  says,  a  testator  shall 
not  do  this ;  making  a  Will  for  him.  But  it  was  impossible  to  say, 
when  a  legacy  might  be  received  in  England  from  India ;  which  is 
the  ground,  upon  which  that  decision  stands.  Lord  Thurlow's 
dictum  at  the  conclusion  of  that  case  applies  to  real  estate.  The 
late  case  of  Elmn  v.  Eltvin  (1)  bears  strongly  upon  this. 

Mr.  Lhydi  in  reply. — ^There  is  no  instance  of  a  decision,  that 
property  shall  vest,  as  every  part  is  received.  In  Dawson  v.  Kil- 
let  (2),  and  that  class  of  cases,  the  Court  always  says,  the  legacy 
vests  at  the  same  time  as  the  estate  for  life ;  but,  as  it  is  not  convenient 
to  pay  it,  it  shall  not  be  paid  until  the  more  distant  period.  So,  in 
this  case,  the  share  of  the  residue  must  be  considered  to  have  vest- 
ed at  the  same  time  as  the  sum  of  500/. :  unless  it  can  be  plainly 
shown,  that  some  other  period  was  intended.  Suppose, 
part  of  *the  property  consisted  of  valuable  securities,  such  [*  496] 
as  this  Court  would  have  continued,  and  part,  of  cash  : 
could  the  intention,  if  not  expressed,  be  supposed,  that  the  cash 
was  to  be  vested,  and  not  the  securities  ?  Could  that  circumstance 
vary  the  rights  of  the  parties  ?  Part  of  the  testator's  property  con- 
sisted of  shares  of  mines,  and  of  the  River  Lea  Company.  Can 
those  interests  be  considered  as  property,  "  not  made  and  arisen  " 
within  the  sense  of  this  Will?  No  suqh  intention  as  is  contended 
for  is  expressed  in  this  Will :  why  then  should  not  the  ordinary 
rule  prevail  ? 

The  Lord  Chancellor  [Eldon].— The  decree  leaves  the  Will 
just  as  it  was.  The  Court  ought  to  have  given  some  construction  in 
the  first  instance  to  the  word  "  ascertained."  In  that  respect  there- 
fore the  decree* must  be  altered. 

Upon  the  construction  of  this  Will  I  am  far  from  saying,  the  ad- 
ditional residuary  clause  creates  any  doubt ;  for,  if  the  Will  had  di- 
rected, that  provision  should  be  actually  made  by  the  receipt  of  hard 
cash  for  the  payment  of  these  annuities  aqd  legacies,  to  be  ascer- 
tained in  this  sense,  that  500Z.  should  be  given  to  each  of  the  resid- 
uary legatees,  and  also  giving  the  surplus  to  the  residuary  legatees 
then  living,  whenever  ascertained  ;  however  absurd,  if  the  intention 
was  clear,  it  would  be  the  duty  of  the  executors  to  execute  it ;  and 
the  legal  effect  of  the  last  clause  would  be  to  give  whatever  residue 
there  might  be  to  all  the  residuary  legatees :  that  is,  to  the  represen- 
tatives of  all.  if  none  of  the  residuary  legatees  were  alive,  when  the 
residue,  so  constituted,  was  ascertained.  Another  mode  of  explain- 
ing it  is,  that  he  might  have  conceived,  that,  if  the  whole  surplus 
should  amount  to  but  300/.  to  each,  that  would  not  pass 
*  under  a  clause,  giving  the  surplus,  if  it  should  amount  [*  497] 
to  500/. :  and  therefore  must  pass  by  the  residuary  clause  ; 
and  if  such  a  clause  can  have  effect,  the  legal  effect  must  be  given 
to  it. 

(1)  JifUe,  vol.  viii.  547. 
(3)  I  Bro.  C.  C.  119. 
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I  admit  the  soundness  of  the  proposition,  appearing  by  the  Re- 
port to  have  been  stated  by  the  Master  of  the  Rolls ;  that,  if  a 
testator  thinks  proper,  whether  prudently  or  not,  to  say  distinctly, 
showing  a  manifest  intention,  that  his  l^atees,  pecuniary  or  residu- 
ary, shall  not  have  the  legacies,  or  the  residue,  unless  they  live  to 
receive  them  in  hard  money,  there  is  no  rule  against  such  intention, 
if  clearly  expressed.  But  that  would  open  to  so  much  inconvenience 
and  fraud,  that  the  Court  is  not  in  the  habit  of  making  conjectures 
in  favor  of  such  an  intention.  In  the  case  of  Hutcheon  v.  mannings 
ion  (1)1  admit,  I  thought  the  meaning  of  those  words  was,  what 
they  shall  have  received  ;  and  I  thought  so  even  after  the  decision. 
The  use  I  have  since  made  of  that  case,  is  as  an  authority,  that,  if 
the  words  will  admit  of  not  imputing  to  the  testator  such  an  inten- 
tion, it  shall  not  be  imputed  to  him.  If  that  intention  can  be  sup- 
posed, it  was  natural  in  that  case.  The  natural  construction  of  that 
Will  was,  if  the  legatee  should  die,  before  the  property  should  be 
actually  remitted  to  him.  But  lord  Thurlow,  looking  to  those  con- 
siderations, which  he  expressed  with  considerable  anxiety,  the  more 
perhaps,  as  he  perceived,  that  maby  of  the  Bar  did  not  go  along  with 
him,  thought  himself  at  liberty  to  put  a  construction  upon  the  Will, 
that  by  possibility  might  be  put  upon  it;  supposing  an  intention,  that 
there  should  be  an  inquiry  as  to  each  and  every  part,  when  it  might 

be  said  that  it  could  have  been  received. 
[*  498]  *  In  the  other  cases  the  same  principle  has  been  acknowl- 
edged :  not  merely  upon  the  inconvenience ;  but,  as  fre- 
quently the  consequences  would  be  very  destructive :  for,  if  you  are 
to  endeavor  to  find  out  words,  giving  the  property  over,  when  not 
actually  received,  in  hard  money,  you  must  remember,  that  it  is  the 
duty  of  the  executors  in  respect  of  that  to  call  in  the  money:  no 
discretion  being  left  in  them :  such  as  the  Court  exercises,  to  judge 
what  are  the  proper  securities  to  be  continued  :  the  executors  being 
under  the  necessity  of  getting  in  the  property  by  all  remedies ;  which 
might  endanger  the  loss  of  the  principal  for  the  benefit  of  those  who 
were  entitled  to  the  immediate  fruit.  Considering  also  the  variety  of 
personal  estate,  the  inquiry  would  be  endless,  as  to  each  and  every 
part,  when  by  proper  diligence  it  could  be  got  in.  The  Court 
therefore  has  said,  the  best  construction  is  generally  to  consider 
the  interest  vested,  and  in  hand,  though,  strictly,  not  collected  for 
the  purpose  of  enjoyment,  as  between  the  particular  interests  and  the 
capital, :  and  if  that  is  wise,  the  Court  will  not  conjecture  in  favor 
of  an  intention  against  the  general  rule.  It  must  however  be  dis- 
tinctly understood,  that,  if  the  intention,  contended  for  in  this  case, 
is  clearly  expressed,  it  must  be  carried  into  execution. 

That  intention  cannot  be  clearly  collected  from  this  Will.  The 
general  idea  of  the  testator  was  a  conviction,  that  he  was  worth 
45,0007. :  and,  to  secure  that  to  his  family,  he  held  out  this  tempta- 
tion to  his  executors  and  residuary  legatees.     His  property  was  so 

(1)  .^fnfe,  vol.  i.  366.' 
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dispersed,  and  therefore  necessarily  in  some  sense  to  be  collected, 
that  he  could  not  find  in  it  a  security  even  for  the  30,000/.  for  his 
son.  He  makes  a  provision  as  to  the  legacies  and  annui- 
ties out  of  the  payments  to  be  ''''  made  on  account  of  his  [*499] 
personal  estate ;  but  he  also  makes  a  farther  provision  for 
them  by  mortgage  or  sale  of  real  estate,  and  by  directing  timber  to 
be  cut  on  the  estate,  devised  to  his  son.  This  Court  would  have 
directed  that  sale  and  that  fall  of  timber  forthwith. 

Either  a  fund  must  have  been  provided  for  the  satisfaction  of  all 
the  legacies  and  annuities,  or  a  proportionate  fund  for  each  of  them : 
but  then  as  the  annuitants  and  legatees,  except  such  legacies  as  were 
vested,  died,  the  capital,  set  apart  for  them  would  accrue  to  the  cap- 
ital deficient  for  the  other  legacies  and  annuities,  before  it  would 
have  fallen  into  residue  of  any  species :  so  that  in  time  there  must 
have  been  a  sufficient  provision  made  for  all  the  legacies  and  annu- 
ities. After  he  had  in  this  manner  realized  his  conviction  as  to  the 
sum  of  45,000/.,  and  provided  for  his  wife  and  son^  he  makes  this 
particular,  ^himsical,  disposition  as  to  the  surplus ;  and  the  ques- 
tion is,  what  is  the  meaning  of  that  clause,  by  which  he  declares 
his  intention,  that  each  of  his  residuary  legatees  shall  have  500/., 
when  it  can  be  ascertwned  that  there  is  that  sum  for  each  of  them  ? 
The  construction,  that  it  depends  upon  actual  receipt,  is  not  the 
necessary  construction.  If  he  had  property,  capable  of  sale,  to  the 
amount  of  50,000/.,  the  construction  contended  for  is,  that  all  that 
property  must  be  actually  converted  into  money,  to  answer  the  sub- 
sequent purposes  of  the  Will.  Suppose,  there  were  five  good 
bonds,  part  of  the  property,  and  the  obligor  was  gone  to  the  coun- 
try for  the  summer :  are  these  residuary  legatees  to  say,  they  will 
not  each  take  one  ;  but  will  take  the  chance  of  surviving,  until  he 
returns,  and  pays  them  all.  Such  a  construction  the  Court  will  not 
adopt,  unless  compelled  to  adopt  it. 

Aug.  21th.  *  The  Lord  Chancellor  [ELDON].--The  [*  500] 
exposition  of  the  whole  of  this  decree  is,  that  tlie  opinion 
of  the  Master  of  the  Rolls  was,  tliat  the  representatives  of  Forbes 
were  entitled  only  to  a  share  of  such  sums  of  money  as  were  in  the 
hands  of  the  executors  of  the  testator  at  the  death  of  Forbes.  I 
always  have  thought  it  very  difficult  to  put  a  satisfactory  construc- 
tion upon  this  Will.  It  is  impossible  to  deny,  that  the  fund  of 
11,000/.  3  per  cent.  Consolidated  Bank  Annuities  must  be  con- 
sidered ascertained,  having  arisen,  being  collected,  and  within  the 
meaning  of  every  general  word,  by  which  the  testator  has  described 
that  fund,  which  is  to  be  applicable  to  the  general  purposes  of  his 
Will.  He  thought,  he  had  securities,  of  which  he  should  die  pos- 
sessed :  and  which  were  to  remain  in  specie ;  for  they  were  to  be  a 
fund  for  the  annuities.  These  securities  therefore  are  in  a  sense 
property,  collected,  made,  and  arisen,  immediately  upon  his  death. 
By  the  term  "  securities  "  he  meant  even  his  real  estate  ;  though 
that  is  very  inaccurate.     This  appears  from  the  exception  of  his 
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estate  at  Gotwick ;  which  he  must  haire  looked  at  as  a  security.  In 
the  directidn  as  to  the  sum  of  30,0002.  for  his  son  he  considers  that 
part  of  his  property,  whether  3  per  cents.,  or  securities  properly,  or 
even  land  under  that  description,  which  is  made  applicable  to  the 
annuity  for  his  wife,  as  part  of  his  fortune,  collected,  made,  and  set 
apart ;  and  which  was  to  be  estimated  at  16,000/.  He  then  pro- 
ceeds to  provide  the  means  of  raising  the  additional  sum  of  14,OOOL 
It  cannot  be  denied,  that  what  is  got  in  or  set  apart  for  the  payment 
of  that  sum  of  30,0002.,  if  it  became  payable,  though  not  converted 
into,  and  received  as,  money,  is  raised  and  got  in  within  the  mean- 
ing of  this  Will.  In  case  of  the  death  of  his  wife  the  income  of 
his  son's  fortune  was  to  be  an  accumulating  fund  during 
[*  501]  his  minority  for  the  *  annuities  and  other  purposes  of  his 
Will.  He  had  given  some  legacies,  which  he  recommends 
to.  be  discharged  at  one  payment,  without  waiting  for  the  general 
distribution  ;  clearly  contemplating  as  to  those,  that  the  state  of  his 
fortune  might  be  such  as  to  make  it  questionable,  whether  with  con- 
venience they  could  be  paid  without  waiting  for  that  singular  distri- 
bution, afterwards  made  for  the  general  payment  of  his  legacies  and 
annuities.  So,  he  directs  some  subsequent  legacies  not  to  be  paid 
in  preference  to  other  legacies  before  given  ;  again  contemplating 
the  difficulty  of  payment  before  the  general  distribution. 

In  providing  a  fund  for  securing  the  payment  of  his  annuities  he 
uses  the  different  words  << invest,  set  apart,  and  apply"  a  sufficient 
part  of  his  personal  estate  in  the  public  funds  or  mortgages.  It  would 
be  difficult  to  maintain  according  to  the  ordinary  doctrine,  that,  if 
he  had  property  on  mortgage,  or  in  the  funds,  the  Will  according  to 
the  true  construction  would  not' have  been  answered  by  setting  apart 
that  property ;  not  requiring,  that  there  should  be  an  actual  conver- 
sion into  money  of  all  the  property,  in  order  to  reconvert  it  into  the 
shape  it  had  at  the  time  of  his  death,  and  which  it  was  finally  to 
have  for  the  purpose  of  serving  the  trusts  of  the  Will.  It  would  be 
singular  to  say,  the  executors  should  not  be  considered  as  having 
actually  collected  and  got  in  the  11,0002.  3  per  cent.  Consolidated 
Bank  Annuities ;  which  in  those  events  would  have  devolved  upon 
them  for  the  general  purposes  of  the  Will ;  but,  that  they  were  by 
calling  in  mortgages  and  selling  to  provide  the  first  fund  for  the  an- 
nuities. 

These  observations  seem  small :  but  they  lead  to  the  considera- 
tion, what  upon  the  whole  the  testator  intended;  attending  to  the 
convenience  of 'the  construction  upon  the  Will;  as  hold- 
[*  502]  ing  that  property  in  a  state,  *  in  which  it  may  be  subservi- 
ent to  the  trusts  ;  as  property,  collected  and  got  in  ;  or, 
that  nothing  was  to  be  so  considered,  but  what  was  in  the  language 
of  the  decree  actually  sums  of  money,  brought  into  the  hands  of  the 
executors.  From  other  parts  of  the  Will  it  is  clear,  the  testator  was 
looking  to  the  obligation  tp  make  payments,  and  probably  at  stated 
times,  and  by  instalments  ;    and  he  thought,  the  state  of  his  funds 
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was  sach,  that  the  legatees  and  annuitants  could  only  have  payment, 
as  those  instalments  could  be  paid. 

It  is  the  arduous  duty  of  the  Court  to  declare  the  construction  of 
that  clause,  in  which,  adverting  to  the  probably  long  minority  of  his 
son,  he  expresses  his  intention,  that  his  residuary  legatees  shall  each 
of  them  receive  5002.  at  the  least  over  and  above  their  legacies  ;  and 
therefore  directing  the  disposition,  that  follows,  <'  when  that  sum  can 
clearly  be  ascertained  to  them ;"  forit  is  impossible  to  send  a  reference 
to  the  Master  without  declaring  the  meaning  of  those  words.  Upon 
the  words  that  follow,  <<  if  any  farther  surplus  shall  be  made  or  arise, 
be  it  more  or  less,  the  same  to  go  and  be  equally  divided  among  my 
residuary  legatees,  or  such  of  them  as  shall  be  then  living ;"  and, 
more  particularly,  attending  to  the  construction,  that  must  be  given 
to  them  by  the  construction  that  must*  be  given  to  other  words  in 
this  Will  of  the  same  import,  it  is  perfectly  clear,  the  testator  meant, 
that,  if  all  his  residuary  legatees  should  not  be  living  at  some  period, 
to  be  ascertained  in  some  way,  future,  and  subsequent  to  his  death, 
all  of  them  should  not  take  what  he  here  calls  the  surplus  ;  for,  how- 
ever inconvenient  the  construction,  that  the  residue  was  not  vested 
at  the  death  of  the  testator,  and  would  not  vest,  until  actually  col- 
lected by  conversion  into,  and  receipt  of,  money,  considering  the 
duties  and  powers  of  executors,  yet  I  agree  with  the 
*  Master  of  the  Rolls,  that,  if  the  testator  has  clearly  ex-  [*503] 
{tressed  that  purpose,  the  Court  roust  find  the  means  of 
executing  it.  The  question  therefore  is,  whether  under  those  words 
in  this  passage,  though  upon  a  view  of  the  state  of  his  affairs,  sup- 
posing it  not  complex,  but  the  most  simple,  it  should  appear,  that  in 
a  rational  sense  there  would  be  5002.  to  each  of  the  residuary  lega- 
tees, and  a  surplus  beyond  that,  notwithstanding  the  inconvenience 
attaching  to  that  doctrine,  the  Court  would  say,  there  should  be  no 
vested  interest  in  the  surplus,  even  in  that  simple  state  of  circum- 
stances, until  all  was  converted  into,  and  received  as,  money  ;  or, 
that  when  the  property  was  in  such  circumstances,  that  it  might  be 
represented  to  be  at  home  for  all  useful  purposes,  it  should  be  con- 
sidered ascertained  within  the  meaning  of  the  Will. 

Suppose,  for  instance,  the  son's  30,0002.  was  secured  ;  and  also  a 
fund  for  these  annuities  and  legacies ;  and,  beyond  that,  one  mort- 
gage, undeniably  good,  for  10,0002. ;  and  considered  by  the  execu- 
tors so  dearly  good,  that  though  they  had  not  set  it  apart  for  those 
charges,  they  all  concurred  in  opinion,  that  it  would  not  be  for  the 
benefit  of  the  persons  interested  in  the  estate  to  change  it.  Or,  put 
a  still  stronger  case  ;  that  under  the  administration  of  this  Court  the 
Master  had  reported,  that  the  security  was  good.  Would  it  be  said, 
that  sum  of  10,0002.  was  not  ascertained,  collected,  made,  and  had 
not  arisen,  according  to  the  expressions. in  this  Will ;  but  the  opera- 
tion was  to  be  gone  through  of  calling  it  in ;  and  those  only  were  to 
take  it,  who  should  sustain  the  character  of  residuary  legatees  living 
at  the  moment  it  was  paid  to  the  executors  ?    My  judgment  is,  that 
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nothing  but  the  strongest  words  should  compel  the  Court  to  make 

such  a  construction. 
[*504]  *The  testator  then  takes  up  the  case  of  the  death  of  his 
son  under  the  age  of  twenty-one ;  which  leads  to  the  in- 
troduction of  two  bequests,  of  the  residue :  one  special,  the  other 
general.  It  might  hav^  happened,  which  would  have  produced 
a  singular  arrangement,  that  the  property  of  the  son  might  have 
been  set  apart;  that  during  his  minority  a  fund  might  have 
been  collected  for  the  annuities  and  legacies ;  and  this  fact  might 
have  been  ascertained,  that  the  residue  beyond  what  was  so 
collected  would  pay  50Z.  to  each  of  the  executors,  and  25,00Z. 
more  to  the  son,  and  leave  a  surplus :  some  of  the  residuary  leg- 
atees might  have  died  during  the  infancy  of  the  son ;  and  that 
sum  of  money,  given  to  him,  if  he  should  attain  the  age  of  twenty- 
one,  would  have  gone  to  differeYit  persons  from  those,  who  were  to 
take  the  general  surplus,  if  it  was  to  be  distributed  before  his  age  of 
twenty-one ;  for  that  is  expressly  confined  to  such  of  his  residuary 
legatees  as  should  be  then  living.  In  the  subsequent  disposition,  di- 
viding the  property  into  nine  parts,  the  word  "  money"  must  mean, 
not  only  "  money,"  but  also  securities  for  money,  and  even  real  es- 
tate ;  for  in  the  former  part  of  the  Will  the  testator  has  considered 
real  estate  as  securities,  and  as  money  for  this  purpose  ;  which  also 
makes  it  very  questionable,  whether  he  could  mean,  that  nothing  was 
to  be  considered  as  got  in,  except  what  was  converted*  ilito  hard  cash, 
and  laid  out  again.  It  is  clear  il{)on  the  disposition  of  .the  remaining 
ninth  part  to  such  of  his  residuary  legatees  as  shall  be  then  living, 
whatever  was  the  subject  of  the  property  disposed  of  to  the  son,  and 
in  the  event  of  his  death  to  be  divided  in  this  manner,  whether 
money,  or  money's  worth,  the  testator  meant,  that  in  so  much  as 
would  in  that  event  be  undisposed  of  his  residuary  legatees  should 
not  take  interests,  as  there  named,  as  they  would  in  the  general  res- 
idue. They  might,  as  general  residuary  legatees,  have 
[*  505]»  *  taken  this  ninth  part ;  for,  if  they  had  all  died  in  the  life 
of  the  son,  and  he  had  died  in  his  infancy,  that  ninth  part 
could  not  have  gone  to  any  of  the  residuary  legatees,  or  to  the  sur- 
vivor of  them,  by  that  clause ;  but  it  would  be  a  ninth  part  of  that 
fund,  undisposed  of;  and  would  fall  into  the  general  residue,  and 
then  all  five,  as  claiming  the  general  residue,  undisposed  of,  would 
have  taken  by  their  representatives ;  for  that  is  given  to  them  gen- 
erally ;  embracing  all,  that  fell  in,  and  was  not  wanted  for  the  gen- 
eral fund,  and  all,  that  should  be  undisposed  of  by  the  death  of  the 
son.  Upon  the  remaining  part  of  this  clause  it  is  also  clear,  that  as 
to  the  property,  in  such  a  state,  that  it  was,  or  ought  to  be  set  apart 
for  the  legacies  and  annuities,  the  residuary  legatees,  whatever  they 
were  to  take,  were  not  to  take  eodem  modo,  but  upon  the  death  of 
the  annuitant  those  living  at  the  time  of  the  death  were  to  take  the 
fund; 

Then  comes  the  general  residuary  clause.     If  I  was  called  upon 
to  construe  that  without  knowing,  what  was  the  state  of  the  property, 
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it  would  be  very  difficult  to  say,  what  would  be  taken  under  this 
clause,  constituting  the  bequest  of  the  residue  ;  for,  if  k  was  such, 
contrary  to  the  expectation  of  the  testator,  as  it  might  be,  that  a  fund 
might  have  been  set  apart  for  the  30,000/.,  the  legacies  and  annui- 
ties, as,  if  his  wife  had  died  in  his  life,  and  there  was  a  great  clear 
fund,  of  bonds,  notes,  and  securities,  sperate  and  desperate,  the  re-' 
siduary  legatees  must  have  taken  all,  that  was  given  before,  as  it  was 
given  :  but  as  to  the  bulk  of  the  property,  which  it  was  not  necessa- 
ry to  set  apart,  under  the  residuary  clause  the  interest  would  have 
vested  immediately ;  though  not  in  so  much  of  the  fund  as  must  have 
been  set  apart  to  pay  the  annuities  and  the  30,000/. ;  as  it  would 
depend  upon  each  surviving  the  son  and  the  annuitants : 
but  all  beyond  what  was  necessary  *  for  those  particular  [*  506] 
purposes  and  trusts  is  well  given  by  the  residuary  clause. 

The  question  therefore  is  only  upon  the  actual  state  of  the  prop- 
erty at  the  death,  and  the  dealing  with  it  afterwards.  If  the  true 
meaning  is,  that  nothing  is  to  be  considered  as  the  testator's  fortune, 
collected,  ascertained,  made,  and  got  in,  within  those  general  expres- 
sions in  the  Will,  except  sums  of  money  actually  received,  and  I  am 
to  construe  the  first  declaration  of  the  decree  by  the  subsequent  in- 
quiry, what  sums  of  money  were  received,  it  foUows,  that,  if  the  ex- 
ecutors had  set  apart  the  11,000/.  3  per  cent.  Consolidated  Bank 
Annuities,  and  mortgages,  under  the  term  securities,  (real  estate 
even  being  considered  as  a  security  by  this  testator  in  the  exception 
of  his  estate  at  Gotwick)  as  not  to  be  converted,  but  to  be  kept  in 
specie  for  the  purposes  of  the  Will,  that  would  not  do.  But  it  is  very 
difficult  upon  the  whole  Will  to  say,  that  property,  preserved  at  the 
death  of  the  testator  for  the  purposes  of  the  Will,  was  not  within  the 
meaning  collected  and  ascertained,  made  and  got  in  ;  and  the  ques- 
tion as  to  the  vesting  is  to  be  decided  differently  according  to  the 
actual  state  of  the  property ;  as  to  those  particular  parts  of  the  proper- 
ty, which  are  to  b^  set  apart  for  particular  uses,  and  what  may  or 
may  not  be  eventually  residue. 

I  desire  not  to  be  understood  as  determining  thi^s  case  upon  am- 
biguous expressions.  I  agree  with  the  Master  of  the  Rolls,  and  I 
mean  to  put  it  all  upon  what  I  see  he  stated  in  Innes  v.  Mitchell  (1), 
and  in  this  case ;  that  it  is  in  the  power  of  a  testator  not  to  give  any 
thing,  until  it  is  converted  into  money,  and  put  into  a  shape,  to  be 
divided  as  such.  A  disposition  of  that  sort  is  not  to  be 
wished.  Whatever  may  be  the  difficulty  *of  construing  [*507] 
the  expressions  in  HtUcheon  v.  Manningion  (2),  whenever 
a  testator  directs  his  executors  to  mortgage,  sell,  or  convert  his  es- 
tate into  money,  and  divide  it  among  other  persons,  this  principle  is 
clear ;  that  no  fraudulent  or  unnecessary  dilatory  dealing  by  trustees 
shall  affect  third  persons.  The  duty  of  the  Court  would  require 
them  to  discuss  as  a  fact  that  loose  expression  '^  what  they  might  have 

(1)  Anie,  vol.  vL  461. 

(2)  wiiOe,  vol.  L  36a 
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received  ;"  for  they  cannot  say,  they  have  not  acted  with  all  diligence ; 
or  permit  a  race  between  the  lives  of  the  different  legatees  ;  some  of 
whom  they  might  favor  more  than  others :  their  wishes  directing 
their  conduct.  The  Court  must  hold  a  very  strong  hand  upon  such 
a  case ;  which  makes  it  wise  to  hold,  that,  unless  driven  to  it  by  the 
state  of  the  property  and  the  expressions  of  the  Will,  the  Court 
would  not  willingly  collect  that  meaning. 

To  have  this  decree  perfect,  it  seems  impossible  that  it  can  stand 
exactly  as  it  is.  If  the  judgment  of  the  Court  was,  that  Forbes  was 
entitled  to  nothing  except  sums  of  money  actually  received  at  the 
time  of  his  death  (1),  the  decree  ought  to  declare,  that  by  particular 
expressions  the  testator  meant  so ;  and  ought  to  direct  the  account 
according  to  that  declaration.  But  it  is  premature  to  make  any 
declaration ;  and,  if  any  should  be  made,  it  must  apply,  not  merely 
to  the  present  state  of  the  property  *and  events,  but  also  to  what 
may  be  the  effect  of  future  events  even  upon  the  present  state  of  the 
property  ;  for  suppose,  a  collection  of  the  property  made  for  the  son, 
not  to  the  full  extent  of  the  testator's  intention  in  his  favor :  if  the 
son  died  during  his  minority,  and  none  of  these  residuary  legatees 
were  living,  as  the  ninth  part  would  not  be  taken  under 
[*  508]  the  *  [^articular  bequest  of  it,  it  must  be  taken  under  the 
general  residuary  clause ;  and  then  Forbes's  representatives 
would  take  equally  with  the  rest.  But  farther,  it  is  very  diiRcuh  to 
make  out,  that  miany  parts  of  this  property  ought  not  to  be  consider- 
ed as  part  of  the  testator's  property  within  the  meaning  of  the  Will, 
even  as  to  the  special  residue,  collected  and  got ;  as  3  per  cents., 
mortgages,  real  estates,  for  tKe  purposes  of  this  Will  considered  se- 
curities, and  securities  of  different  sorts,  of  a  given  value.  All  these 
facts  ought  to  be  known. 

Therefore  let  so  much  of  this  decree  as  contains  these  declara- 
tions be  reversed  ;  retaining  so  much  as  directs  the  inquiry  as  to  the 
sums  of  money  ;  and  direct  an  inquiry  as  to  the  state  of  the  property 
at  the  death  of  the  testator ;  of  what  particulars  it  consisted ;  and  in 
what  manner  it  has  been  paid,  applied,  disposed  of,  and  reserved, 
and  for  what  purposes,  from  time  to  time  since  the  death  of  the  tes- 
tator ;  and  reserve,  not  only  the  consideration,  to  what  species  of 
property  this  declaration  should  be  applied,  but  all  farther  directions 
upon  the  Will. 

It  is  obvious,  that,  if  my  opinion  was,  that  nothing  could  be  con- 
sidered as  collected  and  got  in  but  money,  actually  created  by  the 
conversion  of  property,  I  ought  not  to  make  that  variation  r  but  it 
may  turn  out  upon  this  inquiry,  that  many  parts  of  the  property  were 
as  capable  of  being  considered  collected  and  got  in,  as  money ;  and 
then  it  is  premature  to  say,  how  much  is  property,  in  which  Forbes 
was  interested  at  his  death  (2). 

See,  anie,  the  notes  to&  CG  V.  159. 

(i)  See  the  note,  poH,  508. 

(2)  In  Wood  y.  Penayrty  posij  vol.  ziii.  325,  and  Benuard  v.  Moniague^  1  Mer. 
roL.  XI.  *22 
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422»  the  Master  of  the  Rolls  observes,  that  the  original  Decree  in  Gosftett  v.  Har- 
man,  as  drawn  up,  {anU^  489,  490)  implying,  that  onljr  so  much  of  the  property 
was  to  be  considered  residue  ascertained  as  had  come  into  the  hands  of  the  exec- 
utors in  the.  shape  of  money,  went  beyond  his  decision  upon  the  only  question 
raised  at  the  Rolls,  that  the  residue  vested,  not  immediately  on  the 
testator's  death,  but  only  as  it  was  got  *  in ;  and  he  had  not  expressed,  [  ^  508a  ] 
and  did  not  hold,  the  opinion  implied  in  the  terms  of  the  Decree,  and 
forming  a  principal  subject  of  discussion  on  the  Appeal. 
The  following  is  another  note  of  the  judgment  in  Bernard  v.  Montagut : 
Rolls,  1816.  June  25<A.  The  Master  or  the  Rolls  [Sir  William  Grant]. — 
The  question  in  this  Case  is,  at  what  time  the  portions,  given  to  the  testator's 
dauffhters,  are  to  be  considered  as  vested.  The  trustB  of  the  Term  are  declared 
by  £e  Will  **  in  the  first  place. by  mortgaging  the  premises  therein  comprised  or 
a  competent  part  thereof  and  by  and  out  of  the  rents  and  profits  thereof  in  tlie 
meantime  or  by  either  of  these  ways  and  means  to  pay  off,  satisfy  and  discharge 
such  of  my  debts  as  my  personal  estate  shall  fall  short  of  satisfying,  and  upon 
farther  trust  by  the  means  aforesaid  or  either  of  them  to  raise  and  levy  the  sum  of 
2,200/.  a-piece  ">  for  his  daughters  respectively :  ^  such  portions  to  become  due 
ftnd  to  be  considered  as  vested  in  my  said  daughters  respectively  at  the  expiration 
of  two  years  next  after  mj  decease  if  mv  debts  shall  then  be  paid,  but  never- 
theless so  as  that  such  portions  shall  not  bear  or  carry  any  interest"  He  then 
provides  a  special  allowance,  as  maintenance  for  his  daughters,  until  their  respec- 
tive portions  shall  become  payable,  and  shall  be  actually  levied  and  paid  to  them 
respectively  as  aforesaid.  It  seems  to  be  a  necessary  implication  that,  if  the  debts 
should  not  be  paid  at  the  end  of  two  years,  the  portions  should  not  then  vest :  in 
other  words,  that  they  should  vest  only  when  two  years  had  elapsed,  and  the  debts 
were  paid.  The  precedent  payment  of  the  debts  is  made  a  condition,  upon  which 
the  vesting,  even  after  the  expiration  of  the  two  vears,  was  to  take  place.  In 
other  parts  of  the  Will  the  testator  has  specified  the  payment  of  his  debts  as  the 
period,  at  which  certain  allowances  are  to  begin,  and  until  which  other  allowances 
are  to  continue.  He  gives  annuities  to  his  sons,  until  his  debts  should  be  paid ; 
and,  reciting  a  conveyance  by  settlement  of  certain  slaves  to  some  of 
his  ^  children,  directs,  that  they  shall  not  take  off  his  said  estate  [  *  5086  J 
without  consent  of  the  trustees  any  of  the  slaves  so  conveyed ;  but 
should  permit  the  said  slaves  to  remain  and  be  employed  on  the  said  estates,  until 
his  debts  and  the  provisions  for  his  said  daughters  should  be  raised  and  paid,  and 
the  other  trusts  satisfied  and  fulfilled ;  and  with  respect  to  the  portions  to  his 
daughters  he  provides,  that,  in  case  any  of  them  die,  before  their  portions  respec- 
tively become  due,  or  vest,  the  portions  of  those  so  dying  shall  not  be  raised, 
unless  they  shall  leave  issue ;  to  whom  such  portions  are  then  given.  There  seems 
therefore  to  be  no  reasonable  doubt  of  the  intention,  that  the  portions  of  his  daugh- 
ters should  not  vest,  until  his  debts  were  paid :  but  it  was  contended,  that  this  is 
an  intention  not  to  be  regarded ;  for  you  must  either  take  the  mere  fact  of  non- 
payment as  the  criterion,  and  then  the  vesting  of  the  portions  would  depend  upon 
the  pleasure  of  the  trustees,  or  an  inquiry  must  be  instituted,  at  what  time  the 
debts  mi^ht  have  been  satisfied  by  the  means  provided ;  which  inquiry  would  be 
difficult,  if  not  impracticable.  That  it  is  very  inconvenient  to  make  the  vesting 
depend  on  so  uncertain  a  contingency  must  be  admitted.  The  conduct  of  the 
trustees  cannot  affect  the  interest  of  the  Cettuia  que  truri ;  and  it  is  not  very  easy 
to  determine  with  certainty,  when  by  the  application  of  the  means  committed  to 
the  trustees  the  object  of  payment  of  the  debts  might  have  been  effected.  On  the 
other  hand,  it  is  a  strong  thing  to  say,  that  it  is  not  competent  to  a  testator  to 
make  such  a  provision ;  or,  what  would  be  the  same  thing,  tnat  no  regard  is  to  be 
paid  to  it,  when  made. 

In  the  case  of  Small  v.  fVing  it  was  not  suggested  in  the  appellant's  case,  that 
such  a  clause  would  be  inoperative  on  the  ground  of  uncertainty.  If  a  testator 
says,  he  will  impose  no  new  burthen  on  his  estate,  or  none  except  to  a  limited  ex- 
tent, until  the  debts,  to  which  it  is  already  subjected,  are  discharged,  is  a  Court  to 
say,  that  the  objects  of  his  bounty  are  entitled  to  defeat  that  intention,  and  in  direct 
opposition  to  it  to  claim  a  present  and  absolute,  instead  of  a  future  and 
*  contingent,  benefit  out  of  his  estate  ?  Nothing  was  decided  in  Sit-  [  *  5C8c  ] 
well  V.  Semard  (antef  vol.  vi.  520),  or  any  other  case,  that  leads  to  such 
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a  conclasion.  In  SitweU  v.  Bernard  the  Lord  Chancelloi's  opinion  was,  that  the 
intention  was  not  so  clearly  expressed  as  to  impose  upon  the  Court  the  necessity 
of  endeavoring  to  ascertain,  at  what  time  the  several  portions  of  the  personal 
estate  might  have  been  laid  out  in  land,  so  as  to  produce  an  income  to  the  tenant 
for  life. 

In  the  case  of  Gaskdl  v.  Harmany  an  appeal  from  one  of  the  earliest  of  my 
decisions,  his  Lordship  very  fully  states  the  principles,  by  which  the  Court  is  to 
be  guided  in  cases  of  this  kind.  The  question,  as  argued  before  me,  was,  whether 
the  residue  should  vest  immediately  upon  the  testator's  death,  or  only  as  it  could 
be  got  in.  I  thought,  the  testator  had  clearly  expressed  the  latter  intention.  No 
distinct  question  was  made  before  me  as  to  what  parts  of  the  property  were  or 
were  not  to  be  considered  as  collected  and  got  in,  so  as  to  be  vested  in  such  of 
the  objects  as  had  died,  before  the  whole  residue  ^a^  ascertained :  but,  the  De- 
cree, as  drawn  up,  implied^  that  only  so  much  was  to  be  so  considered  as  had 
come  into  the  hands  of  the  executors  in  the  shape  of  money.  I  never  expressed 
that  opinion;  for  other  parts  of  the  property  might  within  the  meaning  of  the  Will 
be  considered  as  got  in  for  the  purpose  of  distribution  as  much  as  money  actually 
in  hand.  Upon  that  point  a  great  deal  of  the  argument  on  the  appeal  turned. 
Upon  the  question,  that  was  argued  and  determined  here,  the  Lord  Chancellof 
certainly  entertained  great  doubt,  whether  the  Will  made  it  necessary  to  put  such 
a  construction  upon  it,  as  I  thought  it  required ;  and  pointed  out  the  inconvenience 
of  holding,  that  the  residue  should  vest,  as  it  was  got  in  from  time  to  time.  Ulti- 
mately however  his  Lordship  seems  to  have  thought  the  words  too  strong  to  be 
got  over ;  for  the  inquiries  he  directed  were  such  as  bore  upon  the  second  ques- 
tion ;  and  would  have  been  unnecessary,  if  he  had  decided,  that  the 
[  *  508rf  ]  whole  property  was  to  be  considered  *  as  got  in  at  the  testator's 
death.  In  the  course  of  the  discussion  his  Lordship  expresses  himself 
thus  :  '*  I  admit  the  soundness  of  the  proposition,  appearing  b^  the  Report  to  liave 
been  stated  by  the  Master  of  the  Rolls,  that,  if  a  testator  thmks  proper,  whether 
prudently  or  not,  to  say  distinctly,  showing  a  manifest  intention,  that  his  legatees, 
pecuniary  or  residuary,  shall  not  have  the  legacies  or  the  residue,  unless  they  live 
to  receive  them  in  hard  money,  there  is  no  rule  against  such  intention,  if  clearly 
expressed :  but  that  would  open  so  much  inconvenience  and  fraud,  that  the  Court 
is  not  in  the  habit  of  making  conjectures  in  favor  of  such  an  intention."  Then, 
after  some  farther  discussion,  "the  Court  therefore  has  said,  the  best  construction 
is  generally  to  consider  the  interest  vested  and  in  hand,  though  strictly  not  col- 
lected for  tlie  purpose  of  enjoyment,  as  between  the  particular  interests  and  the 
capital ;  and,  if  that  is  wise,  the  Court  will  not  conjecture  in  favor  of  an  intention 
against  the  general  rule.  It  must  however  be  distinctly  understood,  that,  if  the 
intention,  contended  for  in  this  case,  is  clearly  expressed,  it  must  be  carried  into 
execution." 

Then  we  come  round  again  to  the  question,  whether  in  the  case  before  the 
Court  the  testator  has,  or  has  not,  clearly  expressed  an  intention,  that  the  portions 
should  not  vest,  until  his  debts  are  fully  paid.  Upon  that  I  have  already  expressed 
my  opinion :  but  then,  as  the  mere  fact,  that  the  debts  were  not  all  paid,  when  the 
daughter  died,  will  not  be  sufficient  to  decide  against  her  right,  an  inquiry  will  be 
necessary ;  and  the  terms  of  that  inquiry  will  deserve  some  consideration.  It  must 
be  admitted,  that  this  is  not  so  simple  a  case  as  Small  v.  Wtiig ;  in  which  the  per- 
sonal estate  and  the  rents  of  the  real  were  the  only  property  allotted  to  the  pay- 
ment of  debts ;  and  there  was  not  much  difficulty  to  ascertain,  at  what  period  they 
would  have  been  satisfied  by  a  due  application  of  the  means  provided :  whereas 
here  the  provision  is  to  pay  either  by  mortgage  or  by  and  out  of  the 
[  *  508c  ]  rents  and  profits.  It  is  at  least  doubtful,  whether  the  *  trustees  would 
or  would  not  have  been  able,  considering  the  state  of  property  in 
Jamaica,  to  raise  such  a  sum  as  would  have  been  sufficient  to  pay  the  debts  before 
the  daughter's  death.  The  Lord  Chancellor  says  expressly,  in  GaskeU  v.  Harmon^ 
that  the  trustees  could  not  so  exercise  their  power  as  to  favor  some  at  the  expense 
of  others.  There  the  power  was  to  mortgage  or  sell,  and  cut  timber ;  and  his 
Lordship  says,  "  this  Court  would  have  directed  that  sale  and  that  fall  of  timber 
forthwith."  Supposing  it  should  turn  out  in  the  result  of  any  inquiry,  that  may 
be  directed,  that  the  portion  did  not  vest  before  the  death  of  Mrs.  Bernard,  and 
that  under  the  limitations  of  the  Will  it  will  go  over  to  her  issue,  then  I  think  the 
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grand-children  will  be  entitled  under  the  word  ^  issue,"  as  well  as  the  children : 
Uiere  heme  nothing  to  restrain  the  expression  to  children.  That  is  a  point,  that 
has  been  decided  in  a  variety  of  cases.  (See  Davenport  v.  Hanhury^  ante,  357, 
and  the  note,  260.) 
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[1805,  August  1,  27.] 

A  Bill  to  establish  a  customary  payment  in  lieu  of  tithes  does  not  lie  upon  a 

simple  demand  of  tithes,  without  suit. 
To  a  bill  to  establish  a  customary  payment  in  lieu  of  tithes  the  Ordinary  must  be 

a  party. 
A  general  demurrer  holds ;  where  the  Plaintiff,  entitled  only  to  discovery,  prays 
•  '  relief  also  (a). 

The  bill  was  filed  by  an  occupier  of  premises  in  London  ;  stating, 
that  the  Defendant,  entitled  to  tithes,  some  time  ago  demanded 
tithes  from  the  Plaintiff  at  the  rate  of  2s.  9d.  in  the  pound,  according 
to  the  statute  of  Henry  VIII.  (I)  ;  but  not,  that  any  suit  had  been 
instituted ;  and  suggesting,  that  there  was  a  customary  payment  in 
lieu  of  tithes,  but  not  specifying  any  certain  payment,  prayed  both 
discovery  and  relief. 

To  this  bill  the  Defendant  put  in  a  demurrer. 

Mr.  Richards,  in  support  of  the  demurrer,  took  two  objections  ; 
first,  that  the  Bill  ought  to  state,  what  certain  payments  the  Plaintiff 
insists  upon  ('2). 

2dly,  Upon  the  case  of  The  Earl  of  Coventry  v.  BursJem  (3) ; 
deciding,  that  a  bill  to  establish  a  customary  payment  in  lieu  of  tithes 
in  kind  will  not  lie,  unless  the  rector  or  vicar  has  instituted  proceed- 
ings at  Law,  in  Equity,  or  in  the  Ecclesiastical  Court ;  considering 
such  a  Bill  merely  in  the  nature  of  a  cross-bill  against  the  demand 
of  tithes. 

Mr.  Romilly,  for  the  Plaintiff,  observed,  upon  the  first  objection, 
that  the  Defendant  by  the  demurrer  admits,  that  there  is  a  certain 
payment,  which  he  knows. 

As  to  the  second  point,  if  the  payment  is  disputed,  a 
bill  must  be  filed  to  establish  it ;  and  in  the  case  cited  *  the      [^510] 
bill  was  permitted  to  stand  as  a  bill  to  perpetuate  testimony. 

(a)  Where  a  bill  is  filed  for  discovery,  and  also  for  relief,  the  bill  being  good  for 
the  one  object,  though  not  for  the  other,  it  will  be  retained  as  for  the  sound  part, 
and  the  defendant  ought  to  anstver  to  the  part  which  is  good,  and  demur  if  he  tiiink 
proper,  to  the  other.^  Lmghi  v.  Morgan  fy  Others,  1  John.  Cas.  429,  Mr.  Ch.  Jus. 
Ijauring  dissen. ;  Livingston  v.  Story,  9  Peters,  Sup.  Ct  Rep.  632. 

If  a  Dill  for  discovery  and  relief  be  good  as  to  the  discovery,  a  general  demurrer 
to  the  whole  bill  is  bad.  Livingston  v.  Livingston,  4  John.  Ch.  Rep.  494.  From 
which  case  and  authorities  there  cited,  it  appears  the  English  practice  has  not 
been  uniform.    See,  also,  Russell  v.  Clark,  7  Cranch,  G9 ;  Story's  Eq,  PI.  87. 

(1)  Stat  37  Hen.  VIII.  c.  12. 

(2)  The  Warden  and  Minor  Canons  of  St,  PauCs  v.  Morris,  ante,  vol.  ix.  155. 

(3)  2  Anstr.  567,  n. ;  4  GwilL  Tith.  1596. 
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Aug,  21th.  The  Lord  Chancellor  [Eldon]. — ^The  bill  in  this 
cause  is  filed,  not  to  perpetuate  testimony,  nor  for  discovery  merely, 
but  both  for  discovery  and  relief.  The  Defendant,  a  clergyman,  en- 
titled to  tithes  in  London,  claims,  but  not  by  suit,  or  demand  en- 
forced in  any  way  p  insisting,  without  suit  or  action,  that  he  is  en- 
titled to  2$.  9d.  in  the  pound.  The  Plaintiff  does  not  state,  that  he 
knows,  there  is  a  less  accustomed  payment ;  or,  that  he  is  ignorant 
upon  the  subject ;  and  has  a  right  to  a  discovery  merely,  what  that 
payment  is :  but  he  prays  both  discovery  and  relief.  He  is  not  en- 
titled to  discovery,  unless  he  is  entitled  to  relief;  according  to  the 
present  course  (1). 

This  case  is  analogous  to  the  cases  in  the  Court  of  Exchequer ;  de- 
ciding, that  a  person  shall  not  file  a  bill  to  establish  a  modus,  unless 
he  has  been  actually  disturbed.  That  point  was  very  fully  consider- 
ed in  Lord  Coventry  v.  Burslem ;  which  goes  the  full  length  of  this 
case  ;  this  bill  charging  that  some  time  ago  the  Defendant  demanded 
2s.  9d.  in  the  pound.  I  have  a  considerable  recollection  of  that 
case,  and  conversations  upon  it  between  the  Barons  of  the  Court  of 
Exchequer  and  the  Lord  Chancellor.  There  was  also  a  party,  who 
must  be  a  party  here,  before  any  relief  can  be  given ;  viz.  the  Ordi- 
nary. Upon  that  authority  this  bill  for  discovery  and  relief  cannot 
be  supported. 

Therefore  allow  the  demurrer :  but,  following  that  case,  if  the 
Plaintiff  chooses  to  amend  the  bill,  I  will  permit  him,  paying  the  ex- 
pense of  it.  _^ 

1.  As  to  the  length  of  time  necessary  to  establish  a  customary  payment  in  lien 
of  tithes,  see,  ante,  note  3  to  Tkt  Canons  of  St.  PauTs  v.  Crickett^  2  V.  563:  and 
that,  under  the  statute  for  payment  of  tithes  in  London,  when  no  customary  pay- 
ment  is  sufficiently  alleged  and  proved,  the  rector  must  necessarily  be  entitled  to 
a  decree  at  the  rate  of  £r.  dd  in  the  pound,  see  note  4  to  the  same  just-cited  case. 

2.  That,  generally  speaking,  a  demurrer  which  is  good  as  to  the  relief  sought 
by  a  bill  in  equity,  is  good  also  as  to  the  discovery  required,  see  note  1  to  JRcfition 
v.  Jishley,  2  V.  459, 

3.  The  rule  kid  down  in  the  principal  case,  that  the  ordinary  is  a  necessarv 
party  to  a  bill  to  establish  a  customary  payment,  or  modus,  is  well  settled ;  and, 
where  the  ordinary  is  not  patron,  the  patron  should  also  be  a  party :  De  Whdpdalt 
V.  Milbumf  5  Price,  485;  Jtnkinson  v.  Royston^  5  Price,  514;  Cook  v.  Butt^ 
6  Mad.  53. 

(1)  Baker  v.  MeUishy  antt^  voL  z.  544 ;  and  see  the  notes,  553 ;  iL  461. 
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NOWLAN,  Ex  parte. 
[1804,  JuLT  18.    1805,  March  13;  Auoubt  27.] 

Bankrupt,  comniitted  by  the  Commissionera  for  not  givin^r  a  satisfactory  ac- 
count (a).  If  the  Commitment  is  legal,  no  discretion  upon  Habeoi  Corpus  to 
discbarge  him  upon  circumstances ;  that  farther  examination  can  be  of  no  use 
to  the  creditors. 

As  to  the  validity  of  the  Commitment,  to  the  extent  of  compelling  the  discovery 
of  a  felony,  Qiuere,  (6). 

The  bankrupt,  having  been  in  custody  several  yean,  under  a 
commitment  by  the  Commissioners  for  not  giving  satisfactory  answers 
to  the  questions  put  to  him  upon  his  examination  (1),  was  brought 
into  Court  under  a  Writ  of  Habeat  Carpus,  Upon  a  former  appli- 
cation to  the  Commissioners  he  stated,  that  he  had  in  1796  discover- 
ed, that  the  account  he  had  originally  given,  two  years  before,  and 
for  which  he  was  committed,  that  he  lost  his  pocket4>ook,  containing 
the  bank-notes,  which  were  the  object  of  the  inquiry,  by  the  over- 
turning of  the  mail-coach  upon  his  journey  to  Ireland,  was  not  true : 
the  fact  being,  that  his  wife,  as  she  had  since  acknowledged  to  him, 
took  that  pocket-book  out  of  his  coat  pocket,  while  he  was  in  a  state 
of  intoxication,  the  night  before  he  quitted  London;  leaving  two 
other  pocket-books  in  the  pocket:  so  that  he  did  not  miss  that, 
which  was  taken,  until  the  accident  had  happened  to  the  coach. 
Part  of  the  bank-notes,  to  a  considerable  amount,  had  been  traced 
and  recovered.  The  Commissioners  remanded  the  bankrupt ;  being 
dissatisfied  with  this  account. 

Under  these  circumstances  a  motion  was  made,  that  the  bankrupt 
should  be  discharged. 

Mr.  CuUeUy  in  support  of  the  Motion. — ^The  Court  of  King's  Bench 
upon  the  application  to  them  went  upon  the  ground,  that 
they  did  not  believe  *  the  bankrupt's  account.  This  appli-  [*  512] 
cation  presents  a  very  different  case.  In  the  last  examina* 
tion  there  is  no  contradiction  whatsoever :  the  loss  of  the  notes  is  put 
upon  a  different  footing ;  and  the  mistake  admitted  in  the  former 
account  is  explained.  The  object  of  the  power  of  the  Commission- 
ers is  to  compel  a  disclosure  for  the  benefit  of  the  creditors :  not  the 
punishment  of  the  bankrupt.  If  the  creditors  cannot  derive  benefit 
from  any  answer,  that  can  be  obtained,  and  the  imprisonment,  farther 
protracted,  can  have  no  other  effect  than  punishment,  he  ought  to 
be  discharged :  however  dissatisfactory  the  account.  This  can  oper- 
ate only  two  ways :  either  imprisonment  for  life :  or  by  compelling 

(a)  To  justify  a  committal  of  a  bankrupt  for  not  answering  satisfactorily,  the 
commissioners  should  point  out  the  unsatisfactory  answers,  and  press  those  points. 
Ex  parte  Lee,  2  Mont  &  Ayr.  15 ;  Ex  parte  Bardwelly  I  Mont  &  Ayr.  193 ;  Ex 
parte  Lampon^  1  Mont  &  Ayr.  245. 

(fr)  Re  SiMih,  Mont  &  Bli.  203 ;  jRe  Feak»,  2  Dea.  &  Ch.  227 :  Archbold  on 
Bank.  277,  27a 

(1)  See  Ex  parte  Nouian^  6  Term  Rep.  118 ;  and  the' record  at  length,  2  Rose, 
401 ;  Taifhi^i  Gotw,  onie,  vol.  viii.  328,  and  the  note,  333. 
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him  to  confess  a  capital  felony:  a  situation,  in  which  no  subject 
should  be  placed.  Whether  therefore  this  story  is  true,  or  false, 
being  upon  the  face  of  it  free  from  contradiction,  and  probable,  he 
ought  not  to  be  remanded. 

Mr.  RomUhj,  for  the  Assignees. — ^The  account,  formerly  given  by 
this  bankrupt,  was  perfectly  incredible ;  and  the  Court  of  King's 
Bench  thought  the  commitment  right.  The  account  he  now  gives, 
upon  information,  received  by  him  two  years  after  he  gave  the  for- 
mer account,  with  which  information  in  his  possession  he  made  no 
application  for  eight  years,  is  equally  incredible. 

The  Lord  Chancellor  [Eldon]  said,  he  did  not  believe  a  word 
of  this  story  ;  and  ordered  the  bankrupt  to  be  remanded  ;  desiring, 
that  the  Commissioners  should  be  informed,  it  was  his  Lordship's 
wish,  that  they  should  call  the  bankrupt  and  his  wife  before  them, 
and  examine  them  both. 

[•  513]  March  I3th.  *The  application  of  the  bankrupt  to  be 
discharged  was  renewed  by  petition  (1). 

The  bankrupt's  wife  upon  her  examination  before  the  Commis- 
sioners confirmed  his  last  account.  The  Commissioners  certified, 
that  the  bankrupt  declines  to  give  any  farther  account ;  that  the  ex- 
amination of  bis  wife  appears  unsatisfactory ;  that  a  considerable 
part  of  his  property  is  still  unaccounted  for ;  and  therefore  he  was 
remanded. 

Mr.  Culkn,  in  support  of  the  Petition,  insisted,  that  the  bankrupt 
was  entitled  to  his  discharge  upon  one  of  these  grounds  ;  either  his 
account,  which  is  directly  confirmed  by  his  wife,  is  true :  or,  if  false, 
the  result  is  imprisonment,  until  he  confesses  a  capital  felony ;  that 
the  jurisdiction  by  commitment  was  given  for  the  purpose  of  dis* 
covery  only,  not  example ;  for  which  purpose  a  different  niode  is 
pointed  out  by  the  Legislature. 

Mr.  Jtomilly,  for  the  Assignees,  observed,  that  nothing  had  passed 
since,  except,  that  the  bankrupt's  wife  had  given  an  account,  direct- 
ly contrary  to  what  she  formerly  swore  ;  with  which  the  Commis- 
sioners were  so  struck,  that  they  read  her  former  examination  to  her, 
and  pointed  out  the  contradiction,  before  they  would  permit  her  to 
answer. 

The  Lord  Chancellor  [Eldon]. — When  this  case  was  formerly 
before  me,  I  looked  into  all  the  authorities.  It  is  the  case  of  a  per- 
son, against  whom  a  Commission  of  Bankruptcy  has  issued,  brought 
before  the  Commissioners;  and  being  examined  as  to 
[♦  514]  *  what  had  become  of  his  property,  he  does  not  object  to 
answer  upon  the  ground,  that  the  questions  tend  to  call 
for  answers,  which  might  implicate  him  in  crime,  and  which  there- 
fore he  is  not  bound  to  answer  ;  but  on  the  other  hand  he  did  state 
what  he  called  an  account ;  and  the  Commissioners,  attending  to 
what  he  said,  thought  it  perfectly  unsatisfactory ;  and  therefore  com- 

(1)  Ta^kr'a  duty  anU,  vd.  viii.  326 ;  see  page  390. 
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mitted  him.  He  was  brought  up  by  habeas  corpus ;  and  the  case  ap- 
peared to  me  to  be  reduced  to  this  question,  very  unsatisfactory  to  a 
Judge,  whether  upon  my  view  of  the  answers  they  were  satisfactory ; 
and  the  full  persuasion  of  my  mind  was,  that  they  were  not  satisfac- 
tory. I  was  therefore  obliged  to  remand  him.  One  ground,  upon 
which  the  last  commitment  goes,  as  certified  by  the  Commissioners, 
is,  that  a  considerable  part  of  the  property  still  remains  unaccount- 
ed for. 

As  to  the  ground  of  this  application,  that  the  questions  tend  to 
make  him  accuse  himself,  in  the  administration  of  this  part  of  tjie 
justice  of  the  country  that  case  must  be  distinctly  brought  before  the 
Court  in  another  manner.  The  bankrupt  must  before  the  Commis- 
sioners make  his  objection  :  so  that  the  Court  upon  the  application 
may  distinctly  see  the  nature  of  it ;  for  a  man  may,  if  he  chooses, 
waive  his  objection  to  answer  any  question  ;  and  may  answer,  and 
bankrupts  often  do  answer,  questions  they  are  not  bound  to  answer ; 
and  perhaps  prudently  ;  as  in  many  instances  the  utmost  severity  of 
the  law  may  be  applied ;  and  they  may  redeem  themselves  from  the 
inclination  to  prosecute.  As  therefore  it  is  in  the  power  of  the 
bankrupt  to  answer  or  to  demur,  the  course  upon  application  to  be 
discharged  upon  this  ground  is,  that,  being  before  the  Commission- 
ers, he  must  demur  to  the  question  ;  and  then  the  state  of  the  pro- 
ceeding upon  the  return  to  the  habeas  corpus  must  be  accurately 
brought  before  the  Court ;  and  that  course  not  being  taken 
*  in  this  instance,  it  would  be  very  dangerous  to  discharge  the  [*  51 5] 
bankrupt.  If  the  answer  was  unsatisfactory  before,  it  is 
admitted,  it  remains  as  much  so  now ;  the  wife  swearing  directly 
the  contrary  to  what  she  swore  before  ;  and  the  circumstance  being 
certified,  that  still  property  remains  unaccounted  for,  how  is  this  to 
be  distinguished  from  Perrott's  Case  (1)  ?  As  long  as  this  is  the  state 
of  the  case,  I  fear,  the  bankrupt  cannot  be  discharged.  If  I  could 
discharge  him  from  this  commitment  upon  one  ground,  I  must  re- 
mand him  for  the  other  cause  here  stated.  If  all  the  property  had 
been  obtained,  that  would  have  been  a  very  proper  ground.  In  that 
case  probably  he  would  have  been  discharged. 

Aug.  21ih.  The  Attorney  General  [Hon.  Spencer  Perceval]  and  Mr. 
Ctdlen^  in  support  of  the  Petition,  in  addition  to  the  circumstances  men- 
tioned before,  observed  that  the  estate  could  not  derive  any  farther 
benefit :  the  assignees  having  sold  their  interest  at  a  loss  of  25  per 
cent. 

The  Lord  Chancellor  [Eldon]. — ^There  is  peculiarity  in  this 
case.  If  the  answers  are  unsatisfactory,  though  the  examination  can 
be  of  no  use,  yet,  if  the  commitment  is  legal,  upon  the  Writ  of  Ha- 
beas Corpus  I  have  no  right  to  discharge  the  bankrupt.  This  state 
of  things  is  singular :  the  bankrupt  during  ten  years  gives  very  unsat- 
isfactory answers;    placing  himself  upon  disclosures,  that  cannot 


(1)  The  King  v.  PtrroU,  2  Burr.  1122, 1215. 
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leave  any  doubt,  that  he  has  been  concealing  bis  property :  by  acci- 
dent a  considerable  part  of  the  property  is  got  together  ;  and  a  re- 
commitment has  taken  place,  when  the  examination  can  be  of  no 

use  to  the  creditors.  But  the  single  question  upon  the 
[*  516]     *  Writ  of  Habeas    Corpus  under   that  singular  state   of 

circumstances  is,  whether  the  Commitment  is  legal :  if  it 
is,  I  have  no  discretion  to  discharge  him.  Whether  Commissioners 
should  under  such  circumstances  forbear  to  commit  is  a  very  differ- 
ent question.  There  are  two  subjects  for  consideration:  1st, 
Whether  the  bankrupt  stands  in  that  situation,  that  according  to 
Law  he  can  be  called  upon  to  disclose  a  crime  :  especially,  where  it 
amounts  to  felony  :  viz.  the  concealment  of  his  effects :  next,  upon 
the  Writ  of  Habeas  Corpus  the  Court  is  obliged  to  consider,  whether 
upon  the  whole  that  has  passed  in  the  course  of  the  bankruptcy, 
there  is  not  reason  to  disbelieve  him,  when  he  says,  he  cannot  make 
any  farther  discovery  without  giving  proof  of  a  crime.  The  Com- 
missioners do  not  appear  to  have  taken  it  into  consideration  in  that 
way ;  but  have  gone  upon  this  ground ;  that  he  was  bound  to 
tell  them  whether  he  had  committed  a  capital  felony,  or  not.  If 
they  are  right  in  that,  I  cannot  deliver  him  upon  any  such  consider- 
ation as  that  farther  examination  can  be  of  no  use  to  the  creditors ; 
for,  if  the  commitment  is  legal,  I  am  bound ;  but,  if  they  have  no 
right  to  ask  the  question,  they  have  no  right  to  consider,  whether 
the  answers  are  satisfactory,  or  not 

No  Order  was  made.  -_ 

Sex,  anie,  the  note  to  Taj^s  ease,  8  V.  328. 
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[1805,  AueusT  30,22, 27.] 

Separate  Commission  of  Bankruptcy.  Relief  in  the  nature  of  Set-pff  against 
a  separate  creditor  of  the  bankrupt,  indebted  to  the  partnership  to  a  greater 
amount,  refused. 

Joint  and  separate  debts  cannot  be  set  off  against  each  other  at  law,  [p.  519.] 

In  1802  Elderton  and  Wilcox,  proprietors  of  a  patent  for  a  fire 
or  steam  engine,  took  into  partnership  James  Dashwood  and  John 
Agnew,  partners  in  the  bank  of  Strange,  Dashwood,  Agnew,  and 
Peacock,  London,  for  two  sixth  parts  each;  and  Dashwood  and 
Agnew  jointly  and  severally  covenanted  to  pay  to  Elderton 
for  his  own  sole  use  the  sum  of  4000/.  with  interest  from  the 
25th  of  March ;  the  period,  from  which  the  partnership  was 
to  commence  In  April  1803,  when  the  bank  of  Strange  and  Co. 
stopped  payment,  Elderton  was  indebted  to   them,  for  advances 
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by  them  as  bankers,  to  the  amount  of  4779/.  13f.  lid,  lo 
March  1803  the  bankers  accepted  bills,  drawn  by  Elderton,  to  the 
amount  of  8000/. ;  which  he  discounted ;  and  paid  only  4000/. 
towards  providing  for  those  bills ;  which  became  due,  after  the  house 
bad  stopped  payment.  Upon  that  event  a  separate  Commission  of 
Bankruptcy  issued  against  Agnew ;  under  which  Commission  Elder- 
ton  proved  a  debt  of  4200/.  on  account  of  principal  and  interest, 
due  under  the  agreement  of  the  27th  of  March,  1802.  In  July 
1803  Elderton  in  consideration  of  3500/.  assigned  his  debt  to  Mary 
TuUock. 

The  Petition  was  presented  by  the  trustees  under  a  general  assign- 
ment of  the  estate  of  Strange,  Dashwood,  and  Co. ;  stating  these  cir- 
cumstances ;  that  the  patent  was  void ;  that  a  Writ  of  jSbVe  Faciai^ 
to  try  the  validity  of  the  patent,  was  obtained  :  upon  which  issue  was 
joined  ;  that  an  action  was  brought  by  Elderton  against  the  assignees 
of  the  separate  estate  of  Agnew  for  a  dividend  ;  that  the  assignment 
to  Mary  TuUock  was  made  without  consideration,  with  a  view  to  ob- 
tain payment  of  the  dividend  from  the  separate  estate  of 
Agnew,  while  the  debt  of  *  Elderton  was  due  to  the  joint  [*  518] 
estate ;  suggesting,  that  as  the  separate  estate  will  be 
more  than  sufficient  to  pay  the  separate  debts,  the  joint  creditors 
are  ultimately  interested  in  the  question  :  and  praying,  that  Elder- 
ton  and  Mary  Tullock  may  be  restrained  from  proceeding  at  Law  , 
against  the  assignees  of  the  separate  estate  of  Agnew  for  the  divi- 
dend, until  after  the  trial  as  to  the  validity  of  the  patent ;  and,  that 
if  the  right  to  the  patent  shall  be  established,  all  proceedings  in  the 
action  for  the  dividend  may  be  stayed,  until  payment  by  Elderton  of 
the  debt  of  4779/.  13«.  lid.  due  by  him  to  the  joint  estate;  and, 
until  he  shall  have  taken  up  the  bills  for  8000/.. 

The  Attorney  General,  [Hon.  Spencer  Perceval]  and  Mr.  Romilly, 
in  support  of  the  Petition. 

The  decision  of  Lord  Rosslyn  in  Ex  parte  Quintin  (1)  is  an  au- 
thority for  permitting  the  set-off  in  this  case.  It  would  be  hard,  that 
this  separate  creditor  should  receive  the  benefit  he  seeks  out  of  the 
separate  estate,  without  an  obligation  on  the  other  hand  to  pay  his 
share  of  the  other  debt.  It  is  suggested,  that  Agnew's  estate  will 
probably  be  solvent.  Suppose  the  sum  of  4000/.  coming  out  of  his 
separate  estate  to  the  general  partnership :  would  it  be  just,  that  El- 
derton, indebted  to  the  general  partnership,  should  take  that  fund ; 
and  then,  having  made  away  his  property,  should  present  his 
own  insolvency,  as  all  the  satisfaction  to  be  had  from  him  ?  Every 
principle  requires  this  equitable  arrangement ;  not  to  set  off  a  separ- 
ate against  a  joint  debt ;  but  to  have  effect  against  the  balance,  in 
which  each  is  interested,  clear  of  the  demand  of  the  other.  The  in- 
terest of  the  partners,  not  liable  to  the  separate  debt,  cannot  be  af- 
fected. This  does  not  depend  upon  any  account;  as  it 
*  is  clear,  the  debt  due,  by  Elderton,  is  much  more  consid-     [*  519] 

(1)  •4ii<e,  vol.  iii.  248. 

% 
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erable  than  that,  which  is  due  to  him.     This  question  of  set-off  oc- 
curred lately  (1)  in  the  bankruptcy  of  Castell  and  Powell. 

The  Lord  Chancellor  [£ldon]. — In  the  case  Ex  parte  ^iniin  (2) 
the  partnership  debts  were  actually  paid.  I  do  not  quite  un- 
derstand it.  But,  if  there  are  debts  which  cannot  be  set  off  at  law, 
can  it  be  said,  that  all  the  affairs  of  the  bankruptcy  are  to  be  suspen- 
ded, until  all  the  accounts  are  cleared ;  in  order  to  see,  what  rights 
of  set-off  there  may  be  in  the  result  ?  That  should  have  been  con- 
sidered, before  that  case  was  determined.  The  conjsequence  will  be, 
that,  where  there  are  joint  and  separate  debts,  which  cannot  be  set  off 
against  each  other  at  law,  in  every  bankruptcy  the  proceedings  must 
be  suspended,  till  the  accounts  are  taken,  and  it  is  seen,  what  the 
joint  estate  will  pay,  and  what  the  separate  will  pay.  Another  diffi- 
culty in  that  case,  which  I  do  not  understand,  is  this :  the  Commis- 
sion was  against  Shepherd  alone.  Williams  paid  all  the  partnership 
debts.  Then,  if  demands  were  due  to  both,  those  demands  would  be 
recovered  in  their  names;  and  then,  if  upon  the  account  between 
them  there  was  a  clear  surplus  to  Shepherd,  that  would  be  part  of 
his  general  separate  estate,  to  be  handed  over  as  such  to  his  assignees, 
in  trust  fpr  all  his  separate  creditors ;  and  would  not  be  left  in  the  pock- 
et of  one  creditor  ;  who  paid  that  joint  debt ;  but  would  be  divisible, 
as  part  of  the  separate  estate,  among  all  the  separate  creditors.  The 
circumstance,  that  there  was  a  great  number  of  other  separate  cred- 
itors, was  not  in  the  least  attended  to  in  that  case.  If  it 
[^  520]  could  be  made  out,  that  all  the  separate  *  creditors  were 
paid  also,  there  would  be  a  clear  equity ;  not  upon  the 
ground  of  set-off ;  but  an  equity,  that  from  that  moment  Shepherd's 
share  would  be  held  for  that  individual  creditor.  But,  if  the  assignees, 
who  had  a  right  to  take  the  account,  were  to  take  that,  then  it  would 
be  in  trust,  not  for  that  individual  creditor,  but  for  all  the  separate 
creditors ;  whose  equity  is,  that,  all  the  joint  debts  being  paid,  if  there 
is  a  surplus,  that  shall  be  divided,  not  according  to  the  individual  rights 
of  the  creditors,  but  according  to  the  rights  the  partners  have  as  be- 
tween themselves;  though  that  surplus  may  be,  constituted  by 
the  specific  money  of  the  joint  debtor,  who  paid  to  the  joint  estate. 
Had  not  Williams,  paying  the  partnership  debts,  a  right  by  virtue  of 
the  partnership  credits  to  get  those  credits  into  his  own  hands,  to  set 
himself  right? 

For  the  petition. — Williams  was  content  to  take  a  fourth ;  which 
was  his  proportion. 

Mr.  Cooke,  for  Mary  TuUock,  the  Assignee  of  the  debt. — The 
claim  of  set-off  is  in  opposition  to  a  case  at  law,  before  Mr.  Justice 
Buller,  and  Et  parte  Christie  (3).  There  is  no  instance  of  a  bill  to 
relieve  the  hardship  at  law,  in  not  setting  off  these  demands.  Courts 
of  Equity  will  not  assume  such  a  jurisdiction ;  and  have  not  gone 


(1)  JEt  parte  Stephens,  antt,  24. 

(2)  ^nte,  vol.  iii.  248 ;  see  tlie  note. 

(3)  AnU,  Vol.  X.  105. 
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farther  than  the  law :  Ht  parte  Ockenden  (1) :  requiring  mutu- 
ality ;  that  the  debts  shall  be  due  in  the  same  right,  &c.  as  at  law. 
The  assignee  of  this  debt  is  in  a  different  situation  in 
equity  from  that,  in  which  she  *  would  stand  at  law:  a  [*521] 
choie  in  actum  being  assignable  in  equity.  There  is  no 
privity,  enabling  these  petitioners  to  file  a  bill.  The  case.  Ex  pant 
Quintin  (2),  relies  altogether  upon  Ex  parte  Edwards  (3) ;  which 
does  not  appear  to  have  received  a  decision ;  and  probably  ended  by 
compromise. 

Aug.  21th.  The  Lord  Chancellob  [Eldon]. — ^I  do  not  deny, 
that  there  is  a  good  deal  of  natural  equity  in  the  proposition,  upon 
which  this  petition  stands :  but,  pursuing  it  through  all  its  conse- 
quences, it  would  so  disturb  all  the  habitual  arrangement  in  bank- 
ruptcy, that  I  dare  not  do  it. 

The  Petition  was  dismissed. 

See  the  note  to  Ex  parte  Qutniin,  3  V.  248 ;  the  note  to  James  v.  KymUer,  5 
V.  108;  the  note  to  Ex  parte  Statkens,  11  V.  24 ;  and  the  note  to  Ex  parte  Blor 
qidre,  19  V.  465,  with  respect  to  tne  doctrine  of  setroff.  And  that,  where  any  of 
the  members  of  a  partneiship  become  bankropts,  the  application  of  joint  and  of 
separate  estate,  to  the  discbar^  of  ioint  and  of  separate  debts,  is  the  equity,  not  of 
the  respective  classes  of  creditors,  oat  of  the  partners  with  regard  to  each  other, 
see  notds  3,  4,  to  Hankey  v.  Garrat,  1  V.  236. 

1)  lAtk.235. 

;2)  j^n^  vol.  iii.  24a 

|3   1  Atk.  100. 
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SYMES,  Es  parte. 
[1805,  April  13 ;  August  27.] 

Proof  under  a  Commission  of  Bankruptcy  revised :  the  party  claiming  the  debt 

being  charged  b^  the  examination  of  the  bankrupt  wiUi  the  receipt  of  money ; 

and  refusing  a  disclosure  as  to  the  receipt  and  application  on  the  ground,  that 

it  might  tend  to  criminate  him  (a). 
Refusal  to  answer,  on  the  ground,  that  it  t^ds  to  criminate  the  witness,  does  not 

amount  to  an  admission,  [p.  523.] 
No  person  compeUed  to  answer  what  has  any  tendency  to  criminate  him,  [p.  525u] 

The  petition  stated,  that  the  petitioner  offered  to  prove  as  a  debt 
under  a  Commission  of  Bankruptcy  against  Agnew,  the  sum  of  5192. 
95. 2d,  due  to  him  for  his  bil|  of  costs ;  which  debt  he  had  established 
by  evidence  to  the  satisfaction  of  the  Commissioners ;  and  that  in 
that  bill  he  had  given  credit  for  all  sums  he  received  on  account  of 
his  bill  of  costs ;  and,  in  case  he  ever  received  any  other  sums  from 
the  b^krupt  (but  which  he  did  not  admit,  and  ought  not  to  be  ex- 
amined ib)  the  same  were   not  received   on  account  of  his  bill 

of  costs;  and  the  same  were  paid  over  long  before  for 
[*  522]     *  the  use,  and  according  to  the  direction,  of  the  bankrupt ; 

and  at  the  time  of  the  bankruptcy  no  part  remained  in 
the  possession  or  power  of  the  petitioner ;  and  he  insisted,  he  was 
not  bound  to  answer  more  fully. 

At  another  meeting  the  petitioner  stated,  that  he  had  not  received 
any  sum  of  money  on  account  of  the  said  bill  of  costs,  except  the 
sums,  placed  in  that  bill  to  the  credit  of  the  bankrupt ;  and,  if  he 
ever  did  receive  any  other  sum,  which  he  did  not  admit,  of  the 
bankrupt's,  he  did  not  receive  it  on  account  of  the  bill  of  costs :  but 
if  received,  it  was  paid  over  according  to  the  direction  of  the  bank- 
rupt ;  and  no  part  was  then,  or  at  the  time  of  the  act  of  bankruptcy, 
in  the  petitioner's  possession.  The  petitioner,  being  then  asked,  if 
in  fact  he  ever  had  received  any  sums  from  the  bankrupt,  except 
what  were  specified  in  the  bill  of  costs,  he  refused  to  answer :  giving 
as  the  reason  of  that  refusal,  that  the  answer  might  tend  to  criminate 
him.  He  stated,  that  he  had  spoken  the  whole  truth,  with  the  ex- 
ception of  the  matters  alluded  to  in  the  preceding  answer;  and 
offered  to  swear  that  he  had  not  refused  to  answer  for  the  purpose 
of  concealing  any  fact  which  would  show  fraud  by  the  bankrupt  or 
the  petitioner ;  or  would  affect  the  estate,  or  benefit  the  creditors : 
but  the  Commissioners  refused  to  receive  that  deposition,  or  to  ad- 

(a)  A  witness  cannot  be  compelled  to  answer  a  question,  if  his  answer  will  ex- 
pose him  to  a  criminal  prosecution.  And  he  is  not  bound  to  testify  to  any  partic- 
ular fact,  if  a  full  account  of  his  knowledge  of  such  fact  would  so  expose  him. 
But  if  he  voluntarily  state  a  fact,  he  is  bound  to  state  how  he  knows  it,  although 

in  so  doing  he  may  expose  himself  to  a  criminal  charge.    Hit  SiaU  v.  K , 

4  N.  H.  Rep.  562. 

By  proof  of  a  claim  in  bankruptcy,  or  by  petition  for  leave  to  prove,  the  claimant 
voluntarily  submits  to  the  jurisdiction,  and  must  necessarily  answer  to  all  ms tiers 
pertaining  to  the  accounts  between  the  bankrupt  and  himself 
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mit  him  to  prove  the  debt.  The  petition  farther  stated,  that  the 
Commissioners  refused  to  permit  him  to  prove,  upon  the  ground,  that 
he  had  received  sums  of  money  from  the  bankrupt,  the  application 
of  which  he  had  not  accounted  for ;  which  was  also  stated,  by  the 
certificate  of  the  Commissioners,  as  the  ground,  appearing  by  the 
examination  of  the  bankrupt. 

The  Attorney  General  [Hon  Spencer  Perceval]  for  the  Petition. 
Mr.  RomiUy  for  the  Assignees. 

♦The  Lord  Chancellor  [Eldon]. — ^This  is  a  new  and  [*  523] 
very  important  question.  The  certificate  imports  what  is 
contrary  to  the  statement  of  the  petition  ;  which  does  not  amount 
to  an  admission,  that  the  petitioner  did  receive  any  money.  The 
statement  is  singular,  that,  if  he  ever  did  receive  any,  it  was  applied 
for  the  use,  and  according  to  the  direction,  of  the  bankrupt ;  pro- 
testing against  declaring,  whether  he  did  receive  any.  It  comes  to 
this.  The  bankrupt  upon  his  examination  asserts,  that  the  petitioner 
did  receive  different  sums,  which  were  not  accounted  for.  It  does 
not  appear,  whether  the  bankrupt  was  examined  to  the  application 
according  to  his  direction  and  for  his  use.  His  examination  might 
have  raised  the  neat  question,  whether,  if  the  money  had  been  so 
applied,  in  a  question  between  the  creditors  and  the  person  making 
the  application,  he  could  have  discharged  himself  from  the  receipt. 
If  the  question  comes  to  be  decided  by  the  examination  of  the  peti- 
tioner, it  stands  thus.  Prima  facie^  upon  proving  a  bill  of  costs, 
the  creditors  have  the  same  right  to  inquire,  what  the  party  received 
on  account  of  his  principal,  with  a  view  to  set  off,  as  if  both  parties 
solvent  were  contending.  If  the  ground  of  the  Commissioners  was, 
that  the  petitioner's  refusal  to  answer  amounted  to  an  admission,  that 
having  received  sums  of  money,  he  had  illegally  applied  them,  that 
is  an  incorrect  mode  of  reasoning :  the  principle  enabling  him  in  a 
Court  of  Justice  to  say,  that,  if  they  have  no  more  infonnation 
,than  they  can  have  from  him,  they  have  no  information,  upon  which 
they  can  act.  It  would  be  a  singular  application  of  the  principle  to 
hold,  that,  the  law  protecting  him  from  answering,  they  shall  use  that 
protest  as  distinct  evidence  of  guilt ;  as  if  it  was  confessed. 

•  But,  take  this  in  another  point  of  view,  whether,  the  [*  524] 
parties  have  not  a  right  to  know  from  the  individual,  as  to 
the  fact  alleged  and  sworn  by  the  bankrupt,  that  he  has  received 
difierent  sums  of  money  ;  first,  whether  he  has  received  the  money ; 
2dly,  how  it  has  been  applied.  The  first  question,  if  connected  with 
the  other,  has  a  tendency  to  bring  him  into  that  situation,  in  which 
he  may  avail  himself  of  the  principle,  protecting  him  from  a  criminal 
prosecution.  The  consequence  of  his  refusal  to  tell,  whether  he 
received  money,  and  how  it  was  applied,  is  not,  that  any  Court  can 
say,  he  has  illegally  applied  it :  but  every  Court  may  say,  if  the 
party  will  not  give  that  information,  which  is  necessary  to  decide 
upon  a  civil  right,  they  must  proceed  upon  that,  which  is  evidence  ; 
viz.  the  bankrupt's  oath,  that  the  petitioner  did  receive  money  ;  and, 
if  h^will  not  say,  whether  he  did,  or  did  not  receive  it,  so  that  oppor- 
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tunity  may  be  given  by  investigating  and  pursuing  it  to  the  persons, 
to  whom  it  was  paid,  to  get  at  the  truth,  the  result  is,  not,  that  I 
shall  tell  him,  he  shall  answer,  or,  that,  as  he  has  not  answered,  he  is 
guilty ;  but,  that,  if  he  will  not  furnish  the  means  of  satisfying  the 
Commissioners,  whether  the  money  was  properly  applied,  or  improp- 
erly, or  was  not  applied,  the  eflfect  of  his  protest  against  answering 
amounts  to  this,  that  it  must  be  concluded,  there  is  a  purpose,  which 
makes  it  preferable  to  him  not  to  place  himself  in  that  situation, 
in  which  it  is  possible  to  decide  the  true  state. of  the  account.  But, 
I  think,  this  has  not  been  examined  yet  upon  its  true  principles ; 
and,  considering  the  difference  of  the  certificate  and  the  representa- 
tion in  the  petition,  the  Commissioners  should  again  give  him  an 
opportunity  of  applying ;  and  should  call  upon  the  bankrupt  to  be 
examined  as  to  the  payment,  and  the  application  of  the 
[•  525]     money,  and,  if  they  shall  refuse  to  receive  the  *  proof,  they 

may  specially  certify  the  effect  of  the  examination  of  both. 

t 

An  Order  was  pronounced  accordingly ;  but  with  this  qualifica- 
tion ;  if  the  petitioner  and  the  bankrupt  think  proper  to  be  examin- 
ed. Another  meeting  was  called  ;  at  which  the  bankrupt  repeated 
his  statement  as  to  the  fact  of  the  receipt  of  money,  and  that  he  had 
no  doubt,  the  whole  was  applied  to  election  purposes,  according  to 
the  trust  reposed  in  the  petitioner ;  but  knew  nothing  of  the  feet. 
The  petitioner  still  declined  to  make  any  farther  admisfflon  or  dis- 
closure than  upon  his  former  examination. 

Au^.  9!lih.  The  Lord  Chancellor  [Eldon]. — ^This  debt  can- 
not be  proved.  The  proposition  is  clear,  that  no  man  can  be  cooi- 
polled  to  answer  what  has  any  tendency  to  criminate  him  (1).  But 
tiiQ  consequence  is  inevitable  ;  that,  if  it  can  be  established,  that  be 
has  received  money,  that  belonged  to  the  bankrupt,  and  he  chooses 
to  protect  himself  against  answering  as  to  the  application,  he  comes 
under  the  difficulty,  that  he  cannot  discharge  himself  of  the  receipt 
of  the  money.  Individually,  I  have  no  doubt  the  petitioner  applied 
this  money  according  to  the  directions  of  his  employer.  But  the 
petitioner  still  declining  to  answer,  the  question  is,  whether  in  bank- 
ruptcy, having  traced  to  a  person,  coming  to  prove  a  debt,  money, 
for  wUch  he  is  primA  facte  accountable,  the  creditors,  as  well  as  the 
bankrupt,  have  not  a  right  to  insist,  that  he  shall  discharge  himself; 
and,  if  he  chooses  to  say,  he  cannot  without  showing,  he  has  done 

something  illegal,  the  consequence  is,  money  is  traced  to 
[*  526]     him,  and  he  cannot  *  prove,  it  has  gone  from  him  ;  and 

therefore  necessarily  it  must  be  considered  as  still  in  his 
hands. 

The  Petition  was  dismissed.  

That  a  defendant  can  never  be  compelled  to  answer  a  question  which  may 
Und  to  convict  himself  of  a  criminal  offence,  see,  cmU^  note  1  to  CaHwrighi  v. 

(1)  AnU^  Cariwrighi  v.  Chrten,  voL  viii.  405,  and  the  note,  410. 
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Grren,  8  V.  405.  And  that  a  demuzrer  ib  not  to  be  considered  (farther  than  for 
the  sole  purpose  of  arguing  such  demurrer)  as  a  confession  of  the  truth  of  those 
allegations  which  the  law  protects  a  party  from  answering,  see  note  3  to  Ford  v. 
Peering,  1  V.  72. 
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Matter  in  an  Answer,  relevant  according  to  the  case  made  by  the  Bill,  not  scan- 
dalous ;  whatever  may  be  the  nature  of  it 

As  to  the  validity  in  Law  or  Equity  of  Articles  between  husband  and  wife  for 
future  separation,  even  with  trustees,  in  this  instance  providing,  that  the  wife 
may  at  any  time  with  the  assent  of  the  trustees  or  the  survivor,  his  executofs 
or  administrators,  separate,  and  take  awav  the  children,  QiMsre,  (a.)  ^ 

After  a  deed  of  separation  executed  the  wife  is  not  to  all  intents  ana  puiposes  a 
Feme  sole.  She  cannot  be  a  witness  against  her  husband,  or  be  guilty  or  felony 
in  his  presence :  nor  can  an  Action  be  maintained  against  her  (6),  [p.  530.] 

A  married  woman  cannot  execute  any  deed  generally,  [jx  531.] 

Marriage  not  to  be  affected  by  contract  between  the  parties,  [p.  532.] 

Separation  a  mensa  if  thora  in  the  Spiritual  Court  only  propter  taviitam  out  adulr 
teriwn ;  and  after  reconciliation  the  same  cause  cannot  oe  revived,  [p.  532.] 

Jurisdiction  of  Equity  to  order  an  instrument  to  be  delivered  up,  though  void  at 
law ;  as  if  agamst  policy  (c),  [p.  535.] 

Where  the  transaction  is  against  policy,  relief  to  a  PaHieept  Cnmim9(d),  [p.  535.] 

The  Ecclesiastical  Court  in  a  suit  for  separation  will  not  consider  conduct  previous 
to  reconciliation,  [p.  536.] 

Articles  of  Separation  put  an  end  to  by  ^conciliation,  [p.  537.] 

Lord  and  Lady  St.  John  having  lived  apart  under  articles  of  sep- 
aration,  a  reconciliation  took  place ;  upon  which  occasion  another 
instrument  was  executed  by  them  and  two  trustees ;  providing,  that 
Lady  St.  John  might  at  any  future  time,  with  the  assent  of  the  trus- 

{a\  A  deed  providing  for  the  future  separation  of  husband  and  wife  is  void.  A 
valid  agreement  may  be  made  between  husband  and  wife,  through  the  medium  of 
a  trustee,  for  an  immediate  separation,  and  for  a  separate  allowance  to  the  wife  for 
her  support  Caraon  v.  Murray,  3  Paige,  Ch.  Rep.  483 ;  Shelihar  v.  Qr^nrw, 
2  Wend.  Rep.  422. 

(b\  The  general  rule  that  a  wife  cannot  be  admitted  as  a  witness  for  or  a^nst 
her  husband,  either  in  criminal  or  civil  proceedings,  is  well  settled.  Hit  P^^^pfe 
V.  Mercein,  8  Paige,  Ch.  Rep.  49,  50;  Copous  v.  iuNi^man,  8  Paige,  Ch.  Rep.  ^3. 

The  wife  of  an  interested  witness  is  not  admissible.  GrMn  v.  Browtu  2  Pick. 
304. 

(c)  This  Court  has  power  to  order  a  bond  or  other  instrument  to  be  delivered 
up  to  be  cancelled,  whether  sucl^  instrument  is  or  is  not  void  at  law,  or  whether  it 
be  void  on  the  face  of  it,  or  by  matters  shown  by  the  proofs  in  the  cause ;  the  exer- 
cise of  this  power  is  always  matter  of  discretion.  IlamiUon  v.  CummingB,  1  John. 
Ch.  Rep.  517 ;  2  Story's  £q.  Juris.  §  698. 

(d)  Where  the  action  is  in  affirmance  of  an  illegal  contract,  the  object  of  which 
is  to  enforce  the  perjfbrmance  of  an  engagement  prohibited  by  law,  such  an  action 
can  in  no  case  be  maintained ;  but  where  the  action  proceeds  in  disaffirmance  of 
such  a  contract,  and  seeks  to  prevent  the  defendant  from  retainin|^  the  benefit 
which  he  derived  from  an  unlawful  act,  there  it  is  consonant  to  the  spurit  and  policy 
of  the  law,  that  the  plaintiff  should  recover.  fFkUe  v.  FraMin  Bank,  22  Pick. 
165 ;  2  Kent's  Com.  5th  edit  467,  and  cases  there  cited ;  Armstrong  v.  Fokr, 
11  Wheat  258. 
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tees,  or  the  survivor,  his  executors  or  administrators,  separate  from 
her  husband,  and  take  away  her  children ;  apd  upon  such  separation 
reviving  the  provisions  of  the  former  articles.  The  Bill,  filed  after  a 
second  separation,  to  have  these  instruments  delivered  up,  inquiring 
as  to  the  existence  of  disputes,  and^the  cause  of  the  separation,  the 
answers  stated  several  circumstances  of  conduct,  previous  to  the  first 
separation,  as  well  as  after  the  reconciliation;  as  to  which  they 
were  referred  for  impertinence  and  scandal.  The  Master's  judg- 
ment being  in  favor  of  the  answers,  an  exception  was  taken  to  his 
Report. 

Mr.  RomiUy  and  Mr.  Greenhilly  in  support  of  the  exception,  con- 
tended, that  any  facts,  not  material  to  the  decision,  are  imperti- 
nent ;  and,  if  reproachful  to  any  of  the  parties,  scandalous ;  that 
impertinence  may  be  ascertained,  by  trying  whether  the  subject  of 
the  alleg%tion  is  matter,  that  could  be  given  in  evidence  between  the 

parties.  They  cited  Ex  parte  Tapham  (1). 
[*527]  The Aiiomey  General^  [Hon.  Spencer  Perceud]  Mr. 
Mansfieldy  Mr.  Piggoty  and  Mr.  fVooddeson,  for  the  Report. 
— ^The  defence  of  the  trustees  cannot  be  distinguished  from  that  of 
the  wife.  The  trustees  are  bound  to  defend  the  deed  put  into  their 
hands,  and  to  support  her  interest.  In  such  a  suit,  the  circumstan- 
ces, that  led  to  tho  separation,  are  extremely  material ;  and,  if  rele- 
vant, they  cannot  be  scandalous  or  impertinent :  FerAoukt  v.  Pas- 
savant  (2).  If  the  deed  is  void  at  law,  the  Plaintiff  cannot  be  hurt  : 
but  the  conduct  of  the  husband  may  have  been  such,  that  this  Court 
will  not  help  him  ;  or  deprive  the  wife  of  the  protection,  to  which 
she  may  be  entitled.  The  circumstances  stated  in  the  answer,  there- 
fore, though  certainly  they  will  not  alter  the  construction  of  the  deed, 
may  be  material.  The  Defendant  is  asked  by  this  bill,  whether  dis- 
putes did  not  arise.  She  answers  in  the  afiirmative  ;  and  explains, 
what  they  were.  The  Court  will  see,  that  it  is  utterly  impossible, 
that  the  passage  can  be  relevant,  before  they  will  expunge  it.  But, 
without  considering  strictly  the  relevancy,  it  is  sufficient,  that  the  bill 
gives  occasion  for  these  passages ;  in  which  respect  there  is  a  dis- 
tinction between  a  bill  and  an  answer.  It  is  put  upon  the  Defend- 
ant to  show,  what  were  the  grounds  of  her  consent  to  separation. 
The  point,  whether  it  was  reasonable,  or  unreasonable,  might  depend 
upon  the  amount  of  provocation.  In  GtUh  v.  Guth  (3)  the  Master 
of  the  Rolls  collected  all  the  authorities  ;  and  upon  full  consideration 
of  them  decreed  a  specific  performance  of  articles  of  separation  at 
the  suit  of  the  wife.  A  necessary  consequence  is,  that  the  Court 
would  grant  an  injunction  against  the  husband,  suing  in  the  Spirit- 
ual Court:  which  was  the  question  in  Booth  v.  Booth  (4), 
[•  528]  mentioned  by  Lord  Alvanley  :  but  *  the  result  of  the  ap- 
plication in  that  instance  does  not  appear.     The  express 

(1)  In  Chancery :  before  Lords  Commissioners  Eyre,  AshhoFSt,  and  Wilson. 
;2)  2  Ves.  24 1  Coffin  v.  Cooper,  arUe,  vol.  vi.  514. 

1  ^  ^ 


3)  3  Bro.  C.  C.  614. 

(4)  In  Chancery,  before^Lord  Hardwicke. 
VOL.  XI.  23* 
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Stipulation  in  this  case  distinguishes  it  from  Fletcher  v.  Fletcher  (1), 
in  which  Mr.  Justice  Buller,  sitting  for  the  Lord  Chancellor,  held,  that 
the  subsequent  cohabitation  put  an  end  to  the  deed.  Before  the 
Court  will  decide,  that  this  instrument  is  to  be  delivered  up,  leaving 
the  husband  to  the  exercise  of  all  his  rights  in  that  character,  the 
Court  will  know,  how  he  has  acted  towards  his  wife  ;  whether  their 
society  has  been,  and  is  likely  to  be  happy. 

Mr.  RomiUy,  in  reply. — ^That  distinction  upon  the  express  stipula- 
tion in  this  case,  cannot  be  maintained.  Notwithstanding  the  case 
of  Lord  Rodney  v.  Chambert  (2)  such  a  condition  cannot  be  valid. 
Consenting  to  live  together  they  cannot  stipulate,  that  at  a  future 
period  they  will  not  live  together  as  husband  and  wife.  Even,  ad- 
mitting, that  the  wife  is  to  be  considered  as  a  Feme  sole,  that  provi- 
sion cannot  be  valid ;  for  it  would  not  be  valid,  if  in  an  original  set- 
tlement, previous  to  marriage,  A  man  cannot  before  marriage  stipu- 
late, that  he  will  be  separated  from  his  wife  at  a  certain  period ;  not 
knowing,  what  will  be  the  state  of  his  family  at  that  time.  The 
Plaintiff  could  not  legally  stipulate,  as  he  has  attempted,  that  he 
shall  have  no  authority  over  his  daughters;  having  at  that  time 
four  daughters.  The  wife  is  to  have  authority  to  dissolve  the  mar- 
riage, unless  these  trustees  interpose,  and  do  not  approve  it :  a  new 
jurisdiction,  substituted  in  the  place  of  the  Ecclesiastical  Court. 
This  extraordinary  power  is  vested  in  both  these  trustees,  and  the 
survivor,  and  the  executors  and  administrators  of  the  survi- 
vor :  so  that  it  might  come  to  a  creditor.  By  the  *  express  [•529] 
terms  of  the  instrument  she  has  power  to  dissolve  the  mar- 
riage as  often  as  she  pleases.  It  was  not  necessary  in  answer  to  the 
question,  whether  great  disputes  did  not  arise,  to  state,  what  those 
disputes  were.  This  Court  has  no  authority  to  enter  into  the  cir- 
cumstances of  the  husband's  conduct,  and  the  state  of  society,  in 
which  they  live ;  but  must  decide  upon  the  validity  of  the  deed, 
according  to  the  established  rules  of  law  and  equity.  Those  questions 
are  by  the  Constitution  of  this  country  to  be  decided  by  the  Eccle- 
siastical Court.  There 'are  very  few  decisions  upon  this  subject; 
and  it  is, of  great  importance,  that  it  should  be  well  understood, 
what  is  impertinent  and  scandalous  and  what  is  not  so. 

The  Lord  Chancellor  [Eldon]  upon  this  occasion  went  much 
at  large  into  the  consideration  of  the  legal  effect  and  validity  of 
such  an  instrument  as  was  the  subject  of  this  suit. 

The  question,  furnished  by  a  case  of  this  sort,  is  one  of  the  most 
important  to  the  public  interest,  that  can  fall  under  discussion  in  a 
Court  of  Justice.  When  I  see  such  dicta,  as  occur  in  the  case  of 
The  King  v.  Mead  (3),  falling  from  great  men,  and  establishing  a 
course  of  decision,  that  can  be  demonstrated  to  stand  upon  no  prin- 
ciple, consistent  with  the  law  of  the  land,  I  feel  great  difficulty  in 

(1)  3  Bro.  C.  C.  619,  n.     . 

(2)  2  East,  283.  See  Dwrard  v.  TVtfey,  7  Pri.  577 ;  EaH  of  Wmmeath  v. 
Countesi  of  ffeslmeath,  1  Jac.  12C. 

(3)  1  Bur.  542. 
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deciding  upon  such  authority.  Considering  the  consequences,  and 
the  late  cases  (1),  I  am  now  authorized  to  say,  no  atten- 
[*  530]  tion  is  to  be  paid  *  to  the  dicta,  that  after  a  deed  of  separ- 
ation executed  the  wife  becomes  to  all  intents  and  pur- 
poses a  Feme  sok.  How  does  she  get  into  that  situation  ?  She 
cannot  execute  any  deed.  She  has  not  the  power  of  contracting. 
The  first  consideration  therefore,  independent  of  all  principles  of 
policy,  is,  how  does  that  become  the  contract  of  the  wife :  2dly,  if 
the  husband  can  enable  her  to  do  that,  does  she  become  to  all  in- 
tents and  purposes  a  Feme  sole  1  Can  she  be  a  witness  against  her 
husband  ?  Can  she  be  guilty  of  felony  in  his  presence  ?  Twenty- 
five  years  ago  I  could  have  asked  with  confidence,  could  an  action  be 
maintained  against  her ;  and  I  can  now  say,  there  is  no  principle  for 
that  proposition  ;  which  however  prevailed  through  a  long  course  of 
decisions,  founded  upon  diciumj  followed  by  dictum ;  but,  when  it 
became  necessary  to  state  the  principle,  it  fell ;  and  all  the  Judges 
agreed,  that  it  was  impossible  to  maintain  an  action  against  her,  as  a 
Feme  sole. 

Independent  of  the  efiect  of  the  contract  of  marriage  itself,  the 
rule  upon  the  policy  of  the  law  is,  that  the  contract  shall  be  indisso- 
luble, even  by  the  sentence  of  the  law :  to  a  certain  extent  the  Legis- 
lature thinking  it  for  the  interest  of  the  community  that  it  should  not 
be  dissolved  except  by  the  Legislature :  upon  the  principle  probably, 
that  people  should  understand  that  they  should  not  enter  into  these 
fluctuating  contracts;  and,  after  that  sacred  contract  they  should 
feel  it  to  be  their  mutual  interest  to  improve  their  tempers.  If  such 
a  contract  as  is  contained  in  the  second  of  these  instruments,  an  en- 
gagement under  the  hand  of  the  husband,  that  his  wife  and  children 
shall  be  free  from  all  control  by  him,  that  she  shall  dwell  in  his 
house,  as  long  as  she  pleases,  and  take  herself  away,  when 
[*531]  she  pleases,  could  not  be  infused  into  a  marriage  *  settle- 
ment, (and  it  is  to  be  observed,  that  before  marriage  she 
has  more  capacity  to  contract  than  afterwards)  how  can  it  be  the 
subject  of  subsequent  stipulation  ?  The  consequence  would  be  con- 
stant misery. 

Then,  how  is  it  as  to  the  children  ?  The  fether  has  control  over 
them  by  the  law ;  as  the  law  imposes  upon  him,  with  reference  to 
the  public  welfare,  most  important  duties  as  to  them.  If  the  husband 
can  contract  with  his  wife,  who  cannot  by  law  contract  with  him, 
(and  in  this  instance  the  contract  as  to  the  children  is  between  the 
husband  and  wife  only)  it  deserves  great  consideration,  before  a 
Court  of  Law  should  by  Habeas  Corpus  upon  a  Unilateral  Coven- 
ant, as  the  Scotch  call  it,  take  from  him  the  custody  and  control  of 
his  children,  thrown  upon  him  by  the  law,  not  for  his  gratification, 
but  on  account  of  his  duties,  and  place  them  against  his  will  in  the 
hands  of  his  wife. 

(1)  Beard  v.  JVM,  1  Boa.  &  Pul.  93 ;  MarOudl  v.  RtdUm,  8  Term  Rep.  B.  R. 
545.    See  the  note,  anUj  vol.  v.  17. 
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Upon  this  particular  case  the  questions  are,  Jst,  are  these  deeds 
good  at  law :  2dly,  are  they  to  be  enforced  in  equity :  3d]y,  if  not 
good  at  law,  are  they  to  be  delivered  up  in  equity.  If  they  are  good 
at  law,  I  see  no  reason  at  present  to  say,  they  are  not  good  in  equity. 
But,  as  against  the  wife,  it  is  impossible  either  in  law  or  equity  to 
hold  them  good ;  for  she  cannot  execute  any  deed.  I  frequently 
asked  Mr.  Justice  BuUer,  who  found  it  difficult  to  answer  that,  how, 
if  she  was  in  the  same  situation  as  a  Feme  sok,  she  got  into  that  sit- 
uation. It  is  admitted,  that,  until  separated,  she  cannot  form  or 
make  herself  liable  to,  any  contract :  yet  it  is  asserted,  that  it  is 
competent  to  her,  before  she  is  in  that  state,  to  remove  herself  by 
contract  out  of  the  state,  in  which  she  is,  into  that  in  which  she  will 
for  the  first  time  become  capable  of  making  a  contract. 

Then,  as  to  the  husband,  is  he  according  to  the  policy  [*  532] 
of  the  law,  capable  of  making  such  a  contract  ?  As  to  the 
case  of  Guih  v.  Guth  (1),  I  feel  with  Lord  Rosslyn  dl  his  doubts  up- 
on that  case  (2)  ;  which,  notwithstanding  what  is  said  in  Lord  Rod- 
ney V.  Chambers  (3),  is  the  only  instance,  in  which  the  Court  did 
enforce  the  deed.  The  question  has  never  been  put  upon  the  con- 
tract of  the  husband  and  wife.  The  Court  has  sdways  put  it  upon 
the  contract  between  the  husband  and  the  trustee ;  from  the  coven- 
ant of  the  trustee  to  indemnify  the  husband  against  her  debts ;  the 
existence  of  which  covenant  ought  to  have  reminded  the  Court,  that 
those,  who  framed  these  instruments,  had  no  idea,  that  the  wife  her- 
self was  bound.  In  that  way  of  considering  it,  the  question  occurs, 
what  was  to  be  done,  if  the  husband  had  sought  to  get  back  his  wife 
by  force :  that  is,  by  the  force  of  his  marital  right :  which  according 
to  The  King  v.  Mead  (4),  would  be  an  indictable  offence :  but  that 
I  desire  may  not  be  understood  as  being  universally  acceded  to,  un- 
til it  shall  be  determined  upon  a  special  verdict  Consider  the  con- 
sequences. The  contract  of  marriage  cannot  be  affected  by  any 
contract  between  the  parties. 

It  is  admitted  every  where,  that  by  the  known  law,  founded  upon 
policy,  for  the  sake  of  keeping  together  individual  families,  consti- 
tuting the  great  family  of  the  public,  there  shall  be  no  separation  a 
mensa  fy  thoro,  except  propter  stevitiam  aut  advJterium ;  and  I  be- 
lieve they  held,  with  Mr.  Justice  BuUer  in  Fletcher  v.  Fletcher  (5), 
that  even  where  the  separation  is  for  such  cause,  if  once  they  come 
together  ag^in  there  is  a  complete  end  of  it ;  and  that  can  never 
again  be  made  a^cause  of  complaint  for  the  same  purpose. 
The  *  Ecclesiastical  Court  will  not  read  these  deeds ;  but  [*  533] 
determines,  whether  there  has  been  ettoitia  aiU  aduUerium^ 
and,  if  there  has  not  in  the  opinion  of  the  Judge,  he  is  not  only 
prohibited  from  agreeing,  that  they  shall  be  separate,  but  he  is  by 

(1)  3  Bro.  C.  C.  614. 

(2)  Legard  v.  Johnson^  anttj  vol.  iil  352 ;  see  page  361. 

(3)  2  East,  283. 
(4   1  Bar.  542. 

(5)  3  Bro.  C.  C.  619,  n. ;  2  Cox,  99. 
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the  law  compelled  lo  oblige  them  by  sentence  to  reside  together. 
The  state  of  the  law  would  be  strange,  if  the  trustees  may  come 
to  this  Court,  saying  the  Court  has  no  jurisdiction  to  try  the  con- 
duct or  misconduct  of  the  husband  and  wife  for  this  purpose ;  the 
law  has  not  permitted  them  to  contract  for  separation  :  but  the  trus- 
tees have  convenanted  to  indemnify  the  husband  against  the  debts 
of  the  wife ;  that  the  inducement  to  do  that,  something  like  a  con- 
sideration, was  the  hope,  that  the  wife  would  be  permitted  by  the 
husband  not  to  perform  the  duties  of  the  most  sacred  relation,  in 
which  she  had  placed  herself;  that  their  object  in  entering  into  that 
covenant  would  be  disappointed  ;  and  therefore  desiring  the  Court, 
not  specifically  to  perform  the  covenant,  but  to  compel  the  hus- 
band to  permit  his  wife  to  live  separate.  In  Guth  v.  GtUh  (I)  that 
was  done ;  as  it  w^s  the  deed,  not  of  the  wife  but  of  the  husband. 
But  suppose,  the  wife  was  suing  for  the  restitution  of  conjugal  rights ; 
saying,  that  it  was  not  her  deed ;  but,  if  it  was,  they  could  not  look 
at  it :  what  a  strange  state  of  circumstances :  if,  the  husBand  suing 
in  the  Ecclesiastical  Court,  the  trustees  should  come  to  this  Court  to 
compel  him  to  give  up  his  rights ;  but  if  the  wife  sues,  the  same 
equity  fails ;  for  it  is  impossible  to  say,  the  wife  is  bound  in  any  de- 
gree by  a  deed  of  this  sort.  Independent  therefore  of  all  difficulty 
upon  the  policy  of  the  law,  there  is  difficulty  upon  the  remedies  to 

be  given  in  the  different  Courts. 
[*  534]         *  It  is  very  difficult  upon  true  principle,  with  reference 

to  the  policy  of  the  law,  to  maintain  the  dicta  upon  this 
subject.  No  case  has  gone  to  this  extent ;  that  the  husband  may 
enter  into  a  contract,  not  to  separate,  upon  the  ground  of-difierences 
existing  at  the  moment;  but,  determining,  that  it  is  fit  at  that 
moment  to  live  together,  to  leave  it  altogether  to  the  discretion 
of  the  wife  to  say,  whether  that  cohabitation  and  performance  of 
duty  to  the  children  by  their  keeping  together  is  to  continue  a 
month  or  six  weeks ;  or,  that  either  shall  regulate,  how  long  they 
shall  continue  to  live  together,  upon  the  principle  that  party  shall 
think  proper.  If  that  can  be  so,  I  agree  with  Mr.  Romilly,  there  is 
no  reason,  why  it  should  not  be  in  a  marriage  settlement.  But  we 
are  running  counter  to  the  law  of  the  Ecclesiastical  Court  indeed  ; 
if  it  is  the  law  of  that  Court,  separating  for  adultery  or  cruelty,  that 
by  returning  the  past  offence  is  pardoned ;  and  we  say,  under  such 
circumstances  it  is  competent  to  a  husband  and  a  father,  upon 
whom  the  law  has  imposed  duties  with  regard  to  the  wife,  and  sa- 
cred and  affecting  duties,  with  reference  to  the  public,  as  to  the 
children,  to  stipulate  with  his  wife,  though  she  cannot  contract  to 
bind  herself  for  sixpence,  even  the  trustees  not  parties,  that,  when- 
ever she  chooses,  she  shall  have  no  duties  imposed  upon  her  ;  and 
he  shall  be  a  husband  and  a  father,  freed  from  those  duties,  which 
the  law  throws  upon  him.  It  is  impossible  for  the  Court  to  maintain 
such  a  contract.     It  is  said,  this  is  checked  by  the  trustees.     How 


(1)  3  Bro.  C.  C.  614. 
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is  it  checked  ?  If  it  is  good  as.  contract,  it  is  enough  to  say,  upon 
the  contract  there  is  this  right ;  and  the  Court  has  nothing  to  say  to 
the  acquiescence  of  the  trustees.  But  is  the  Judge  of  the  Ecclesias- 
tical Court  to  say,  though  there  is  no  allegation  of  adultery 
or  cruelty,  the  trustees  have  determined,  that  these  *  per-  [*  535] 
sons  are  to  separate  ?  He  can  look  at  their  act  as  nothing  ; 
and  must  compel  the  parties  to  reside  together.  Then  are  they  to 
say  here,  I  have  no  jurisdiction  as  to  adultery  or  cruelty  ;  but  upon 
the  certificate  of  the  trustees  it  is  fit,  that  the  contract  of  marriage 
should  be  dissolved  ?  It  is  impossible  specifically  to  perform  such 
an  agreement. 

Next,  is  it  to  be  delivered  up  ?  That  is  a  very  different  question, 
I  admit,  in  many  cases.  If  the  first  deed  was  absolutely  void  origi- 
nally, or  became  so  by  subsequent  reconciliation,  notv^ithstanding 
the  subsequent  contract,  and  if  the  subsequent  contract  is  void,  is  there 
any  necessity  to  come  here  ?  I  have  lately  had  occasion  to  deliver  my 
opinion,  that  the  decision  of  a  Court  of  Law,  that  upon  grounds  of 
policy,  or  for  other  reasons,  an  action  will  not  lie,  does  not  destroy 
the  old  jurisdiction  of  this  Court ;  particularly  where  the  instrument 
is  void  upon  grounds  of  policy.  If  it  is  void  at  Law,  there  is  no 
doubt,  that,  being  against  the  policy  of  the  Law,  this  Court  would 
order  it  to  be  delivered  up.  The  next  consideration  is,  whether  the 
conduct  of  the  party  applying  will  induce  the  Court  to  refuse  to  ex- 
ercise the  jurisdiction.  This  is  very  important  as  to  the  rel- 
evancy of  a  great  part  of  this  record ;  for,  if  the  Court  is  bound 
to  deliver  up  the  instrument,  as  against  the  policy  of  the  Law,  it  was 
sufficient  for  the  Plaintiff  merely  to  state  that ;  and  that  all  conduct 
was  out  of  the  consideration  of  the  Court.  It  is  said,  supposing  the 
instrument  void  by  the  policy  of  the  Law,  it  may  be  of  great  impor- 
tance at  the  hearing  to  see,  what  has  been  the  conduct  of  the  Plain- 
tiff;  as  upon  that  the  Court  may  stand  neuter,  and  let  him  take  the 
chance  at  Law.  I  have  considerable  doubt  upon  that ;  for  the  au- 
thorities go  to  this ;  that,  where  the  transaction  is  against 
policy,  it  is  no  objection,  that  the  *  Plaintiff  himself  was  [*  536] 
a  party  in  that  transaction,  which  is  illegal.  In  Shirley 
V.  Ferrers,  in  the  Court  of  Exchequer,  a  few  years  ago,  the  case  of 
a  marriage  brocage  bond,  the  Plaintiff  ^was  a  party  to  the  transac- 
tion, Particeps  Qiminis :  but  the  Court  held,  that,  where  the  relief 
is  upon  the  policy  of  the  Law,  that  is  not  material :  the  public  in- 
terest requires,  that  the  relief  should  be  given  :  and  it  is  given  to  the 
public  through  that  party  (i). 

The  point  therefore,  whether  any  part  of  this  answer  is  relevant, 
with  reference  to  this,  depends  upon  the  doctrine  as  to  instruments, 
void  on  the  ground  of  the  policy  of  the  Law.  There  is  a  great  dis- 
tinction between  the  different  parts  of  the  answer  upon  that ;  for, 
as  to  what  has  passed  since  the  reconciliation,  if  conduct  is  to  be 

(1)  See  J^emUt  v.  WWdMon,  1  Bra  C.  C.  543;  Easlabnok  v.  SeoU,  anie, 
vol.  liL  456 ;  Seait  v.  SeaUy  in  the  Court  of  Exchequer  there  cited,  458,  and  the 
note,  461. 
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looked  to,  it  is  one  thing  to  say,  the  Court  will  look  at  the  conduct 
since  the  reconciliation,  as  the  ground  of  the  second  separation ;  and 
a  different  consideration  as  to  what  passed  before  the  reconciliation, 
as  the  ground  of  acting  with  reference  to  the  second  separation. 
The  Ecclesiastical  Court  will  not  go  back  to  what  passed  before  the 
reconciliation ;  and  then,  unless  the  bill  calls  for  it,  how  is  the  state- 
ment of  the  conduct,  previous  to  the  first  separation,  relevant,  unless 
as  giving  complexion  to,  and  forming  the  nature  of,  the  conduct  be- 
tween the  reconciliation  and  the  second  separation.  Lord  Thurlow 
expressed  great  difficulties  upon  this  point.  His  difficulty  upon  en- 
forcing the  covenant  as  between  the  trustee  and  the  husband,  which 

was  Lord  Kenyon's  principle  in  Stephens  v.  Olive  (1), 
[*  537]     many  of  whose  opinions  upon  this  subject  were  shaken  *  in 

Shirky  v.  Firrers  (2),  was,  that  the  covenant  was  to 
enforce  that,  which  the  Ecclesiastical  Law  would  not  pennit  He 
doubted  therefore,  whether  covenants  with  such  objects  ought  to 
be  the  foundation  either  of  action  or  specific  performance.  That 
doubt  has  long  had  place  in  my  mind.  If  this  were  res  integra,  un- 
touched by  dictum  or  decision,  I  would  not  have  permitted  such  a 
covenant  to  be  the  foundation  of  an  action,  or  a  suit  in  this  Court. 
But  if  dicta  have  followed  dicta^  or  decision  has  followed  decision,  to 
the  extent  of  settling  the  Law,  I  cannot  upon  any  doubt  of  mine,  aa 
to  what  ought  originally  to  have  been  the  decision,  shake  what  is 
the  settled  law  upon  the  subject.  It  is  better,  that  the  case  should 
go  to  the  House  of  Lords,  than  that  the  Law  should  remain  in 
this  state,  upon  a  point,  connected  with  the  very  well  being  of  so- 
ciety (3). 

Aug.  21th.  The  Lord  Chancellor  [Eldon]. — ^The  object  of 
this  bill  is  to  have  Articles  of  Separation  delivered  up.  '  In  general, 
according  to  the  doctrine  of  the  Ecclesiastical  Court,  when  a  recon- 
ciliation takes  place,  there  is  an  end  of  such  an  instrument.  When 
these  parties  came  together  again,  another  instrument  was  executed ; 
upon  which  it  is  contended,  that  this  general  doctrine  will  not  ap- 
ply :  that  reconciliation  taking  place  upon  an  agreement  in  writing, 
that,  when  the  wife  with  the  assent  of  these  two  persons  should 
think  proper  to  separate  from  her  husband,  and  to  take  away  her 
children,  all  the  clauses  of  the  old  instrument  should  revive.  The 
Bill  means  to  insist,  that  upon  grounds  of  public  policy  and  law  these 
instruments  ought  to  be  considered  invalid,  and  not  to  remain  with 
the  trustees  ;  and,  whenever  this  cause  comes  to  a  hearing, 
[*  538]  it  will  furnish  questions  of  great  importance  :  *  1st,  Wheth- 
er it  has  ever  been  determined  solemnly,  as,  I  see,  it  is 
taken  in  the  Court  of  King's  Bench  (4)  to  have  been  firequently 
deterihined,  that  this  Court  will  specifically  execute  an  agreement 

(1)  2  Bro.  C.  C.  90. 

f  2)  In  the  Court  of  Exchequer. 

(3)  Legard  v.  /oAtuon,  agUe^  vol.  iiL  352,  and  the  note,  362. 

(4)  See  Lord  Rodney  v.  Chambeny  2  East,  283. 
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for  separation  ;  regard  being  had  to  the  circumstance,  that  the  Law 
allows  separation  only  for  adultery  or  cruelty :  also,  that,  unless  this 
Court  will  grant  an  injunction  against  such  a  proceeding,  as  this  in- 
strument cannot  in  any  Court  be  considered  the  deed  of  the  wife,  it 
is  competent  to  her,  and  perhaps  to  the  husband,  to  sue  in  the  Ec- 
clesiastical Court  for  restitution  of  conjugal  rights. 

But  the  question  here  is,  not,  simply,  whether  upon  existing  differ- 
ences persons  may  so  agree ;  but,  whether  such  an  agreement  as 
this  is  to  be  permitted  ;  placing  the  wife  in  such  a  situation,  that 
she  may  withdraw  herself  from  her  husband ;  and  also  taking  her 
children  from  his  roof  and  his  care :  the  father  having  imposed  upon 
him  the  obligation  to  maintain  and  educate  his  children  ;  and  pro- 
fessing himself  to  be  willing  to  fulfil  that  obligation  :  whether  the 
wife  with  two  trustees  can  by  contract,  and  by  anticipation,  deter- 
mine, that  causes  of  separation  shall  exist  in  future ;  and  can  act 
upon  causes,  not  authorised  by  the  Law ;  a  subject  of  very  serious 
consideration,  not  only  with  reference  to  husband  and  wife,  but  also 
as  to  the  duties  and  obligations  of  parents  and  children. 

If  the  Bill  had  duly  brought  these  instruments  before  the  Court, 
and  claimed  upon  grounds  of  Law,  Equity  or  Policy,  that  these  arti- 
cles should  be  cancelled,  and  the  answer  had  insisted  upon  the 
validity  of  the  instruments,  and  contended,  that  by  contract  the  hus- 
band had  no  right  to  relief,  that  would  have  been  a  suffi- 
cient *  answer.  It  is  to  be  lamented,  that  all  this  conduct  [*539] 
is  brought  upon  the  record :  but  the  bill  is  so  framed  in  the 
interrogating  part,  that  the  differences  between  the  parties,  the  rea- 
sons of  the  separation,  and  for  insisting  upon  it,  and  holding  these 
instruments,  as  evidence  of  the  title  of  the  Defendants  to  insist  upon 
it,  are  all  subjects  of  inquiry.  The  suit  therefore  involves  the  con- 
sideration, not  only,  whether  the  deed  is  void,  but,  whether  this 
Court  is  to  do  nothing  with  reference  to  the  conduct  of  the  parties. 
The  questions  and  the  nature  of  the  suit  being  such,  it  is  impossible 
to  say,  those  parts  of  the  answer,  which  are  contended  to  be  irrele- 
vant and  scandalous,  are  so.  If  relevant,  whatever  may  be  their 
nature,  they  are  not  scandalous.  The  matter  therefore  appearing 
upon  this  answer  is  not  scandalous ;  as  it  is  relevant ;  and  it  is  not 
irrelevant,  as1t  may  have  an  influence  upon  the  suit;  attending  to 
the  nature  of  it. 

The  Exception  to  the  Report  was  over-ruled  ;  and  the  suit  soon 
afterwards  ended  by  compromise. 

1.  That,  generally  speakiDg,  at  all  events,  a  wife's  affidavit  against  her  hus- 
band is  admissible  on  no  other  grounds  than  for  security  of  the  peace,  see,  ante, 
the  note  to  Stdgwkk  v.  WaUdMy  1  V.  49 ;  and  the  note  to  Lt  Texitr  v.  Tht  Mar- 
grmine  of  AMjpach^  5  V.  322.  And  that  Kfemt  ooveH,  though  living  apart  from 
her  husband,  and  having  a  separate  maintenance  secured  by  deed,  cannot  be  sued 
as  ayeme  Jo2e,  see  note  1  to  Htfdt  v.  Pricty  3  V.  437 ;  see,  also,  note  2  to  the  case 
just  cited,  as  to  the  effect  of  a  contract  by  which  a  trustee  covenants  to  indemnify 
a  husband  against  the  debts  of  his  wife. 

2.  A  Court  of  Equity  wUl  never  be  dUpoied  to  lend  its  assistance  to  a  separation 
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between  man  and  wife ;  but  there  may  be  cases  in  which  the  Court  will  feel  itself 
hound  by  previous  authorities  to  give  effect  to  the  whole  of  a  contract,  though  the 
leading  object  of  the  agreement  may  have  been  to  effect  a  separation  between 
man  and  wife :  see  the  notes  to  Ball  v.  MtnUgomenfj  2  V.  191 ;  and  the  note  to 
L^ard  v.  Johfuan,  3  V.  352. 

3.  It  may  be  a  very  salutaiy  exercise  of  equitable  jurisdiction  to  order  instru- 
ments to  be  delivered  up,  which,  though  void  at  law,  may  throw  a  cloud  over  a 
party's  right,  or  involve  him  in  litifiration ;  and  this  interference  of  equity  will  be 
more  especially  proper  when  the  legal  invalidity  of  the  instruments  is  not  appa- 
rent on  the  face  thereof:  see  note  1  to  CoUnan  v.  Same//,  1  V.  50 ;  the  note  to 
JVewman  v.  MiiUr,  2  V.  483;  and  note  2  to  Tovlndn  v.  Prux,  5  V.  235. 

4.  Where  a  tranttaction  has  taken  place  against  public  policy,  relief  may  be 

r'ven  even  at  the  suit  of  a  partieeps  enmmis :  see  note  2  to  Muky  v.  MedUoott^ 
y.  13;  and  note  4  to  HfOek  v.  Hatch,  9  V.  292. 

5.  Articles  of  separation  are  completelydone  away  with  by  proofs  of  a  subse- 
quent reconciliation  between  the  parties :  Fletcher  v.  Fletcher,  2  Cox,  105. 

6.  That  no  questions  or  allegations  which  are  relevant  to  the  matter  at  issue 
are  esteemed  scandalous,  see  note  1  to  Cqffin  v.  Cooper,  6  V.  514. 
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BOWES,  Ex  parte. 
[1805,  Nov.  la] 

General  Order  in  Bankruptcy,  that  affidavits  in  support  of  a  Petition  to  stay  the 
Certificate  shall  be  brought  into  the  Office  together  with  the  Petition,  except 
such  as  shall  be  necessary  in  reply  to  affidavits  in  answer  to  it 

No  objection  to  a  Commission  of  Bankruptcy,  taken  out  by  a  creditor  bona  fide, 
not  at  the  instance  of  the  Bankrupt,  that  the  direct  object  is  to  prevent  an  Exe- 
cution, [p.  541.] 

The  object  of  this  petition  was,  that  a  bankrupt's  certificate  should 
be  stayed. 

Mr.  Romilly^  in  support  of  the  petition,  pressed  for  liberty  to  file 
subsequent  affidavits,  in  support  of  the  petition,  in  answer  to  the  affi- 
davits, filed  in  opposition  to  it. 

The  Lord  Chancellor  [Eldon]  observed,  that  Lord  Rosslyn's 
rule,  that  all  affidavits  to  stay  a  certificate  must  be  filed,  when  the 
petition  is  presented  ^1),  created  great  inconvenience  ;  and  suggest- 
ed, that  it  would  be  oetter  to  relinquish  it ;  the  consequence  being, 
that  all  affidavits  in  opposition  to  such  a  petition  are^ade  without 
any  danger  of  contradiction  ;  which  is  particularly  mischievous  in 
bankruptcy. 

*It  was  then  objected  at  the  Bar,  that  the  alteration     [*541] 
proposed,  would   produce  hardship  to  the  bankrupt  by 
the  delay. 

But  Mr.  Cooke  (Amiau  Curia)  said,  he  was  confident  from  what 
Lord  Rosslyn  had  frequently  said,  that  his  Lordship  meant  no 
more  than  that  the  facts  of  such  a  petition  should  be  verified  by 
affidavit. 

The  Lord  Chancellor  [Eldon]  said,  the  object  of  such  a  petition 
is  frequently  only  to  wring  money  from  the  friends  of  the  bankrupt ; 
that  it  was  very  hard  certainly,  that  the  certificate  should  be  stayed 
upon  presenting  a  petition  without  having  the  facts  verified  by  affi- 
davit, but,  if  there  is  an  affidavit,  verifying  the  facts  of  such  a  peti- 
tion in  all  respects,  the  course  should  be  the  same  as  upon  any  other 
petition.  His  Lordship  desired  it  to  be  so  understood  in  future ; 
and  proceeded  to  hear  this  petition ;  declaring,  that  he  should  not 
attend  to  those  parts  of  the  affidavit  against  it,  whi<^h  the  petitioner 
had  no  opportunity  of  answering. 

The  Lord  Chancellor  [Eldon]  in  the  course  of  this  petition  de- 

(1)  Ez  parte  BiUi,  anit,  vol.  x.  359 ;  see  the  note,  960. 
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clared  his  opinion  clearly,  that,  if  the  direct  object  in  taking  out  a 
Commission  of  Bankruptcy  is  to  prevent  the  execution  of  a  creditor, 
that  is  no  objection  to  the  Commission  ;  provided  it  is  the  Commis- 
sion of  a  creditor  (1),  and  not  that  of  the  Bankrupt ;  which  is  always 
vitious  (2). 

In  consequence  of  what  passed  upon  this  Petition^  the  following 
General  Order  was  afterwards  made. 

See,  ante,  the  notes  to  &  C.  4  V.  16a 


[*  542] 

*    IN  THE  MATTER  OF  BANKRUPTCY. 

[1805,  Nov.  la] 

Lord  Chancellor. — ^I  do  hereby  order  and  direct.  That  from 
henceforth'  the  affidavits  to  be  made  use  of  at  the  hearing  of  any 
petition  to  stay  a  bankrupt's  certificate  on  the  part  of  the  petitioners 
shall  be  brought  into  the  office  of  my  secretary  of  bankrupts,  togeth- 
er with  the  petition,  ^save  and  except  such  affidavits  as  shall  be 
necessary  to  be  made  in  reply  to  any  affidavits  made  in  answer  to 
any  such  petition). 

Eldon,  C. 

The  extent  to  which  the  above-cited  order  varies  Lord  Rosslyn's  general  order, 
dated  12th  April,  1796,  was  adverted  to  bv  Lord  Eldon,  in  Ex  parte  Tht  12oya< 
Bank  qf  Soodand^  1  Ves.  &  Bea.  6.  AffidavitB,  in  support  of  petitiona  to  stay  cer- 
tificates, when  such  affidavits  are  only  in  explanation  of  some  matter  introduced 
by  the  bankrupt  in  answer  to  such  petition,  may  call  for  a  necessary  exception  to 
the  rule,  that  no  affidavits  can  be  read  in  support  of  a  petition  to  stay  a  banfaruptfs 
certificate,  unless  such  affidavits  were  filed  at  the  time  when  the  petition  was  pre- 
sented: Ex  parte  Dodsan,  Buck.  178 :  Ex  parte  Ovtrtonj  2  Rose,  257. 

(1)  PoHy  I^cparte  Arrowsmdhj  voL  xiv.  209 ;  Ex  parte  Gardner^  1  Vee.  d&  Bea. 
45 ;  1  Rose,  377 ;  1  Madd.  251 ;  referring  to  Menhan  v.  £<£ifio9uon,  1  Boe.  &  Pul. 
369.  So,  if  the  object  is  a  dissolution  of  partnerBhip :  Ex  parte  WUbrasiy  5 
Madd.  1. 

f2)  Ex  parte  Btnmer,  1  Madd.  250;  Ex  parte  Grant,  1  Glyn.  &  Jam.  17,  estab- 
lishing this  as  a  general  rule,  however  beneficial  the  proffress  of  the  Commission 
may  be  to  the  cr^itors ;  and  overruling  Ex  parte  SU0'y  Buck,  249 ;  and  Ex  parte 
Warwjdcj  4  Madd.  262 ;  and  after  Certificate  obtained ;  pod^  Ex  parte  Mnde^ 
vol.  xiv.  602 ;  see  the  note. 
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WALLACE  V.  POMFRET, 
[1805,  Nov.  7, 18.] 

Parol  evidence  admitted,  and  prevailed,  against  the  presumption,  that  a  debt  is 
satisfied  by  a  legacy  of  ^ater  amount ;  the  Will  also  affording  an  inference 
in  favor  of  that  presumption  (a). 

Parol  evidence  admitted  upon  the  question  as  to  satis&ction  of  portions,  [p.  547.] 

Robert  Jones  Moreton  by  his  Will,  dated  the  11th  of  I^ay, 
1801,  after  several  legacies  and  annuities,  and  among  them  to  George 
Wade,  one  of  his  trustees  and  executors,  the  sum  of  500/.  over  and 
above  what  the  testator  might  owe  him  on  balance  of  any  account 
or  otherwise  at  the  testator's  death,  proceeded  to  give  the  following 
legacies : 

"  And  to  my  servant  James  Staines,  if  in  my  service  at  the  time 
of  my  decease,  10/.  over  and  above  all  such  moneys  as  I 
shall  owe  him  for  wages  or  *  otherwise ;  and  I  give  to  my     [*  543J 
housekeeper  Mary  Pomfret  1000/." 

He  then  gave  to  Mary,  the  wife  of  William  Pomfret,  and  mother 
of  his  said  housekeeper,  an  annuity  of  20/.  for  her  life,  for  her  separ- 
ate use ;  and  to  Elizabeth  Pomfret,  sister  of  his  said  housekeeper, 
100/.;  and  to  the  said  William  Pomfret  10/.  He  then  appointed 
Michael  Wallace  and  George  Wade  his  executors  ;  and  gave  all  the 
residue  of  his  personal  estate  and  the  money  to  be  raised  by  the  sale 
of  his  real  estate  '^  after  payment  of  my  debts,  funeral  charges,  and 
the  probate  of  this  my  Will  and  the  aforesaid  legacies,"  to  Wallace 
and  Wade,  their  executors,  &c. 

The  testator  died  on  the  12th  of  July,  1801.  The  bill  was  filed 
by  the  executors  against  Mary  Pomfret,  the  legatee  of  1000/. ;  pray- 
ing, that  the  legacy  may  be  declared  to  be  a  satisfaction  of  the  sum 
of  125/.  125.  6d.  claimed  by  the  Defendant,  as  wages  due  to  her 
from  the  testator. 

The  Defendant  by  her  answer,  supported  by  evidence,  insisted  on 
her  claim  for  four  years'  wages ;  which  she  had  permitted  to  run  in 
arrear  at  the  request  of  the  testator ;  who  undertook  to  lay  it  out  for 

{a)  The  general  rule  is,  that  where  the  legacy  is  equal  to,  or  greater  in  anrount, 
than  an  existing  debt ;  where  it  is  of  the  same  nature ;  where  it  is  certain,  and 
not  contingent,  and  where  no  particular  motive  is  assigned  for  the  gift;  in  all  such 
coses,  the  le|^y  is  deemed  a  satisfaction  of  the  debt.   2  Story's  Eq.  Juris.  378. 

On  the  other  hand,  where  a  creditor  leaves  a  legacy  to  his  debtor,  and  eithjBr 
takes  no  notice  of  the  debt,  or  leaves  his  intention  doubtful,  Courts  of  Equity  will 
not  deem  the  legacy  as  either  necessarily,  or  prima  fade,  evidence  of  an  inten- 
tion to  release  or  extinguish  the  debt ;  but  they  will  require  some  evidence,  either 
on  the  face  of  the  will,  or  aliundtj  to  establish  such  an  intention.  2  Story's  £q. 
Juris.  381.  ^        ^     ,    ,. 

Parol  evidence  is  not  admissible  in  a  Court  of  law  to  show  that  a  deed  absolute 
on  it»  face  was  intended  as  a  mortgage,  whether  such  evidence  is  admissible  even 
in  a  Court  of  Equity,  except  upon  the  ground  of  fraud,  mistake  or  surprise,  in 
making  or  executing  the  deed,  qiutre,  6  Hill,  N.  Y.  Rep.  219 ;  ffebb  v.  Rice  Sf 
Another,  In  this  case  the  Court  of  Errors  overruled  the  decision  of  the  Supreme 
Court  as  reported  in  same  case.  1  Hill,  N.  Y.  Rep.  606. 
VOL.  XI.  24 
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her ;  and  also  apoD  her  right  to  the  legacy.  Her  mother  by  her 
depositions  stated,  that  the  testator  about  the  latter  end  of  May  pre- 
ceding his  death  sent  for  the  deponent  into  the  parlor ;  and  told  her, 
he  had  made  his  Will  and  left  something  to  them  all ;  but  that  he 
had  left  the  Defendant  the  most ;  for,  if  it  had  not  been  for  her,  he 
should  have  been  dead  long  ago :  and  that,  as  to  the  money  he  owed 
the  Defendant  for  wages,  he  expected  to  receive  some  money  soon ; 
and  would,  when  he  went  to  London,  put  her  money  out 
[*544]  for  her  use;  and  she  might  receive  the  interest  *of  it. 
The  other  evidence  proved  acknowledgments  by  the  tes- 
tator of  the  Defendant's  care  and  attention  to  him,  as  nurse  and 
housekeeper,  and  expressions  of  his  intention  in  her  favor.  The 
evidence  was  read. 

Mr.  lZomt%,  for  the  Plaintiffs,  relied  upon  the  rule,  that  in  these 
cases  the  debt  is  satisfied  by  the  legacy ;  which  rule,  though  it  has 
been  disapproved,  has  always  been  considered  binding:  Chancey's 
Case  (1).  Richardson  v.  Cheese  (2)  ;  also  upon  the  inference  from 
the  intention  expressed  in  this  Will  as  to  other  legacies ;  insisting 
therefore,  that  evidence  could  not  be  admitted. 

Mr.  Richards  and  Mr.  Thomson^  for  the  Defendant — Great  dis- 
satisfaction has  always  been  expressed  at  the  rule  ;  every  Judge  ex- 
claiming against  it ;  and  endeavoring  to  support  any  fair  distinction, 
upon  which  its  application  might  be  avoided.  This  case  has  cir- 
cumstances, by  which  it  is  distinguished.  First,  this  debt  is  for 
wages  to  a  servant ;  and  Lord  Hardwicke  says,  in  Richardson  v. 
Cheese  (3),  that  this  doctrine  of  satisfaction  has  not  been  applied  to 
debts  of  that  nature.  The  reason  is,  that,  wages  growing  due  from 
time  to  time,  the  amount  of  the  debt  is  not  certain  at  the  date  of  the 
Will :  the  debt  therefore  wants  that  character  of  certainty,  which  in 
order  to  apply  the  rule  as  to  satisfaction,  is  essential ;  as  in  Rawlins 
V.  Powel  (4)  a  legacy  was  held  not  to  be  a  satisfaction  of  a  debt 
upon  an  open,  running,  account ;  the  testator  not  at  the  moment 
understanding  the  precise  amount.  The  evidence  in  this  case  is 
very  important ;  and  though  evidence  of  this  sort  is  to  be 
[*545]  *  received  with  some  degree  of  caution,  it  is  admissible. 
The  testator  in  a  conversation,  subsequent  to  the  Will,  al- 
ludes to  the  legacy  he  had  given,  and  to  the  debt  he  owed,  to  the 
Defendant ;  and  speaks  of  the  mode  he  had  adopted  for  payment 
of  the  debt ;  with  a  view  to  render  the  payment  more  advantageous 
to  her. 

Mr.  RxmUhfy  in  reply. — ^It  is  very  difficult  to  find  a  sound  distinc- 
tion between  wages  and  any  other  debt ;  and  the  Court  has  never 
considered  how  the  debt  arose.    That  distinction  is  not  taken  either 

(1)  1  P.  Wms.  408 ;  see  Mr.  Cox's  note;  Lee  v.  Brown,  and  Tolson  v.  Cottms^ 
atOe,  vol.  iv.  362,  48a 

(2)  3  Atk.  65. 

(3)  3  Atk.  65. 

(4)  1  P.  Wms.  297. 
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in  Chancey^s  Case  (1),  or  Richardson  v.  Greese  (2),  though  the 
Court  seemed  in  distress  for  arguments  to  support  the  judgment : 
Lord  King  relying  upon  immaterial  and  superfluous  words;  and 
Lord  Hardwicke  upon  the  inference  from  not  making  the  small  ad- 
dition of  5/.  to  what  the  testator  had  before  given  the  Defendant. 

Then,  as  to  the  evidence,  whether  that  will  take  this  case  out  of 
the  general  rule :  1  st.  Evidence  as  to  the  intention  ought  not  to  be 
received.  Evidence  is  received  to  rebut  the  presumption,  where 
there  is  not  expression  in  the  Will,  showing  the  intention :  but  there 
is  no  instance  of  admitting  evidence,  where  the  testator  has  shown 
his  intention  by  words,  found  in  the  Will.  Then  this  evidence 
proves  nothing ;  amounting  to  no  more  than  that  in  the  course  of  a 
conversation  upon  the  Will,  not,  as  it  seems,  in  tlie  same  sentence, 
the  testator  said,  as  to  the  money  he  owed  the  Defendant,  he  would 
put  her  money  out  for  her  use.  It  comes  to  this  merely ;  that  after 
making  his  Will  he  spoke  of  what  he  owed  her  for  wages 
as  still  a  debt,  and  to  be  paid.  That  does  *  not  show,  that  [*  546] 
he  did  not  mean  satisfaction.  The  gift  of  the  legacy  did 
not  make  the  other  less  a  subsisting  debt.  He  might  also  intend 
afterwards  to  diminish  the  legacy. 

The  Lord  Chancellor  [Eldon]. — ^It  would  be  too  hasty  to  de- 
cide this  case  without  seeing  the  Will.  If  no  new  topic  of  argument 
arises  upon  the  Will,  the  case  will  turn  altogether  upon  the  question 
as  to  admitting  the  evidence,  and  the  effect  of  it ;  for,  whatever  is 
due  to  the  remark  of  Lord  Hardwicke,  that  there  is  no  decision,  ap- 
plying this  rule  to  a  servant's  wages,  this  case  is  not  to  be  decided 
upon  the  general  rule  of  presumption  ;  as  the  observations,  capable 
of  being  applied  to  current  accounts  and  wages,  do  not  apply  to  the 
Will,  by  a  testator,  contemplating,  whether  he  shall  by  those  acts  of 
bounty  satisfy  such  demands.  First,  he  expresses  his  intention  not 
to  satisfy  debts,  that  he  owes  or  shall  owe  to  other  legatees.  So,  he 
imposes  a  condition  as  to  another  servant,  of  being  in  his  service  at 
his  death  :  a  condition,  not  imposed  as  to  the  legacy  to  this  Defend- 
ant. To  that  other  servant  he  gives  10/.  in  addition  to  all  such 
moneys  as  he  shall  owe  him  for  wages,  or  otherwise :  that  legacy 
connecting  itself,  not  only  with  the  debt  due  at  that  time,  but  with 
any  debt  the  testator  might  owe  at  his  decease  to  that  servant. 
Then  immediately  afterwards  comes  this  legacy  of  1000/.  to  the  De- 
fendant. As  to  two  persons,  standing  in  the  ''same  relation  to  him, 
and  having  demands  of  the  same  nature,  he  says,  the  legacy  to  one 
is  to  be  in  addition  to  wages ;  and  does  not  say  that  as  to  the  other. 
The  presumption  therefore,  not  upon  the  rule  of  law,  but  upon  the 
whole  Will,  is,  that  this  legacy  is  not  in  addition  to  wages ;  the  tes- 
tator having  expressly  directed,  that  the  other  shall  be  in  addi- 
tion. 

*  The  question,  whether  the  evidence  i^  admissible,  or     [*  547] 


(1)  IP.  Wins.  408. 

(2)  a  Atk.  65. 
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not,  turns  upon  the  point,  whether  the  inference  from  the  ex- 
press direction,  that  the  other  legacy  shall  be  in  addition  to  wages, 
is  strong  enough  to  require  a  decision,  that  as  to  this  legacy  the  ad-  * 
dition  to  wages  is  upon  the  face  of  the  Will  necessarily  excluded. 
If  it  is  not,  then  upon  the  rule  as  to  satisfaction  of  Portions  (1),  &c. 
these  declarations  may  be  admitted.  If  admitted,  they  are  to  be 
looked  at  with  great  attention ;  to  see,  whether  the  necessary  effect 
is  to  beat  down  ttie  fair  inference  from  the  written  context ;  which 
is  the  most  solemn  declaration  he  can  make ;  particularly,  as  the 
parol  declaration  is  not  contemporary.  The  truth  of  the  declarations 
may  in  a  great  degree  be  tried  by  the  Will  itself.  As  to  the  effect 
of  the  declaration  upon  the  written  Will,  that  is  always  a  diffioult 
question  ;  seeing  these  declarations  bonstrued^^  so  very  differently  ; 
which  I  am  authorised  to  say  by  these  two  cases,  that'  have  been 
cited.  If  this  rule  of  presumption  was  once  established,  and  under- 
stood to  be  the  rule,  it  would  have  been  infinitely  better,  that  it 
should  not  be  destroyed  by  small  observations  upon  small  circum- 
stances ;  the  Court  trying  to  find  out  a  distinction.  It  would  have 
been  better  either  to  have  aided  by  the  rule,  or  to  have  said  boldly, 
it  should  exist  no  longer.  As  to  the  case  of  Richardson  v.  Greese  (2), 
supposing,  the  legacy  of  500/.  was  a  satisbction  of  the  debt,  a  lega- 
cy of  240Z.  was  a  very  good  reason  for  not  giving  that  legatee  5L 
with  the  other  servants. 

[*548]  .  Nov.  leth.  ♦The  Lord  Chancellor  [Eldon]  stated 
Chancey^s  Case  (3).  Fowkr  v.  Fowler  (4),  before  Lord 
Talbot.  Hobbs  v.  Tate  (5) ;  a  bequest  of  250/.  to  a  servant,  to 
whom  wages  were  due  to  the  amount  of  98/. ;  and  the  legacy  was 
held  not  a  satisfaction,  on  account  of  extraordinary  services ;  not 
what  the  servant  was  hired  for.  Duffer  v.  Chalcroft  (6).  Stamer 
V.  fVade  (7).  Shudal  v.  Jekyll  (8).  Richardson  v.  Greest  (9). 
Debeze  v.  Mann  (10).  The  Lord  chancellor  stated -the  last  case 
from  his  own  note,  and  the  cases  before  Lord  Hardwicke  from  the 
notes  of  Mr.  Joddrell ;  Mr.  Browne,  (the  King's  Counsel)  ;  and  Lord 
Hardwicke's  manuscript  notes ;  by  which  the  printed  report  of  Rich^ 
ardson  v.  Greese  (l\)  appeared  to  be  correct;  Lord  Hardwicke  ex- 
pressing his  opinion,  that  by  the  penning  of  the  Will  there  was 

(1)  .^nfe,  the  notes,  vol.  i.  1112,  259;  Hinckdiffh  v.  Hinchdiffe,  ^hoIus  v.  CahTf 
ill  516,  530 ;  Trimmer  v.  Bayney  vii.  508 ;  Robinson  v.  nkUUv^  ix.  577.  See 
farther,  os  to  the  admission  of  evidence,  Pole  v.  Lord  Somers,  and  Druce  v.  Lknt- 
son,  vi.  309,  385. 

(2)  3  Atk.  65. 

(3)  1  P.  Wras.  408. 

(4)  3  P.  Wme.  353. 

(5)  In  Chancery,  1738. 

(6)  In  Chancery,  1740. 

(7)  In  Chancery,  mss.  Mr.  Joddrell. 

(8)  2  Atk.  5ia 

(9)  3  Atk,  65. 

( 10)  2  Bro.  C.  C.  1G5,  519. 

(11)  3  Atk.  6rj.       . 


1805.]  WALLACE  V.   POMFHET.  548 

no  satisfaction ;  and  laying  considerable  stress  upon  the  words, 
<<  after  debts  and  legacies  are  paid."  His  Lordship  then  proceeded 
thus  (1): 

All  the  cases  authorize  the  admission  of  evidence ;  which  is  clearly 
to  be  admitted  in  this  instance ;  and  I  am  very  sorry  to  add,  that  I 
think  myself  fully  justified  by  all  the  cases  in  saying,  that  evidence 
has  not  only  been  admitted,  but  at  least  as  much  eifcct  has  been 
given  to  it,  as  can  be  said  fairly  to  belong  to  it.  I  do  not  except 
from  this  observation  even  Lord  Thurlow  himself  in  the  case  of  De- 
beze  V,  Mann  (2)  ;  for  in  that  case  his  Lordship  held 
this  upon  the  whole  ;  that,  though  the  *  testator  had  given  [*  549] 
the  legatee  lOOOZ.  upon  marriage  and  afterwards  in  his  life 
600/.  more,  in  all  near  240Z.  more  than  the  legacy,  yet  the  legacy 
was  to  be  paid ;  construing  the  expression,  that  there  would  be  more 
hereafter,  as  his  life  was  a  bad  one,  as  indicating  an  intention  to  ^ 
give  something  more  at  his  death ;  and  therefore,  that  the  gift  of 
600/.  more  between  the  marriage  and  his  death  did  not  satisfy  that 
declaration.  I  think,  I  may  venture  to  say,  a  determination,  taking 
the  other  course,  might  probably  have  been  justified :  the  testator 
alluding  to  his  death  in  no  other  terms  than  by  saying,  his  life  was 
a  bad  one.  That  case  is  decisive  to  show,  that  evidence  must  be 
admitted  ;  and  the  length,  to  which  the  Court  will  carry  it. 

But,  looking  at  the  parol  evidence  in  this  case,  it  is  infinitely 
stronger  than  in  any  of  the  cases,  in  which  evidence  has  had  effect : 
provided  it  is  believed  ;  and  there  is  great  hazard,  I  admit,  of  decid- 
ing upon  what  is  not  true :  but  I  have  no  right  to  reject  this  evi- 
dence as  false.  The  first  part  of  this  declaration  brings  this  very 
much  to  the  case  I  have  cited  from  Mr.  Browne's  (3^  Manuscripts ; 
that  the  legacy  was  for  her  attention  to  him  in  sicKness ;  and  the 
wages  for  service.  The  subsequent  part  of  the  evidence  is  an  ex- 
press declaration  as  to  what  he  owed  her  for  wages,  that  he  intended 
to  put  her  money  out  at  interest.  It  is  true,  as  has  been  observed 
by  Mr.  Romilly,  he  might  have  reduced  the  legacy :  but  the  case, 
if  put  upon  that,  cannot  be  reconciled  with  what  was  done  in  the 
case  upon  Sir  Joseph  Jekyll's  Will  (4),  and  the  other  cases. 

This  legacy  therefore  is  not  a  satisfaction  of  the  debt. 
The  consequence  is,  the  Bill  must  be  dismissed :  *  but  the     [*  550] 
eflfect  of  the  parol  evidence  is  so  strong,  that  on  that  ac- 
count I  am  justified  by  one  of  the  cases  (5)  in  dismissing  it  without 
costs ;  if  the  Plaintiffs  will  pay  the  legacy,  with  interest. 


With  respect  to  the  prima  facie  presumption,  according  to  which  a  debt,  and, 
a  fortiori,  a  portion,  is  held  to  be  satisfied  by  a  legacy  of  equal  or  greater  amount, 
see,  ante,  the  notes  to  Ellison  v.  Cookson,  1  V.  100 ;  note  2  to  Barclay  v.  Waim- 

(1)  ThiA  account  of  the  beginning  of  the  judgment  ex  relatione, 

(2)  2  Bro.  C.  C.  165,  519.  Stated  also  by  the  Lord  Chancellor  from  his  own 
note. 

(3)  The  King's  Counsel,  in  the  time  of  Lord  Hardwicke. 

(4)  ShvdaU  V.  JehfU,  2  Atk.  5ia 

(5)  Richardson  v.  Greese,  3  Atk.  (55 ;  see  page  70. 
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wrighi^  3  V.  462 ;  and  note  6  to  Blake  v.  Bunbury,  1  V.  194.  But  this  distinction 
is  to  be  attended  to :  a  debt  is  never,  or  very  rarely,  held  to  be  constructively 
satisfied,  unless  by  something  precisely  tjusdem  generis,  and  equally  certain; 
irhilst  a  less  strict  construction  is  frequently  adopted  with  respect  to  satisfaction 
of  a  portion :  see  note  3  to  Wilson  v.  PigoU,  2  V.  351,  and  note  2  to  Spccrkes  v. 
CcUor,  3  V.  530.  All  prima  fade  presumptions  in  opposition  to  a  le|[al  claim  are, 
of  course,  liable  to  be  rebutted,  or  they  irould  cease  to  be  only  prtma  facie  pre* 
sumptions,  and  become  conclusive. 

And,  to  rebut  such  presumptions,  not  only  circumstances  proving  a  different 
intention,  but  even  loose  parol  declarations  of  the  testator  under  whose  will  such 
presumptions  arise,  are  admissible  evidence ;  as,  on  the  other  hand,  similar  evi- 
dence may  be  received  in  support  of  such  presumptions:  see  note  3  to  CUnnel  v. 
Lewthwaite,  2  V.  465 ;  and  note  3  to  JVbtine  v.  Finch,  1  V.  344 ;  see,  also,  note  3 
to  Gibbtms  v.  Caunt,  4  V.  840. 
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[1805,  Nov.  22.] 

A  LETTER  to  a  Solicitor,  with  directions  for  preparing  the  conveyance  of  a  pur- 
chase, described  generally  as  the  land  bought  of  A.,  not  specifying  the  teims, 
is  not  sufficient  evidence  of  a  contract  withm  the  Statute  of  Frauds. 

Therefore  the  conveyance  being  subsequent  to  the  Will  of  the  purchaser,  and  no 
previous  contract  according  to  the  Statute,  giving  him  an  equitable  interest, 
the  estate  did  not  pass  by  his  Will. 

Where  a  written  agreement  for  the  purchase  of  an  estate  has  been  executed,  the 
purchaser  has  the  estate  in  £qui^  ;  and  it  will  pass  by  his  Will ;  which  will 
not  be  revoked  by  the  subsequent  conveyance  of  the  legal  estate  (a),  [p.  554.] 

Robert  Udnt  by  his  Will,  dated  the  1st  of  Jane  1801,  gave, 
devised  and  bequeathed,  to  trustees,  their  heirs,  executors,  adminis- 
.trators,  and  assigns,  all  and  singular  his  freehold,  copyhold,  and 
leasehold  messuages,  lands,  tenements,  and  hereditaments,  at  Ted- 
dington,  and  all  other  his  freehold,  copyhold,  and  leasehold  prem- 
ises, whatsoever  and  wheresoever,  and  of  what  nature  or  kind  soever, 
in  Great  Britain,  and  which  at  the  time  of  his  death  he  might  be 
seised  and  possessed  of  or  entitled  to  either  in  possession,  remain* 
der,  reversion  or  expectancy,  and  of  which  he  had  power  to  dispose 
by  his  said  Will,  except  his  freehold  and  leasehold  messuages  in  Pa- 
ternoster-Row ;  upon  trust  to  sell  and  dispose  of  the  money. 

By  indentures  of  lease  and  release,  dated  the  18th  and  19th  of 
August,  1801,  Henry  Peters,  in  consideration  of  990/.  paid  by 
Robert  Udny,  conveyed  certain  estates  to  him  and  his  heirs  ;  to  hold 
to  him  and  his  heirs,  to  such  uses  as  he  should  by  Deed  or  Will  ap- 
point ;  and,  in  default  of  appointment,  to  the  use  of  Robert  Udny 
and  his  assigns  for  life,  without  impeachment  of  waste ;  remainder 
to  trustees  for  his  life  to  prevent  dower ;  remainder  to  the  use  of  the 
heirs  and  assigns  of  Robert  Udny. 

(a)  Equity  considers  land,  directed  in  wills,  or  other  instruraents,  to  be  sold  and 
converted  into  money,  as  money ;  and  roonev  directed  to  be  employed  in  the  pur- 
chase of  land,  as  land.  Craig  v.  Leslie,  3  Wheat  563, 577 ;  2  Story'iB  Eq.  Juris.  99. 
*  VOL.  XI.  24* 
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The  testator  died  upon  the  8th  of  January,  1802.  Under  an 
Order,  made  upon  the  application  of  a  purchaser  of  part  of  the 
testator's  estates,  for  an  inquiry,  whether  the  devisees  in  trust  could 
make  a  good  title,  or  whether  any  and  what  part  of  the  premises 
descended  to  the  heir  at  law,  the^  Master's  Report  stated,  that  the 
solicitor,  employed  by  the  testator  in  the  purchase  from  Peters, 
received  the  following  letter  from  the  testator,  dated  the  8th  of 
November,  1800:  ' 

<<  I  desired  Mr.  Bracebridge  to  acquaint  you  that  I  wish't  you  to 
make  the  title  to  the  land  I  bought  of  Mr.  Peters ;  and  beg  you 
will  attend  that  it  must  be  in  bar  of  dower ;  for  which  purpose  it 
may  be  made  to  Edward  Vaux  Esqr.  of  London,  merchant,  as  trus- 
tee ;  and  the  sooner  it  is  done  the  better.  You  would  get  the  partic- 
ulars of  the  lai^d  and  the  value  of  the  copyhold  to  be  made  free 
from  Mr.  Bracebridge." 

The  Report  farther  stated  the  affidavit  of  the  solicitor,  that  the 
conveyance  of  the  land,  mentioned  in  the  letter  to  be  purchased 
from  Peters,  was  delayed  from  November  1800  till  August  1801,  in 
consequence  of  objections  taken  by  the  purchaser  of  other  estates, 
depending  upon  the  same  title ;  the  investigation  of  which  it  was 
thought  advisable  to  wait  The  Master  certified,  that  his  opinion  was, 
that  the  devisees  in  trust  can  make  a  good  tide,  except  as  to  11  acres, 
conveyed  to  the  testator  after  the  date  of  the  Will ;  and,  it  appear- 
ing by  the  letter  of  the  testator,  that  he  had  purchased  these  1 1 
acres  long  before  the  date  of  the  Will,  though  no  conveyance  was 
made  to  him  until  after  that  date,  the  Master  was  of  opinion,  that 
the  equitable  estate  passed  under  the  Will  to  the  devisees ;  and  the 
legal  estate  descended  upon  his  heir  at  law  in  trust  for  the  devisees 
of  his  Will ;  and  therefore  the  devisees  and  the  heir  at 
*  law,  joining  in  the  conveyance,  as  the  Master  conceived  [*  552] 
the  heir  might  be  compelled  to  do,  could  make  a  good 
title. 

An  exception  was  taken  by  the  heir  at  law  to  the  Report ;  sug- 
gesting, that  the  Master  ought  to  have  found,  that  the  testator  had 
not,  when  he  made  his  Will,  an  equitable  estate  in  the  11  acres ; 
the  letter  not  containing  evidence  of  a  contract  by  the  testator  be- 
fore the  date  of  his  Will  for  the  purchase  under  such  circumstances 
that  a  Court  of  Equity  could  have  enforced  it;  and  therefore  he 
had  not  at  the  date  of  his  Will  any  estate,  that  could  pass  by  it. 

Mr.  RomiUy  and  Mr.  CuUeUf  in  support  of  the  Exception. — ^There 
is  no  evidence  of  the  alleged  contract,  previous  to  the  Will,  except 
the  letter  of  the  testator  to  his  solicitor.  It  is  true,  though  formerly 
doubted,  a  letter  to  an  agent,  stating  the  terms  of  the  contract,  wiU 
prevent  the  effect  of  the  Statute  of  Frauds  (1).  But  this  letter, 
containing  no  terms,  nothing  as  to  what  was  purchased,  or  the  price, 
mentioning  only  '^the  land"  he  bought  from  Peters,  does  not  state 

(1)  Stat  29  Ch.  XL  c.  3.  See  Tawnof  v.  Cnwlhtr,  3  Bra  C.  C.  161, 318 ;  and 
the  note,  ante,  vol.  iii.  713. 
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a  contiact,  that  can  take  the  case  out  of  the  Statute;     Upon  that  | 

letter  a  decree  for  a  specific  performance  could  not  have  been  ob-  % 

tained. 

Mr.  Richards,  Mr.  Trower,  and  Mr.  Martin,  for  the  Report. — 
The  testator  took  the  conveyance  of  these  1 1  acres  un- 
[*  553]  der  a  previous  agreement ;  by  the  effect  of  which  he  *  had 
the  equitable  interest ;  and  might  have  insisted  upon  a 
performance.  This  letter,  speaking  of  the  title  to  the  land,  bought 
of  Peters,  is  evidence ;  and  may  be  considered  as  forming  part  of, 
or  referring  to,  the  subsequent  deed.  It  is  quite  sufficient  in  a  letter 
to  refer  to  a  paper-writing  not  signed ;  which,  if  sufficiently  explicit, 
will  have  effect  as  a  writing  within  the  Statute  (i).  The  acknowl- 
edgment of  the  contract  by  letter  is  what  binds  the  party  :  taking  it 
out  of  the  mischief,  against  which  the  Statute  was  directed  :  and  the 
terms  may  be  proved,  or  admitted  by  the  answer.  This  letter,^^i-»  • 
recting  the  solicitor  to  prepare  the  conveyance,  must  mean,  accord- 
ing to  the  terms  of  the  agreement ;  which  is  stronger  than  the  sim- 
ple recognition  of  the  contract.  The  solicitor  may  be  considered 
the  agent  both  of  the  vendor  and  the  vendee. 

Mr.  Romilly,  in  reply. — ^The  proposition  is  new,  and  contradicted 
by  many  cases,  that,  if  it  appears  in  writing,  that  there  was  an 
agreement,  though  it  does  not  appear  what  it  was,  that  is  sufficient. 
Suppose,  the  solicitor  could  be  considered  the  agent  of*  both  par- 
ties ;  of  which  there  is  no  evidence ;  or,  even  suppose  an  agreement 
in  the  terms  of  this  letter  had  been  signed  by  both  parties,  and  had 
been  thus  expressed,  <^  the  land  mentioned  between  us,  and  upon 
the  terms  mentioned  between  us ;  "  such  an  agreement  could  not 
have  been  executed.  That  was  decided  in  Brodie  v.  St.  Paul  (2). 
The  mischief,  against  which  the  Statute  (3)  was  directed  principally, 
was  perjury  as  to  the  terms  of  agreement.  It  cannot  be  conceived, 
the  Legislature  intended  so  nugatory  a  thing  as  to  prevent  perjury 

(1)  Foraier  v.  HaU,  ante,  vol.  iii.  G9& 

(2)  .Sntc,  voL  L  326.    In  the  valuable  collection  of  cases,  decided  by  Lord 

Redesdale,  (1  Schoales  &  Le  Froy's  Reports,  page  35,  Chnan  v. 
[  *  554  ]       Cooke),  *  his  Lordship,  speaking  of  the  case  of  Brodie  v.  jSIL  Pmd^ 

as  a  decision  upon  the  point,  that  the  terms  of  an  agreement  within 
the  Statute  of  Frauds  cannot  be  supplied  by  parol  evidence,  says,  "  It  is  extremely 
difficult  to  collect  that  from  the  Report  of  tne  case  ;  for  I  observe,  that  Uie  Re- 
porter has  omitted  to  state  the  fact,  on  which  the  question  turned :  he  does  not 
state  the  agreement:  and  you  only  discover  from  die  argument  what  was  really 
the  question  between  the  parties." 

As  that  Report  is  frequently  referred  to,  and,  except  in  this  instance,  without 
animadversion,  (see  post,  vol.  xv.  523)  it  will  not  be  thought  improper  to  observe, 
that,  the  point  in  the  cause  being,  what  was  the  agreement,  and  the  Bill  being 
dismissed,  as  that  could  not  consistently  with  the  Statute  of  Frauds  be  ascer- 
tained, the  agreement  could  be  stated  in  no  other  way  thui  by  stating  the  terms, 
which  each  party  insisted,  as  having  been  read  upon  the  first  meeting  from  the 
paper  referred  to,  constituted  the  agreement.  Indeed  his  Lordship's  account  of 
the  case  from  his  recollection  corresponds  precisely  with  the  Report  See,  also, 
2Sch.&Lef.7,557;3Mer.()3.  /  r- 

(3)  Stat  29  Ch.  II.  c.  a 
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merely  as  to  the  fact  of  an  agreement :  not  as  to  the  terms.     It  is 
to  be  lamented,  that  the  Statute  has  been  so  much  infringed. 

The  Lord  Chancellor  [Eldon]. — ^The  question  is,  whether  in 
Law  or  Equity  the  testator  had  this  land  at  the  time  he  made  his 
Will.  It  has  been  long  decided,  that,  where  a  written  agreement 
for  the  purchase  of  an  estate  has  been  executed,  the  purchaser  has 
the  estate  in  Equity  ;  and,  as  he  has  it  in  Equity,  it  will  pass  by  his 
Will :  which  will  not  be  revoked  by  the  subsequent  con- 
veyance of  the  legal  *  estate  (1).  But  that  decision  has  [*555] 
always  gone  upon  this ;  that  the  party  has  it  in  equity  by 
force  of  the  contract.  The  ground,  upon  which  this  case  is  put,  is, 
not  that  he  had  the  estate,  but,  that  this  letter  is  evidence,  upon 
which  a  specific  performance  could  be  compelled ;  and,  that  letter 
being  previous  i6  the  Will,  it  is  alleged,  that  therefore  he  had  the  es- 
tate in  equity.  The  answer  to  that  is,  that  this  letter  does  not  ex- 
press the  terms  of  the  agreement,  in  such  a  way,  that  a  specific  per- 
formance could  be  compelled.  It  amounts  to  no  more  than  that 
there  was  a  parol  agreement  upon  some  terms  ;  admitting  that ;  but 
leaving  altogether  to  parol  evidence  to  say,  what  the  terms 
were;  and  therefore,  what  the  agreement  was.  The  Will  was 
made  immediately  afterwards.  Suppose,  the  testator  had  died  the 
day  afterwards ;  could  his  keir  have  claimed  this  land  by  descent  ? 
The  vendor  might  have  said,  he  should  not  have  it.  The  executor 
might  have  refused  to  pay  for  it.  If  the  heir  "could  not  have  claimed 
in  that  case,  the  reason  must  be,  that  it  was  not  the'  estate  of  the 
ancestor.  If  that  is  so,  how  can  the  devisee  claim  the  estate,  as  hav- 
ing been  his  ?  The  possibility,  that  the  executor  may  pay  for  it,  is 
nothing ;  as  then  it  would  be  his  only  by  the  voluntary  accession  of 
the  representative.  But  it  does  not  rest  there.  Could  Peters,  or,  if 
he  had  died  at  that  moment,  could  his  heir  have  been  compelled  to 
convey  ?  They  could  not  have  been  compelled.  The  testator  nei- 
ther had  the  estate  in  equity  ;  nor  could  call  for  it.  The  subsequent 
conveyance,  therefore,  is  the  instrument,  by  which  the  estate  became 
his ;  and,  that  being  subsequent  to  his  Will,  the  estate  did  not  pass 
by  it 

Therefore  allow  the  Exception. 

1.  A  VENDEE  who  has  entered  into  an  agreement  for  the  ptirchasc  of  an  estate, 
when  stich  agreement  is  binding  on  all  the  parties  to  the  contract,  is  considered 
in  equity  as  the  owner  of  the  estate,  which,  therefore,  may  pass  by  his  will,  made 
after  the  contract ;  nor  will  a  subsequent  unqualified  conveyance  of  the  legal  fee 
revoke  that  will,  though  any  modification  of  the  quality  of  the  estate  would  have 
that  effect:  see,  anU,  note  3  to  Peny  v.  Philips,  1  V.  2511:  and  the  notes  to 
Brydgta  v.  Tht  Duchess  of  Chandos,  2  V.  417.  This  doctrine,  that,  whenever  a 
purchase  is  finally  completed,  the  estate  is  considered,  in  equity,  as  having  be- 
longed to  the  vendee  from  the  time  of  the  contract,  will,  of  course,  be  the  same, 
whether  the  consequences  of  such  relation  back  to  the  time  of  the  agreement,  are 
advantageous  or  disadvantageous  to  the  purchaser,  or  to  the  vendor ;  and,  aforti' 
ort,  the  interests  of  the  real  or  of  die  personal  representatives  of  either  of  the  con- 

(\)  Doe  V.  Pott,  Doug.  684;  WcOU  v.  FuUmionj  cited  I^oug.  691.  See  Bryds^ 
V.  Tht  Dudiess  of  Chamlos,  ante,  vol.  ii.  417,  and  the  references. 
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tracting  parties,  camot  affect  the  principle :  see  note  5  to  &iofi  v,  Sadt^  7  V. 
265. 

2.  An  acknowledvinent  by  letter  of  a  contract  respecting  real  estate  may  be 
sufficient  to  satisfy  Uie  Statute  of  Frauds ;  but  the  UariM  of  the  contract  must  be 
proved :  see  note  1  to  For$Ur  v.  HaU^  3  V.  696.  For,  though  an  agreement  be 
reduced  into  writing,  and  signed  b]r  the  party  to  be  charged,  yet,  when  the  tenns 
are  uncertain,  equity  will  not  lend  its  aid  to  cany  such  a  loose  agreement  into 
execution ;  see  note  1  to  Calveriy  v.  WtlUams,  1  V.  210 :  all  Courts  of  Equi^ 
reserve  to  themselves  a  judicial  discretion  on  this  head ;  and,  although  they  do  not 
require  that  the  signed  agreement  should  actually  emboffy  all  the  tenns,  provided 
it  contain  such  a  distinct  reference  to  other  written  documents,  as  may  enable  the 
particulars  to  be  unequivocally  collected  aliunde;  still,  where  any  of  the  essential 
parts  of  an  agreement,  respecting  tesl  estate,  are  only  to  be  ascertained  by  parol 
evidence,  specific  performance  will  not  be  enforced ;  see  the  notes  to  BrodU  ▼. 
St.  Paul,  1  V.  336. 

A  ffenenl  charge,  incorporated  in  a  duly  attested  will,  enables  a  testator  to 

five  legacies  secured  on  his  lands,  by  subsequent  unattested  codicils ;  see  notes 
,  5,  to  Habergham  v.  VmetrU,  1  V.  6a 


[*556]  OGLE'S  CASE. 

[1805,  Nov.  22.] 

Bankrupt  on  motion  in  the  bankruptcy  discharged  fit>m  an  arrest  and  detainers ; 
as  having  been  arrested  on  his  way,  though  with  a  deviation,  bonajide  for  the 
purpose  of  examination  before  the  CdmmiBsioners  (a).  ^ 

Ma.  RoMiLLT  moved  that  a  bankrupt  should  be  discharged  from 
an  arrest,  and  detainers,  lodged  against  him;  as  having  been' arrested 
in  London,  in  his  way  from  Bath  to  Liverpool,  for  the  purpose  of 
examination  before  the  Commissioners ;  observing,  that  a  petition  is 
not  necessary  for  this  purpose. 

Mr.  TVetherell,  for  the  Plaintiff  in  the  action,  opposed  the  motion  ; 
suggesting  that  the  bankrupt  was  in  London  for  other  purposes,  dis- 
tinct from  his  bankruptcy. 

The  Lord  Chancellor  [Eldon]  agreed,  that  a  petition  was  not 
necessary ;  referring  to  Aylefs  case  before  Lord  Thurlow ;  in  which 
the  application  was  viva  voce  in  Court  (1). 

His  Lordship  observing,  that  the  right  to  the  discharge  depended 
on  the  point,  whether  the  Bankrupt  was  bona  fide  on  the  way  to  his 
examination,  upon  the  affidavits,  made  the  Order,  that  the  creditor, 
who  had  arrested  him,  should  discharge  him ;  and,  that  all  parties, 
who  had  lodged  detainers  against  him,  or  who  should  lodge  detainers 
against  him,  before  he  should  be  discharged  from  that  arrest,  should 
discharge  him  from  those  detainers  (2),  and,  that  service  at  tlie  last 
place  of  abode  should  be  good  service. 

(a)  If  the  arrest  is  bad,  all  detainers,  whether  before  or  after  the  arrest,  are  in- 
operative. A  voluntary  attendance  before  the  commissioners  by  a  bankrupt,  in 
order  to  pass  his  examination,  does  not  deprive  him  of  his  privilege  and  protection 
from  arrest    Ex  parte  Rosa,  1  Rose,  2G0 ;  1  Mont  on  Bank.  Laws,  117, 118. 

(1)  Ez  parte  King,  ante,  vol.  vii.  312. 

(2)  See  Ex  parte  Dumbell,  ante,  vol.  x.  338. 
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The  Order  was  taken  by  the  Register ;  bat  upon  Mr.  RonUUy's 
suggestion,  that  it  ought  to  be  in  the  bankruptcy,  the 
Lord  Chancellor  said,  it  would  be  safer  to  *  make  it  in      [*  557] 
bankruptcy;  and. made  the  Order  accordingly  (1). 

See,  ante,  the  notes  to  Ex  parte  HaiMna^  4  V.  691 ;  and,|NM<,  the  note  to  Goa- 
eoyn^t  can,  14  V.  18a 


BERNAL,  Ex  parte. 
[1805,  Nov.  9, 12, 2a] 

The  proceedings  under  a  Commission  of  Bankruptcy,  superaeded,  ordered  to  be 
produced  at  the  hearing  of  a  cause  in  the  Court  of  Chancery  in  Ireland,  with 
a  view  to  evidence  from  the  bankrupt's  examinatioa    But  not  of  conrse. 

Papers  of  Record  in  another  Court  of  Justice,  used  at  the  hearing  of  a  cause  in 
the  Court  of  Chancery,  saving  just  exceptions,  [p.  559.] 

This  petition  prayed,  that  the  examination  of  a  bankrupt  under 
a  Commission,  which  had  been  superseded,  may  be  produced  at  the 
hearing  of  a  suit  in  the  Court  of  Chancery  in  Ireknd. 
•  The  Attorney  General^  [Hon.  Spencer  Perceval],  Mr.  Piggott,  Mr. 
Romilly,  and  Mr.  Hart,  in  support  of  the  Petition. — ^Admitting,  that 
this  discovery  is  compelled  by  the  law,  why,  being  made,  should  it 
not  be  used  in  a  civil  suit  ?  It  is  not  obtained  under  pain  of  death. 
The  only  penalty,  under  which  the  bankrupt  submits  to  examination, 
is  the  penalty  of  perjury,  if  he  swears  falsely ;  but  that  peril  ought 
not  to  weigh,  where  the  examination  is  to  be  used  in  a  civil  suit  be- 
tween subject  and  subject.  Examinations  that  are  refused  in  crim- 
inal cases,  are  received  in  civil  suits.  Thus  a  man,  under  examina- 
tion before  a  magistrate,  is  not  bound  to  make  a  discovery ;  but,  if 
be  does,  that  declaration  may  be  given  in  evidence  in  a  civil  action  ; 
always  confining  it  to  civil  cases.  Is  it  not  better,  that  the  bankrupt 
should  be  compelled  to  pay  a  fictitious  debt  upon  his  own  confes- 
sion, than  that  a  creditor  should  by  being  deprived  of  the  benefit  of 
his  confession  lose  an  honest  debt  ?  Suppose,  the  bankrupt 
might  have  demurred  to  a  question ;  *even  as  the  answer  [*558] 
might  forfeit  his  life :  he  ought  to  have  demurred ;  and, 
having  waived  that  advantage,  is  now  too  late  in  the  objection.  If 
this  confession  had  been  made  in  a  suit  in  Chancery,  this  application 
would  have  been  of  course ;  and  the  proceedings  in  bankruptcy  are 
as  much  in  jout  Lordship's  custody,  as  the  proceedings  in  a  cause 
in  the  Court  of  Chancery  are  in  the  custody  of  the  Lord  Chancellor. 
The  circumstance  that  the  Commission  has  been  superseded,  does 
not  make  any  difference. 

(1)  Ante,  Sidgttr  v.  Birdi,  vol.  ix.  69 ;  £r  parte  King,  Ex  parte  Dwdmf,  viL 
312, 317,  and  the  note,  iii.  31. 
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Mr.  Fonblanqiiej  for  the  Bankrupt,  opposed  the  Petition. 

The  Lord  Chancellob  [Eldon]. — ^It  struck  me,  that  this  petition, 
for  an  order  to  have  the  proceedings  under  this  Commission  of  Bank- 
ruptcy produced  at  the  hearing  of  a  cause  in  the  Court  of  Chancery 
in  Ireland,  was  new,  as  an  application  of  course.  I  recollected  re- 
quests of  a  similar  nature  made  to  my  predecessors,  perhaps  not  in 
ft  very  formal  way :  but  I  had  no  recollection,  that  such  a  request 
had  been  granted.  When  the  application  was  made  in  the  vacation, 
it  occurred  to  me,  that  it  might  be  right  in  the  particular  case  to  di- 
rect such  d  production :  but,  recollecting  the  situation  of  the  party, 
in  bankruptcy,  and  the  purpose  for  Which  it  was  asked,  I  had  doubts, 
whether  it  ought  to  be  granted  of  course ;  or,  whether  so  much  of 
the  nature  of  the  case  ought  not  to  be  disclosed  as  would  show,  that 
the  application  was  not  to  gratify  curiosity,  or  with  a  worse  motive ; 
but  for  purposes  of  substantial  justice ;  the  execution  of  which  with 
reference  to  all  the  circumstances  made  it  fit,  that  such  a  production 
should  be  made.  I  was  afterwards  informed,  there  had  been  a  cafe, 
in  which  such  an  application  had  been  granted  of  course 
[♦  559]  by  the  Master  of  the  ♦  Rolls.  But  I  cannot  look  upon  that 
case  as  a  considerable  authority.  First,  I  doubt,  whether 
the  Master  of  the  Rolls  would  have  made  tliat  order,  if  the  subject 
had  been  explained.  Where  the  papers  are  of  record  in  another 
Court  of  Justice,  this  Court  says,  if  they  would  be  evidence,  they 
shall  be  used  at  the  hearing,  saving  all  just  exceptions :  but  in  that 
instance  the  determination  is  upon  the  production  in  this  Court  of 
Papers,  for  which  the  party  can  apply  to  the  other  Court  de  jure. 
Whether  the  party  can  apply  any  where  to  have  papers  in  Bank- 
ruptcy produced,  it  cannot  be  said,  that  the  Master  of  the  Rolls  can 
make  such  an  Order.  There  is  considerable  question,  how  far  this 
can  be  received  in  evidence ;  att^ding  to  the  circumstance,  that  the 
bankrupt  is  called  upon  to  pass  his  examination  ;  and  farther,  that 
the  Commission  has  been  superseded. 

Nov.  23rf.  The  Order  for  producing  the  proceedings  at  the 
hearing  of  the  cause  in  Ireland  was  made  (I). 

A  coifMissiON  of  bankruptcy  is  the  commission  of  the  Great  Seal,  and  the 
Court  will  so  deal  with  it  as  may  best  effectaate  the  purposes  of  justice ;  it  is  by 
no  means  a  matter  of  course  to  order  a  production  of  the  proceeding,  but  there  may 
be  cases  in  which  this  would  be  undoubtedly  proper:  JBr  parte  Mzrreti,  19  Yea. 
162 ;  iSi.  C.  1  Rose,  276.  As  to  the  cases  in  which  records  are  allowed  to  be  de- 
livered out  of  the  Court  of  Chancery,  to  be  used  as  evidence  on  a  trial  at  law,  see, 
€mUy  the  note  to  the  Anonymoua  cow,  1  V.  152. 

(1)  £r  parte  Warren,  post,  vol.  xix.  162.  See  as  to  the  production  of  Records, 
Depositions,  &c.  ante,  vol.  i.  152,  and  the  note. 
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MINOR,  Ex  parte. 

[1805,  JuiiE  20;  Nov.  15,2a] 

A  PURCHASE  before  thd  Master  is  not  complete  before  confirmation  of  the  Report 
Therefore  a  loss  by  fire  afler  the  Report,  but  before  confirmation,  falls  upon  the 
Tendor ;  and  the  circumstance,  that  the  sale  had  been  delayed  by  the  purchaser 
having  opened  the  biddings,  was  not  attended  to  (a). 

Upon  the  27th  of  August,  1804,  the  King's  Head  Inn,  and  other 
premises,  in  Pershore,  part  of  the  estate  of  a  lunatic,  were  sold  be- 
fore the  Master.  Under  a  petition,  presented  by  this  petitioner,  upon 
the  2dth  of  November,  the  biddings  were  opened ;  and  the  peti- 
tioner was  reported  the  best  bidder  at  the  resale,  which  took  place 
upon  the  9th  of  February,  1805,  at  the  price  of  7202.  On  the  26th 
of  February  he  presented  a  petition,  that  the  report  might 
be  confirmed,  (tc.  On  *the  28th  of  February,  before  any  [*  560] 
order  made  upon  that  petition,  a  barn  and  stable,  part  of 
the  premises  comprised  in  the  lot  sold,  were  destroyed  by  fire ;  not 
having  been  insured.  The  purchaser  presented  a  petition  to  have 
the  value  of  the  premises  destroyed  ascertained,  and  the  amount  de- 
ducted from  the  purchase-money. 

Mr.  Dowdeswetty  in  support  of  the  Petition. 

It  is  necessary  to  distinguish  this  case  from  Paine  v.  Melkr  (1). 
That  was  decided  upon  the  ground,  that  from  the  date  of  the  con- 
tract the  purchaser  was  in  equity  the  absolute  owner  to  all  intents 
and  purposes  of  the  premises  purchased.  But  a  sale  before  the  Mas- 
ter is  not  the  same  as  other  sales  in  the  common  way,  by  private 
contract  or  by  auction,  in  that  respect.  Before  the  Master  the  high- 
est bidder  cannot  be  considered  the  owner  to  all  intents  and  pur- 
poses until  the  confirmation  of  the  Report.  If  the  premises  were  in 
the  interval  increased  by  accident,  as  if  a  mine  had  been  discovered, 
your  Lordship  would  require  him  to  increase  the  price.  Ex  Parte 
Manning  (2).     Davy  v.  Barber  (3).     Blount  v.  Blount  (4). 

Mr.  Thomson,  for  the  Committee.  ^ 

'  In  the  last  case  mentioned,  there  must  be  some  mistake  as  to  the 
Didumy  that  the  Court  regards  only  the  time  of  the  execution  of  the 
conveyances  ;  which  was  not  the  point  before  the  Court.  This  is 
a  very  unfavorable  case  for  this  application :  this  purchase  being 
made  upon  open  biddings ;  putting  aside  the  former  purchaser,  upon 
an  advance  of  70/.  Upon  what  principle,  referring  to  all 
the  legal  and  equitable  consequences,  ^  attaching  upon  sales,  [*  56 1  ] 
4yan  the  Court  distinguish  sales  before  the  Master  from 
sales  in  any  other  way  ?    From  the  time,  when  the  purchaser  signs 

(a)  Tfum^tson  v.  Gould,  20  Pick.  ia5. 

(1)  ,^rUe,  vol.  vi.  349;  Harford  v.  Furrier,  1  Madd.  5JJ2;  ^nson  v.  Towgood^ 
1  Jac.  &  Walk.  6:^7.    See  post,  Txmgs  v.  Fifitld,  vol.  xiii.  517. 

(2)  2  P.  Will.  410. 

(3)  2  Atk.  489, 

(4)  3  AtH.  636. 
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the  Master's  book,  and  has  a  report,  dedaring  him  the  purchaser, 
all  those  consequences  must  attach  upon  him.  If  he  dies  soon  after- 
wards, the  sale  may  be  enforced  against  his  representative  ;  and  the 
estate  would  in  this  Court  be  considered  real  estate :  and  go  to  his 
heir,  if  he  had.  not  disposed  of  it ;  as  he  might  do  in  his  life,  or  by 
Will.  If  a  benefit  had  accrued,  the  vendor  could  not  claim  it.  The 
cases  in  common  sales  are  very  hard ;  and  a  prodigious  advantage 
has  been  gained  by  the  purchaser  in  consequence  of  the  event : 
White  V.  Nuit  (1).  Mortimer  v.  Capper  (2).  Jackson  v.  Lever  (3). 
In  Mortimer  v.  Capper  no  payment  had  been  made ;  and  yet  the 
principle,  that  from  the  date  of  the  contract  the  estate  belonged  to 
the  purchaser,  and  the  money  was  the  property  of  the  vendor,  pre- 
vailed ;  and  the  vendor  got  nothing.  It  is  true,  there  is  tfiis  pecu- 
liarity in  a  sale  before  the  Master,  that,  until  the  Report  is  confirmed, 
the  purchaser  is  not  quite  sure  of  his  purchase ;  though  he  is  always 
bound*  from  the  time  of  the  contract ;  and  he  cannot  refuse  to  com- 
plete his  contract,  if  he  finds  it  not  to  his  advantage.  In  that  respect, 
it  is  anomalous. 

The  Lord  Chancellor  [Eldon]. — ^The  question  must  depend 
upon  the  point,  what  is  the  date  and  time  of  the  contract :  at  which 
it  can  be  said  to  have  been  complete.  Is  the  bidding  in  the  Mas- 
ter's office  the  contract  between  the  Court  and  the  bidder  ;  or  only 
an  authority  to  the  Master  to  tell  the  Court,  that  if  the 
[*  562J  Court  approves,  the  Court  may  *  make  a  contract  with 
him  upon  the  terms  proposed  ?  Let  the  Master  certify  to 
me,  what  were  the  conditions  of  sale  ;  and  what  has  been  the  dete- 
rioration in  value  by  the  fire  ;  aiTd  reserve  the  question  ;  for,  though 
the  sum  is  not  large,  the  question  is  one  of  the  most  considerable, 
that  has  occurred  for  some  time.  la  some  of  the  cases,  that  have 
been  cited,  the  change  of  property  is  said  to  be  from  the  date  of  the 
Report :  in  others  from  the  time  of  the  conveyance :  so,  that,  though 
confirmed  as  the  best  purchaser,  if  he  had  not  got  the  conveyance, 
he  would  have  been  entitled  to  say,  the  estate  was  not  his.  That 
cannot  be  according  to  the  principle.  Suppose,  this  person  had  in- 
sured the  premises,  while  in  the  Master's  office,  from  fire  :  would  he 
according  to  the  cases  in  late  times  have  had  an  insurable  interest  ? 
His  interest  is  not  near  so  thin  as  many,  that  have  been  considered 
insurable  (4). 

Nov.  I5th.  The  Master's  Report  having  ascertained  the  deteriora- 
tion in  value  of  the  premises  in  consequence  of  the  fire  at  151. 16*., 
another  petition  was  presented  to  have  that  sum  deducted  from  the 
purchase-money. 

The  Lord  Chancellor  [Eldon]  stopped  Mr.  RomiUy  and  Mr. 
Dowdeswelty  in  support  of  the  petition ;  declaring  his  opinion,  tiiat 

(11 1  P.  Will.  61. 

(2)  1  Bro.  C.  C.  156. 

(3)  3  Bro.  C.  C.  605. 

(4)  Edit  V.  .Qnderson,  cited  ante,  vol.  vii.  302;  x.  351. 
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the  loss  occasioned  by  the  fire  must  &11  upon  the  vendor ;  and  made 
the  order  accordingly,  with  costs.  On  a  subsequent  day  (Nov.  28th) 
his  Lordship  said,  that  since  he  made  the  decision,  he  found  it  con- 
firmed by  what  Lord  Hardwicke  says  in  The  Attorney  General  v. 
Day  (1),  as  to  carrying  a  purchase  into  execution  against  the  repre- 
sentative after  the  Report  is  confirmed  (2). 

As  in  the  principal  case  it  was  determined,  that  a  purchase  before  the  Master 
entails  no  remngwUtiy  upon  the  purchaser,  previously  to  confinnation  of  the  re- 
port, so,  in  Jvngg  v.  tyidd^  13  Ves.  517,  it  was  held,  that,  until  such  confinnation, 
the  purchaser  has  no  itUerest  in  the  subject  of  purchase.  In  the  latter  case,  how- 
ever, of  Amon  v.  Totogood,  I  Jac.  &  Walk.  639,  Lord  Eldon  seemed  to  doubt 
^  whether  any  thinjgf  could  turn  upon  the  report  not  being  confirmed.  And  it  may 
be  observed,  that,  in  both  the  cases  last  cited,  the  subject  of  sale  was  the  same — 
an  annuity.  There  ma^r,  perhap,  be  some  difficulty  in  reconciling  the  dicta,  A 
purchaser,  no  doubt,  until  the  Master's  report  is  confirmed,  is  always  liable  to  have 
the  biddings  opened ;  before  that  time,  therefore,  non  eoifutai  that  he  is  the  pur- 
chaser: Anonymous  can^  2  Ves.  Jun.  336.  But,  although  a  bidder  before  the 
Master  has  no  certain  interest  in,  nor  is  conduavody  find  with  any  responsibility 
with  respect  to  the  subject  of  purchase,  yet  it  should  rather  seem,  from  the  cases 
of  Dam  V.  Barber,  2  Atk.  490,  and  of  BUmni  v.  Blount,  3  Atk.  638,  that,  if  the 
report  be  ultimately  confirmed,  it  will  have  relation  back  to  the  time  of  purchase, 
whatever  contingencies  may  have  occuTied  in  the  interim,  either  improving  or 
diminishing  the  value.  The  propriety  of  confirming  the  report,  or  of  doing  so  only 
upon  terras,  when,  subsequently  to  the  biddings,  a  material  alteration  has  been 
effected  in  the  property,  is  another  question,  upon  which  the  case  of  James  v. 
Owen  may  have  some  bearing.  That  case  was  decided  by  Lord  King,  C.  in  Eas- 
ter T.  6  Ueo.  II.  (A.  D.  1733,)  and  appears  from  Mr.  Forrestei's  mb.  to  have  been 
as  follows.  The  bill  was  brought  for  performance  of  articles  of  a^enient,  for 
sale  of  the  office  of  printer  to  the  corporation  of  London.  The  plaintiff  had  agreed 
to  present  the  defendant  to  the  Court  of  Aldermen,  and  to  surrender  the  place  to 
him,  and  the  defendant  was  to  pay  500L  for  the  place,  and  all  fines  and  expenses 
upon  his  adoiission.  The  defendant  deposited  the  500/.  with  the  citv  cryer,  and 
was  accordinglv  presented,  and  paid  a  fine  to  the  Court  of  Aldermen,  by  whom  he 
was  then  told  that  they  would  no  longer  pay  the  usual  exorbitant  price  for  print- 
ing the  city  business,  and  that  he  should  be  paid  no  more  than  the  common  prices 
wmch  others  paid.  Notwithstanding  this,  the  defendant  promised  to  stand  to  the 
a^ement,  but,  as  he  did  not  perform  it  the  bill  was  brought  against  him  and  the 
city  cryer,  in  whose  hands  the  money  was.  The  Lord  Chancellor  said,  **  The 
plaintiff  applies  to  have  an  agreement  carried  into  execution,  and  the  first  thing  to 
be  done  is  a  surrender  on  his  part :  besides,  it  is  plain  upon  the  merits,  that  this 
af^ement  was  in  consideration  of  the  profits  as  ihey  thm  stood.^  The  bill  was 
dismissed,  but  without  costs,  unless  the  plaintiff  proceeded  at  law,  in  which  case 
he  was  to  pay  the  defendant  his  costs  of  the  suit  in  equity.  It  must  not,  however, 
by  any  means  be  understood  as  a  general  rule,  that  a  depreciation  in  the  value  of 
the  siibject  of  contract  is  a  erood  ^und  for  resisting  specific  performance ;  the 
contrary  has  been  repeated^  decided :  see,  ante,  note  2  to  Paine  v.  MeUerj  6  V. 
349;  and  note  3  to  Coles  y.Trecotkld^  9  V.  234. 

(1)  1  Ves.  218;  see  page  221. 

(2)  Tungg  V.  lyUH  ;wff,  voL  xiii.  517. 
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THE  ATTORNEY  GENERAL  v.  VIGOR. 
[1805,  Nov.  26.] 

Receivers  and  Committees  not  to  apply  the  trust  fund  in  repairs  to  any  consider- 
able extent  without  a  previous  application  (a). 

Upon  a  Receiver's  application  to  be  allowed  for  repairs  done,  an  inquiry  was 
directed,  whether  the  repairs  were  reasonable. 

Mr.  Frere  moved,  that  a  Receiver  may  be  allowed  for  necessary 
repairs,  that  had  been  done. 

The  Lord  Chancellor  [Eldon]  granted  a  reference  to  the  Mas- 
ter, to  inquire,  whether  the  repairs  were  reasonable ;  witii  liberty  to 
apply.  His  Lordship  observed,  that  the  Court  was  not  in  the  habit 
of  permitting  Receivers  and  Committees  to  apply  the  trust  fund 
in  repairs  to  any  considerable  extent  without  a  previous  applica- 
tion (1).  

As  to  the  modem  relaxation  of  the  rule. laid  down  in  the  principal  case,  see, 
ante,  note  1  to  Blunt  v.  CUSherow^  6  V.  799. 


TAPPEN  V.  NORMAN. 
[1805,  Nov.  28.] 

Order,  that  the  name  of  dn  Infant  Plaintiff  may  be  struck  out ;  that  he  may  ^e 

made  a  Defendant 
An  Infant  Defendant,  abroad,  cannot  have  a  ^ardian  ossi^ed,  to  put  in  his 

answer,  on  motion :  but  a  Commission  must  go. 

Ma.  Thomson  moved,  that  the  namo  of  an  Infant  Plaintiff  may 
be  struck  out ;  that  he  may  be  made  a  Defendant  (2)  ;  and  that  his 
mother  may  put  in  his  answer,  as  guardian,  without  an  appointment 
in  the  usual  way :  observing,  that  the  latter  part  of  the  motion  was 
new ;  but,  the  infant,  being  abroad,  could  not  be  brought  into  Court 
for  the  purpose  of  having  a  guardian  appointed ;  and  the  pro- 
ceeding was  for  his  benefit,  in  order  to  take  care  of  his  interest ; 
and,  if  it  cannot  be  done  in  this  way,  there  must  be  a  Commis- 
sion. 
[*  564]  *  The  Lord  Chancellor  [Eldon]  asked,  if  there  was 
any  instance  of  this ;  and,  the  Register  answering,  that 
there  was  no  instance,  said,  a  Commission  must  go  (3). 

With  respect  to  the  practice  of  striking  out  the  name  of  an  infant  as  plaintifi^ 
in  order  to  make  him  a  defendant,  see,  caSt^  the  note  to  MoHeux  v.  Jlfucirdft,  1  V. 

(a)  Edwards^s  Receivers  in  Chancery,  99, 101. 

(1)  See  anU^  Ex  parie  Martorij  Ex  parte  HUhert,  897;  and  the  note,  vol.  i.  85. 

(2)  ^nfe,  Uoyd  v.  Makeam^  vol.  vi.  145 ;  MoUeux  v.  MachtUij  i.  142. 

(3)  In  Jongsma  v.  PfitU  an/e,  vol.  ix.  356,  such  an  Order  was  made ;  several 
similar  Orders  being  produced. 
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142.  And  that  the  rale,  Dot  to  assign  a  guardian,  on  motion,  for  the  purpose  of 
putting  in  the  answer  of  an  infant  who  is  abroad,  but  requiring  a  commMony  is 
not  so  universal  as  it  was  thought  in  the  principal  case,  see  the  note  to  Jongtma 
V.  iJW,  9  V.  a*)?. 


SMITH  V.  ALTHUS. 
[1805,  Dec.  7.] 

Evidence  in  the  cause,  though  not  read  at  the  hearing,  may  be  received  by  the 

Master. 
Witnesses,  examined  in  the  cause,  cannot  be  examined  before  the  Master  without 

leave  of  the  Court :  but  other  persons  may ;  and  to  the  same  points. 

A  MOTION  was  made,  that  the  Master  may  be  directed  to  receive 
evidence,  which  he  had  refused. 

Mr.  Romilly,  in  support  of  the  Motion,  said,  a  notion  had  got  into 
the  Master's  Office,  that  they  could  only  receive  evidence,  that  was 
read  at  the  hearing ;  which  could  not  be  correct ;  that  Hugh  v.  Wil- 
Kama  (1),  Sandford  v.  Paul  (2),  and  J?roti;m7i^  v.  Barton  (3),  were 
all  upon  application  to  examine  the  same  witness ;  but  there  was  no 
instance  of  an  application  to  examine  another  person. 

The  Lord  Chancellor  [Eldon]. — The  danger  of  permitting  far- 
ther examination  applies  only  to  re-examination  before  a  decree,  not 
to  examination  before  the  Master  afterwards,  the  object  in  directing 
the  inquiry  being  to  obtain  farther  evidence.  The  Master's  opinion, 
if  founded  in  principle,  must  produce  this  consequence  ;  that,  where 
the  Court  sees  upon  the  evidence  ground  for  farther  inquiry  upon  a 
fact,  the  evidence  before  the  Court  cannot  be  read  before  the  Mas- 
ter, unless  it  has  been  actually  entered.  Where  the  Court  direct 
inquiry  into  a  fact,  it  is  in  the  nature  of  a  new  issue  joined ; 
and  what  would  be  evidence  in  any  other  case,  will  be 
evidence  before  the  Master.  My  *  opinion  is,  that,  if  the  [*  565] 
matter,  deposed  to  in  the  cause,  has  really  the  character 
of  evidence  upon  the  matter  directed  by  the  decree  to  be  inquired 
into,  it  may  be  received  in  evidence  before  the  Master.  As  to  the 
examination  before  the  Master  of  those  witnesses,  who  were  exam- 
ined in  the  cause,  there  must  be  an  application  for  leave  to  examine 
them :  but  as  to  persons,  who  were  not  witnesses  in  the  cause,  they 
may  be  examined  before  the  Master  to  the  same  points  (4). 

See,  anUy  notes  ],  3,  to  Parkinson  v.  Ingram,  3  V.  603. 

(1)  3  Bro.  C.  C.  190. 

(2)  3  Bro.  C.  C.  370. 

(3)  2  Dick.  508. 

(4)  Browning  v.  Burton,  Sawyer  v.  Bowyer,  2  Dick.  508,  639.    See  Sandford 
V.  Paul,  ante,  vol.  i.  398,  and  the  notes,  400. 
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NORMS  t;.  KENNEDY. 

[1805,  Dec.  11, 12.] 

Plaintiff^  entitled  to  an  Injunction,  on  affidavit,  as,  to  stay  proceedings  at  law 
by  a  party  abroad,  must  state  the  whole  of  his  case  within  his  knowledge  upon 
the  original  Bill ;  and  cannot  afler  Answer,  upon  which  he  neither  moved  nor 
excepted,  have  the  Injunction  upon  amendment  and  affidavit,  as  a  general  rule ; 
subject  to  exception  ;  as  circumstances  come  to  his  knowledge  subsequently : 
surprise,  &c.  (a). 

John  and  Angus  Kennedy  carried  on  business  in  partnership :  John 
residing  in  London,  and  Angus  in  Jamaica.  Goods  were  consigned 
to  them  by  Barclay  and  Norris,  of  Manchester,  for  the  purpose  of 
sale  in  the  West  Indies.  In  1802  an  action  ivas  brought  by  the 
Kennedys  for  a  sum,  claimed  by  them  to  be  due  upon  the  balance 
of  accounts.  In  1803  a  Bill  was  filed  by  Norris,  the  surviving  part- 
ner of  Barclay ;  charging  the  Kennedys  with  fraud,  by  representing 
the  produce  of  the  sales  to  be  much  lower  than  their  actual  amount ; 
stating,  that  a  balance  was  due  to  the  Plaintiff,  and  praying  an  In- 
junction. To  that  Bill  John  Kennedy  put  in  an  answer  in  Novem- 
ber 1803,  Angus  in  May  1805  ;  insisting  that  the  account,  rendered 
by  the  Defendants,  of  the  produce  of  the  sales  was  just.  No  excep- 
tion was  taken  to  either  answer :  nor  was  any  motion  made  for  an 
Injunction :  but,  after  the  answer  of  Angus  Kennedy  came  in,  the 
Bill  was  amended ;  stating  a  new  case,  with  reference  to 
[*  566]  bills,  that  had  been  drawn  in  part  payment  *  of  the  con- 
signments, and  renewed  from  time  to  time  ;  and  upon  that 
amended  BUI  a  motion  was  made  for  an  Injunction,  supported  by 
affidavit.  John  Kennedy  had  become  a  bankrupt :  and  went  abroad 
about  two  years  after  his  answer  came  in. 

Mr.  Romilly  and  Mr.  BeU,  for  the  Plaintiff,  moved  for  the  Injunc- 
tion ;  distinguishing  this  case  upon  the  circumstance,  that,  the  De- 
fendants being  abroad,  the  motion  must  be  made  upon  affidavit ; 
and,  in  order  to  account  for  not  having  brought  forward  the  subject 
of  the  amendments  sooner,  said,  the  discovery  was  not  obtained, 
until  the  answer  of  Angus  Kennedy  came  in ;  who  alone  could  give 
an  account  of  the  sales  ;  the  answer  of  John  being  only  upon  infor- 
mation from  the  other ;  and  that,  before  the  answer  of  Angus  Ken- 
nedy was  obtained,  the  Plaintiff  did  not  know,  the  Defendants  meant 
to  go  into  the  bill  transactions,  and  to  insist  upon  a  balance  as  due 
to  them  upon  the  whole. 

Mr.  Richards  and  Mr.  Wethcrell,  for  the  Defendants. — ^This  is  an 

(a)  Where  the  common  injunction  obtained  for  default  of  answer  has  been  dis- 
solved on  the  merits  on  the  coming  in  of  the  answer,  or  where  it  has  been  moved 
for  and  refused  on  the  answer ;  and  then  the  bill  is  amended,  or  a  supplemental 
bill  is  filed ;  the  pla^tiff  cannot  have  injunction  until  the  defendant  has  made 
default ;  and  then  when  the  defendant  is  in  default,  it  must  be  obtained  on  special 
application,  on  affidavits  verifying  tlie  amendments.  Such,  after  considerable  con- 
flict of  decision,  was  the  English  rule,  prior  to  the  orders  of  March  IHh,  183i>,  by 
which  the  practice  is  now  regulated.    Drewry  on  Injunc.  31U. 
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application  against  the  general  course  of  practice  ;  for  an  Injunction 
upon  an  amended  Bill :  no  new  fact  being  brought  forward,  which 
the  parties  did  not  know,  when  the  original  bill  was  filed,  a  consid- 
erable time  ago ;  praying  an  Injunction ;  which  was  never  obtained ; 
to  which  Bill  full  answers  were  put  in.  The  Court  of  Exchequer 
held,  in  opposition  to  Lord  Thurlow,  that  the  Plaintiff  must  upon 
affidavit  account  for  not  putting  all  his  case  upon  the  original  Bill : 
otherwise  Injunctions  would  be  got  from  time  to  time  by  amendment ; 
and  great  inconvenience  would  be  produced ;  as,  if  the  new  matter 
had  been  introduced  in  the  original  Bill  the  answers  would 
have  been  in.  The  Plaintiff*  has  no  right  to  read  any  affi-  [*567] 
davit,  except  to  explain,  why  all  the  factsf  that  are  material, 
were  not  introduced  in  the  original  bill.  The  object  of  that  bill  ivaa 
to  charge  the  Defendants  with  a  fraud  in  the  sale  of  the  consign- 
ments in  the  West  Indies.  To  that  bill  full  answers  were  put  in. 
Why  was  riot  the  subject  of  these  amendments  made  matter  of  the 
original  bill :  no  new  fact  having  come  to  light,  requiring  any  new 
discovery  ?  The  subject  of  these  amendments  is  a  detail  of  bill 
transactions  between  the  houses ;  which  ought  either  to  have  been 
the  subject  of  the  original  bill,  or  should  have  been  brought  forward 
by  amendment  two  years  ago. 

The  Lord  Chancellor  [Eldon]. — ^The  rule  is,  that,  where  a 
party  is  abroad,  and  you  want  an  injunction  against  his  proceeding 
at  law,  in  a  certain  stage  you  get  it  upon  affidavit.  The  necessity 
for  having  that  was  not  originally  acknowledged  here ;  but  was 
adopted  from  the  Court  of  Exchequer.  It  has  been  correctly  stated 
by  Mr.  Richards,  that,  where  an  amended  bill  has  been  filed  under 
such  circumstances  as  these,  Lord  Thur\ow's  opinion  was,  that,  if  it 
brought  forward  new  matter,  which  would  be  a  ground  for  an  in- 
junction, an  injunction  should  go.  That  has  been  considered  by  the 
Court  of  Exchequer,  and  the  rule  there,  as  a  general  rule,  seems  to 
me  the  better  rule ;  for,  if  a  party,  knowing  all,  that  is  in  dispute, 
does  not  put  the  whole  case  within  his  knowledge  upon  the  record, 
particularly,  where  the  Defendant  is  abroad,  which  necessarily  leads 
to  delay,  and  the  Defendant  puts  in  a  full  answer  to  that  bill,  it 
would  be  very  dangerous  to  hold,  that  after  so  much  time 
as  must  elapse  in  that  case,  the  Plaintiff  shall  be  at  *  liberty  [*  568] 
to  put  upon  the  record  by  amendment  what  he  might  have 
put  upon  it  originally  i  and  which,  if  he  had  done  so,  would  have 
produced  an  answer  before  that  time ;  and,  an  injunction  being  a 
dilatory  proceeding,  it  is  safest,  as  a  general  rule,  to  say,  that  it  shall 
not  be  done.  Certainly  very  special  circumstances  may  form  an  ex- 
ception to  that,  as  to  every  general  rule. 

This  is  the  case  of  an  action  brought  by  John  Kennedy,  being  in 
this  country,  in  the  name  of  himself  and  Angus  Kennedy.  The 
conduct  of  Angus  Kennedy  was  therefore  in  th^  hands  of  John ; 
who  puis  in  an  answer ;  which  upon  the  practice  of  the  Court  I 
must  take  to  be  full;  as  the  bill  stood  originally.  It  is  alleged,  that 
the  answer  introduced  new  matter,  not  merely  relative  to  the  con- 
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Bignments,  in  dispute  by  the  original  record ;  suggesting  questi<Mi8 
with  regard  to  the  bill  account  with  John  Kennedy.  If  John  Ken- 
nedy had  been  the  only  Defendant,  to  have  made  this  a  case  of  ex- 
ception the  Plaintiff's  amendment  ought  to  have  been  prompt,  and 
his  affidavit  immediate.  I  lay  the  bankruptcy  out  of  the  question ; 
for  the  Defendants,  being  identified  in  the  action,  must  be  consider- 
ed identified  in  this  suit :  therefore  the  Plaintiff  cannot  be  said  to 
have  had  an  answer,  until  he  had  the  answer  of  both.  The  ques- 
tion then*  is,  both  those  answers  being  full,  do  they  furnish  a  case  of 
exception  to  that,  which,  as  a  general  rule,  is  proper?  Frequently, 
though  the  answer  is  full,  a  new  species  of  case  may  make  it  neces- 
sary to  amend.  If  the  Plaintiff  had  no  reason,  when  he  filed  the 
original  bill,  to  suppose,  that  the  bill  account  was  in  dispute,  but 
was  led  to  imagine,  the  contest  related  only  to  the  consignments,  and 
the  answers,  considered  as  one. answer,  bring  forward  that  other  ar- 
ticle by  surprise,  and,  if  the  answer  of  Angus,  being 
[*  569]  abroad,  was  not  as  ^satisfactory  as  that  of  John  upon  that 
head,  it  would  form  a  case  of  exception.  It  depends 
therefore  only  upon  the  fact.  At  present  my  opinion  is,  that  the  in- 
junction ought  to  go :  but  I  will  read  the  bill  and  answer. 

1805,  Dec.  I2th.  The  Lord  Chancei^lor  [Eldon]. — ^This  is  a 
bill  for  an  injunction  to  stay  proceedings  at  law.  An  answer  was 
put  in  by  one  Defendant,  and,  after  a  considerable  time,  by  the  other, 
who  was  abroad.  No  exception  was  taken  to  either  answer :  nor 
did  the  Plaintiff  move  for  an  injunction  upon  the  merits.  The  an- 
swers therefore  must  be  considered  according  to  the  practice  of  the 
Court  full  to  the  case  put  originally  upon  the  bill.  The  Plaintiff 
then  amends  ;  and  upon  that  amended  bill  files  an  affidavit ;  upon 
which  he  insists  he  is  entitled  to  have  an  injunction,  in  the  same 
manner  as  he  might  have  had  it  upon  aflfidavit,  when  the  original 
bill  was  filed,  claiming  the  injunction  upon  the  new  matter  in  the 
affidavit.  AH  fair  consideration  calls  upon  the  Plaintiff,  as  far  as  he 
can,  to  state  in  his  original  bill  the  case,  upon  which  he  prays  an 
injunction  (I) ;  for  there  would  be  no  end  of  granting  injunctions 
with  every  amendment  upon  affidavit  against  a  party  abroad. 

But  taking  that  as  a  general  rule,  there  may  be  cases  of  exception ; 
as  if  circumstances  come  to  the  knowledge  of  the  party;  as  to 
which  he  may  give  explanation,  sufficient  to  raise  a  case  of  excep- 
tion (2)  ;  and  the  true  question  upon  this  motion  is,  whether  the 
circumstances,  disclosed  in  this  affidavit,  form  a  ground,  distinctly 
stated,  to  induce  the  Court  to  depart  from  the  general  rule.     This 

(1)  .^fUcj  vol.  L  90;  Latbf  Markham  v.  Didtenson,  post^  xiiL  323;  Jamu  v. 
Dowfus,  xviii.  523;  Tnmrs  v.  Lord  Stafford,  2  Yes.  21 ;  Amb.  104 ;  Bliss  v. 
Boscawm,  Turner  v.  Baxdey,  2  Yes.  &  Bea.  101,  330 ;  ISiarp  v.  MUon,  3  Yes. 
&.  Bea.  Ui ;  PmfoM  v.  Slavdd,  3  Madd.  471.  The  case  of  Pratt  v.  Jhdur, 
I  Sim.  &  Stu.  433,  wnere  amendment  witliout  prejudice  to  an  injunction  on  merits 
is  represented  as  a  motion  of  course,  does  not  correspond  wit]i  the  authorities. 

(2)  Mair  v.  7'heUvsson,  3  Yes.  &  Bea.  145,  n. ;  Vipan  v.  MoHlocIL  2  Mer.  47G; 
Vesey  v.  fTUkes,  3  Madd.  475. 
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affidavit  will  not  do :  leaving  the  new  matter,  now  charged  by  the 
amendment  and  supplemental  bill,  unexplained ;  and  not  disclosing, 
for  what  reason  that  new  matter  was  not  brought  upon  the  record 
at  an  earlier  period.  Upon  reading  these  papers  I  am  convinced,  I 
cannot  without  great  danger  to  the  rules  of  the  Court  grant  this 
motion. 

The  Injunction  was  refused. 

1.  That,  afler  an  injanction  has  been  dissolved,  on  the  merits,  it  cannot  be 
revived,  as  of  course,  merely  by  amending  the  bill,  see,  onle,  note  1  to  Ltui^ 
Markham  v.  Dickenson,  11  v.  39;  and  to  the  aathorities  there  cited,  add  PmpM 
V.  SUnfddf  3  Mad.  471.  The  principle  which  requires  that  a  plaintiff  who  asks  an 
injunction,  should  put  the  whole  case  upon  which  he  founds  that  application  upon 
the  record  iramediatelv,  is,  that  the  party,  whose  demand  at  law  is  to  be  delated 
bj  the  injunction,  shall  be  delayed  a  short  time  as  possible,  consistently  with  jus- 
tice. But  that  principle  is  not  violated,  because  it  is  not  extended  to  the  case  of  a 
plaintiff,  who,  when  he  filed  his  bill,  was  ignorant  of  the  existence  of  such  an 
equity  as  would  entitle  him  to  an  injunction:  eveiy  jNoper  security  against  a 
fraudulent  delay  will  be  obtained,  by  requiring  a  clear  and  positive  affidavit,  that 
the  amendments  sought  to  be  put  on  record  were  not  within  the  plaintiff's  knowl- 
edge when  he  filed  his  bill:  Sharp  v.  Aaktony  3  Ves.  &,  Bea.  148 ;  Mair  v.  Thd- 
/usMm,  3  Ves.  ^  Bea.  146,  n. ;  Vipan  v.  Mortlocky  2  Meriv.  479 ;  and  see  Dean  qf 
Ckria  Chtarch  v.  Simmofida,  2  Meriv.  470 ;  Statham  v.  Hughu^fi  Sim.  &  Stu. 382; 
see,  also,  the  note  to  Jones  v. ,  8  V.  46. 

2.  As  to  the  construction  of  Lord  Rossiyn's  general  order,  with  respect  to  appli- 
cations for  time  to  answer,  see  Grtgor  v.  Liord  Arandd,  8  Ves.  87;  jPortier  v.  Dt 
la  Cow,  8  Ves.  603;  Spencer  v.  Bruan,  9  Ves.  231 ;  WeOs  v.PoweU,  17  Ves.  lia 
As  a  general  rule,  it  may  be  right  mat  an  application  for  time,  on  special  grounds, 

should  be  made  in  the  first  instance ;  but  that  rule  is  not  universal : v. 

Riddle,  19  Ves.  112. 
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PARTRIDGE  v.  HAYCRAFT. 

[1805,  Feb.  23 ;  June  14 ;  Dec.  19.] 

PLAiNTirF,  haying  obtained  the  usual  Order  to  amend,  and  that  the  Defendant 
shall  answer  Amendments  and  Exceptions  together,  cannot  take  a  new  Elzcep- 
tion  as  to  any  thing  in  the  original  Bill ;  but  must  go  before  the  Master  upon 
the  old  Exceptions,  as  they  apply  to  the  orig^inal  Bill,  and  upon  new  Excep- 
tions, as  to  the  new  matter  introduced  by  the  Amendments ;  which  however 
the  Master  may  consider  with  reference  to  such  parts  of  the  original  Bill  as 
to  them. 


Formerly  a  Bill  contained  little  moire  than  the  statement  (a),  [p.  574.} 

After  Answer  upon  Exceptions  Plaintiff  cannot  add  to  his  Exceptions ;  but  may 

refer  the  Answer  back  upon  them  (6),  [p.  575.] 
After  Motion  to  amend  the  Bill,  and  that  Amendments  and  Exceptions  shall  be 

answered  together,  if  the  Exceptions  are  answered,  before  the  Order  is  drawn 

up,  it  is  reg^ar,  [p.  578.] 

The  Defendant  having  submitted  to  exceptions,  the  Plaintiffs 
amended  the  bill ;  and  obtained  the  iisual  order,  that  the  Defendant 
should  answer  the  amendments  and  exceptions  together.  When  the 
farther  answer  came  in,  the  plaintiffs  again  excepted,  taking  a  new 
set  of  exceptions,  extending  to  the  original  bill,  as  well  as  the 
amendments.  The  defendant  objected  to  that  course ;  and  insisted, 
that  the  new  exceptions  ought  to  be  confined  to  the  amendments : 
and  that,  with  the  reference  of  those  exceptions,  as  to  the  original 
bill  the  answer  should  go  back  to  the  .Master  upon  the  original  ex- 
ceptions. The  Master,  refusing  to  proceed  upon  the  new  excep- 
tions, the  point  was  brought  before  the  Lord  Chancellor  by  motion. 

The  bill  was  filed  by  residuary  legatees  against  the  executor :  to 
charge  him  with  the  profits  of  a  trade ;  and  to  set  aside  a  release, 
obtained  by  him  upon  a  settlement  of  account  from  all  the  Plaintiff's, 

except  one ;  who  was  lately  come  of  age. 
[*571]  *Mr.  Belly  for  the  Plaintiffs. — The  practice,  as  repre- 
sented by  the  Defendant,  is,  that  the  new  exceptions 
ought  to  relate  to  the  amendments  only,  not  to  the  amended  bill. 
No  case,  or  rule  of  practice  is  to  be  found,  properly  applicable  to 
this  point.  If  it  is  considered  upon  principle,  there  can  be  no  jus- 
tice in  the  course,  upon  which  the  defendant  insists ;  for,  if  the  Ma^ 
ter  is  to  consider  the  original  exceptions,  referred  back  to  him,  with 
reference  to  the  answer  to  the  original  bill  only,  he  can  only  look  at 
the  substance  of  the  original  bill,  to  see,  whether  it  is  answered  ;  but 
it  is  probable,  that  the  original  exceptions,  which,  considered  with 
reference  to  the  original  bill,  only,  might  be  disallowed,  ought  to  be 
allowed,  with  reference  to  the  amended  bill.  Many  instances  may 
be  put,  in  which  the  case  may  be  so  varied  by  the  amendment,  that 
it  would  be  impossible  for  the  Master  to  observe  the  distinction. 
Suppose  an  answer,  setting  forth  various  deeds  and  writings,  a  gen- 

(a)  Story's  Equi.  Plead.  3d  edit  31. 

(b)  Hart  V.  Small,  4  Paige,  Ch.  Rep.  333 ;  The  Bennin*rton  Iron  Co.  v.  Camp- 
bell, 2  Paige,  Ch.  Rep.  162 ;  Van  Wageman  v.  Murray,  1  Edwards,  Ch.  Rep.  319. 

VOL.  XI.  *25 
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eral  exception,  that  the  Defendant  has  not  set  forth  all  the  deeds 
and  writings,  relating  to  the  matter  in  question,  and  an  amended 
bill,  stating  other  writings  particularly :  the  answer  might  be  full  to 
the  original,  and  not  to  the  amended  bill.  Suppose,  after  exceptions 
allowed,  or  the  defendant  submitting  to  answer,  the  bill  is  amended 
by  introducing  new  facts ;  which  satisfy  the  Master  and  the  Court, 
that  the  party  cannot  insist  upon  notice  by  way  of  defence ;  if  that 
should  come  on  upon  the  original  matter,  a  denial  of  notice  might 
answer  those  exceptions ;  but  if  those  exceptions  were  to  be  argued 
upon  the  matter,  introduced  by  the  amendments,  they  would  hold. 
In  the  case  of  a  parol  agreement,  denied,  and  another  agreement, 
introduced  by  amendment,  admitted,  which  would  give  the  Plaintiff' 
a  right  to  inquire  into  the  particulars,  charged  by  the  original  bill, 
this  consequence  would  follow ;  that  the  Defendant  might 
put  in  an  answer,  admitting  that  *  agreement,  but  not  any  [*  572] 
of  the  facts  connected  with  it. 

Mr.  Cookey  for  the  Defendant — ^The  question  is  merely,  whether 
the  Plaintiffs  are  entitled  to  file  new  exceptions  as  to  the  old  matter. 
It  is  settled,  that  no  new  exceptions  can  be  added :  Prax.  Aim.  10: 
followed  by  all  the  books  of  practice.  The  course  is,  if  the  bill  is 
amended,  and  the  amendments  are  not  answered,  the  answer  is  re- 
ferred upon  the  old  exceptions,  and  new  exceptions  are  taken  upon 
the  amendments.  But  these  PlaintifTs  have  taken  new  exceptions 
upon  the  original,  as  well  as  the  amended  matter.  The  two  modes 
of  proceeding  are  laid  down  in  Turner's  Practice  and  Costs.  The 
effect  of  this  course  would  be  very  prejudicial  to  the  Defendant ; 
who,  answering  exceptions  and  amendments,  never  attends  to  any 
part  of  the  original  bill,  but  those,  to  which  the  exceptions  apply  ; 
concluding,  that  the  Plaintiff  is  satisfied  with  the  answer  as  to  the 
rest ;  and,  if  the  Plaintiff  is  at  liberty  to  add  a  new  exception,  the 
answer  might  not  be  full ;  and  the  Counsel  would  not  have  the  op- 
portunity of  determining  upon  the  propriety  of  submitting.  The 
only  case  to  be  found  upon  this  is  Adams  v.  Campbell  (1)  ;  in  which 
after  exceptions  submitted  to,  and  an  order  for  liberty  to  amend,  a 
new  exception  was  taken  to  a  part  of  the  first  answer  only,  that  was 
not  excepted  to  before ;  and  the  question,  whether  a  new  exception 
could  be  added,  was  given  up.  Upon  principle,  why  is  the  Plaintiff, 
because  he  amends,  to  have  a  right  to  do  that,  which  he  could 
not  possibly  do,  if  he  had  not  amended  ?  He  could  not 
*  add  a  new  Exception,  because  the  Defendant  had  not  [*  573] 
answered  the  original  Bill ;  why  then  is  he,  because  he  has 
amended,  to  have  the  advantage  of  an  opportunity  to  take  a  farther 
Exception  to  the  original  Answer  ?  As  to  the  case  of  a  new  agree- 
ment, introduced  by  amendment,  it  is  not  clear,  that  the  denial  of 
an  agreement  would  prevent  the  Plaintiff  from  calling  for  an  answer 
as  to  all  the  other  circumstances  in  the  Bill  (2)  ;  but,  supposing  it 

(1)  Idth  December,  1792.    Mr.  Cooke  cited  this  case  from  his  own  ms.  note ; 
observing,  that  he  could  not  find  any  trace  of  it  in  the  Register's  Book. 

(2)  See  the  cases,  that  have  occurred  since  this  argument:  Dohler  v.  Lord 
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would,  if  the  Plaintiff  only  inserts  a  charge  of  the  new  agreement, 
that  is  not  the  fault  of  the  Defendant ;  for  the  Plaintiff  may  by 
amending  the  other  parts  of  the  Bill  compel  the  Defendant  to  give 
an  answer  to  those  charges,  which,  having  denied  the  agreement,  he 
was  not  before  bound  to  answer.  Then,  as  to  the  case  of  deeds 
and  writings,  if  there  are  any,  which  were  supposed  not  to  be  in  the 
possession  of  the  Defendant,  or  to  be  immaterial,  why  may  not  the 
Plaintiff  state  by  the  amendment  the  circumstances,  that  show,  they 
are  become  material ;  which  would  make  it  new  matter,  that  must 
be  answered?  There  is  no  reason  therefore  upon  principle  for 
adopting  a  different  course,  where  the  Plaintiff  has  amended  his 
Bill,  from  the  clear,  settled,  practice,  if  there  is  no  amendment,  that 
there  can  be  no  new  Exception  without  special  leave  of  the  Court. 

Mr.  BeU,  in  reply. — I  do  not  dispute,  that  after  Exceptions  taken 
there  cannot  be  a  new  Exception  upon  the  same  Bill,  or  any  part  of 

the  same  Bill,  upon  which  the  Plaintiff  might  have  except* 
[*  574]     ed  *  originally  ;  but  when  new  matter  is  introduced  into 

the  Bill,  many  parts  of  it  remaining  in  the  original  state, 
yet  that  new  matter  giving  the  case  an  entirely  new  color,  and  the 
complication  being  such,  that  it  is  impossible  to  divide  the  Excep- 
tion, the  proper  course  is  to  take  a  new  Exception ;  and  though 
some  of  the  expressions  in  that  Exception  may  be  found  in  the  origi- 
nal Bill,  yet  the  relation  is  so  different,  with  reference  to  the  new 
matter,  that  what  would  in  the  original  state  of  the  Record  be  a 
sufficient  answer,  in  the  amended  state,  if  permitted  to  stand,  might 
amount  to  perjury  ;  and  therefore  that  part  should  be  again  answer- 
ed with  reference  to  the  new,  combined  with  the  original,  matter. 
The  old  Exceptions  certainly  may  be  referred  back :  but  the  Plaintiff 
may  also  insert  such  parts  of  the  old  Exceptions  as  he  chooses,  and 
also  the  new  matter ;  where  the  parts  of  the  original  and  amended 
Bills  are  so  complicated,  that  it  is  impossible  to  separate  them. 
There  is  great  convenience  in  that.  Prati  v.  Tessier  (I)  seems  to 
be  an  instance,  in  which  new  Exceptions  were  taken  upon  amend- 
ments, connected  with  the  original  allegations.  I  admit,  the  new 
Exceptions  must  be  sanctioned  directly  or  indirectly  by  the  amend- 
ment: otherwise  the  Plaintiff,  though  he  may  refer  back  the  old 
Exceptions,  eannot  take  new  and  different  Exceptions  to  the  answer ; 
as  he  ought  to  have  taken  all  his  Exceptions  at  once. 

The  Lord  Chancellor  [Eldon]. — ^Formerly  the  Bill  contained 
very  little  more  than  the  stating  part.  I  have  seen  such  a  bill ;  with 
a  simple  prayer,  that  the  Defendant  may  answer  all  the  matters 

aforesaid,  and  then  the  prayer  for  relief.  I  believe,  the  in- 
[*  575]      terrogating  part  had  its  birth  before  the  charging  part.  ♦  Lord 

Kenyon  never  would  put  in  the  charging  part ;  which  does 
little  more  than  unfold  and  enlarge  the  statement.     Upon  Pratt  v. 

HwUingfield,  Faulder  v.  iSlfiiarf,  and  Shaw  v.  Cking,  antty  283,  5296,  30a    The 
general  point,  that  a  Defendant  cannot  by  way  of  answer  decline  to  make  a  full 
answer,  has  been  since  decided.    See  the  notes,  anU.  42 ;  vol.  i.  294. 
(1)  1  Bro.  C.  C.  39. 
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Tessier  (1)  my  doubt  would  have  been,  whether  those  Exceptions 
should  have  been  proceeded  upon  at  all.  I  take  this  to  be  the  prac- 
tice ;  that,  if  Exceptions  are  taken,  and  the  Answer  is  insufficient, 
and,  the  Plaintiff  not  moving  to  amend,  the  Defendant  answers  the 
Exceptions,  when  that  Answer  comes  in,  the  Plaintiff  cannot  add  to 
the  number  of  the  old  Exceptions  ;  but,  if  not  satisfied,  must  contest 
with  the  Defendant,  whether  he  has  answered  the  old  Exceptions. 
It  is  usual,  and  even  necessary,  to  refer  the  answer  back  upon  the 
old  Exceptions.  But  the  Plaintiff  has  a  right,  if  he  is  in  time,  to 
move  to  amend,  and  that  the  Amendments  and  Exceptions  shall  be 
answered  together ;  and,  that  having  been  done  in  this  instance,  this 
question  arises  for  the  first  time,  with  the  exception  of  Adams  v. 
Campbell. 

Where  the  case  is  merely  the  old  Bill,  left,  as  it  was,  unaltered,  with 
a  great  many  allegations  introduced  by  amendment,  substantive,  in- 
dependent, allegations,  the  sensible  rule  is,  that,  the  old  allegations 
being  neither  in  form,  nor  in  substance  and  effect,  touched  by  the 
new  matter,  a  new  Exception  should  be  taken,  not  as  to  the  old 
matter,  but  as  to  the  amendments.  The  difficulty  arises  from  this  ; 
that  by  the  variation  of  a  few  words  in  the  old  charge  the  sense  may 
be  made  perfectly  different ;  and  if  that  is  a  new  charge,  it  must  be 
excepted  to,  as  such.  It  has  frequently  happened,  that  eight  or  ten 
Exceptions  have  been  disallowed,  upon  the  ground,  that  they  were 
immaterial;  and  yet  there  was  one  charge  in  the  Bill,  preceding 
those  ten  charges,  to  which  single  charge  an  Exception  applied,  and 
in  answer  to  that  first  charge,  the  fact  being  admitted,  the 
admission  of  that  *  fact  changed  the  subsequent  ten  cbarg-  [*  576] 
es  as  to  the  relevancy ;  and  called  upon  the  Court  to  give 
a  judgment  directly  contrary  as  to  the  other  ten.  Thus,  if  the  Plain- 
tiff^s  merits  depended  upon  the  point,  whether  a  fact  had  taken  place 
within  ten  years,  and  ten  Exceptions  were  held  immaterial,  as  that 
did  not  appear,  an  allegation,  that  the  fact  has  been  done  within  ten 
years,  might  be  introduced  in  the  amended  Bill;  and,* then,  if  the 
old  Exceptions  were  not  construed  with  reference  to  the  Answer  to 
the  amended  Bill,  that  answer  could  not  be  connected  with  the  matter 
of  the  ten  Exceptions,  so  as  to  found  new  Exceptions  upon  them. 

Jtine  I4th.  The  Motion,  having  stood  for  judgment  a  considera- 
ble time,  was  ordered  by  the  Lord  Chancellor  to  be  mentioned  on 
the  first  day  of  Trinity  Term,  when  the  Master  of  the  Rolls  would 
be  in  Court ;  and  was  accordingly  argued  again  on  that  day  before 
his  Lordship  and  the  Master  of  the  Rolls. 

The  Lord  Chancellor  [Eldon]. — When  this  Motion  was  argued 
before  me,  I  had  no  recollection  of  a  similar  case.  With  the  excep- 
tion of  the  case  (2),  alluded  to  by  Mr.  Cooke,  which  I  take  to  be  an 
authentic  note  of  a  proceeding  in  a  cause,  no  case  was  referred  to. 
The  books  are  almost  silent  upon  it.     The  information  I  could  ob- 

(1)  1  Bit).  C.  C.  39. 

(2)  ^dam  v.  Campbelt,  1792. 
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tain  amounted  to  nothing ;  and  I  had  consideraUe  difficulty  upon 
reasoning  it  in  my  own  mind.  I  therefore  took  the  opportunity  of 
having  it  mentioned  this  day ;  in  order  to  avail  myself  of  the  assist- 
ance of  the  Master  of  the  Rolls. 
[*  577]  *  Where  the  Bill  is  not  amended,  the  course  is  clear. 
When  the  answer  comes  in,  the  Plaintiff  is  to  determine 
whether  it  is  sufficient  or  not :  if  he  treats  it  as  not  sufficient,  he  de- 
termines at  his  own  risk,  in  what  points  he  shall  take  Exceptions ; 
and  then  the  Defendant  must  consider  whether  he  has  sufficiently 
answered  as  to  all,  or  any,  and  which,  of  those  points ;  and  may 
submit  to  answer  all,  or  some,  and  not  the  rest  of  them ;  or  may  ar- 
gue the  question  upon  the  sufficiency  of  the  answer,  first,  before  the 
Master,  afterwards  before  the  Court.  When  the  judgment  of  the 
Court  is  had  upon  the  sufficiency  of  the  answer  as  to  all  the  points, 
to  which  the  Exceptions  go,  the  Defendant  must  put  in  a  farther  an- 
swer, if  the  first  is  insufficient ;  and,  when  the  Plaintiff  conceives^, 
he  has  got  as  much  discovery  as  he  wants,  and  does  not  amend,  but 
waits,  until  a  second  answer  is  put  in,  the  course  then  is,  that  if  the 
Plaintiff  conceives,  that  second  answer  is  insufficient,  the  question  of 
insufficiency  is  tried  upon  the  first  Exceptions:  and  the  Plaintiff 
cannot  add  to  those  Exceptions ;  in  order  to  try,  whether  he  can 
put  himself  in  as  good  a  case  by  an  additional  Exception  as  if  he  had 
taken  it  originally.  When  the  Plaintiff  has  a  second  insufficient  an- 
swer, the  course  is  the  same. 

There  is  another  course  of  proceeding,  which  makes  a  great  im- 
pression upon  my  mind.  When  an  insufficient  answer  is  put  in, 
frequently,  though  insufficient  as  to  many  points,  it  gives  new  lights 
to  the  Plaintiff;  enabling  him  to  see,  that  the  Bill  requires  amend- 
ment, as  well  as  a  sufficient  answer:  or  he  may  otherwise, discover 
that.  He  then  applies  for  liberty  to  amend  ;  and,  that  the  Defend- 
ant may  answer  the  Amendments  and  Exceptions  together ;  which 
Order  is  made ;  and  the  Defendant's  act  in  obedience  to  that  Order 
introduces  the  question,  whether  he  has  answered  the  Ex- 
[*  578]  ceptions  and  Amendments  *  tc^ether.  Of  necessity,  the 
terms  of  the  reference  to  the  Master  must  be  adapted  to 
that  Inquiry  ;  and  the  Master  must  be  directed  to  look  into  the  Ex- 
ceptions and  Amendments  and  to  give  his  judgment,  whether  the 
Amendments  are  answered,  and  whether  the  Exceptions  are  answer- 
ed. To  enable  him  to  do  so  he  must  look  into  them  ;  and  for  that 
purpose  there  must  be  Exceptions,  founded  upon  tho«Amendments : 
asserting,  that  the  Defendant  has  not  answered  the  Amendments. 
The  Exceptions  to  the  amended  and  to  the  original  Bills  are  distinct 
subjects,  as  to  which  he  is  to  inquire.  If  the  Defendant's  Counsel, 
hearing  the  Plaintiff's  Motion  for  liberty  to  amend,  and  that  the  De- 
fendant may  answer  the  Amendments  and  Exceptions  together,  pre- 
pares the  answer  to  the  Exceptions  before  the  order  for  liberty  to 
amend  is  drawn  up,  that  is  regular  practice  (1)  ;  as  I  remember  Lord 

(1)1  Jac.  &  Walk.  287,  8 ;  Bethuen  v.  Bateman,  1  Dick.  296 ;  Paty  v.  Simp- 
son, 2  Cox,  392 ;  Knox  v.  Si/mmonds,  ante,  vol.  i.  87. 
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Thurlow  held.     Upon  that  it  is  clear,  the  meaning  of  the  order  is, 
that  the  Defendant  is  to  answer  those  Exceptions. 

I  was  struck  with  the  case  of  a  Bill  for  specific  perfornnance  of  an 
agreement,  amended.  In  a  modern  instance  of  a  Bill  of  that  kind 
the  Defendant  having  by  his  answer  denied  the  agreement,  and  stat- 
ed another  agreement,  which  he  admitted,  the  Plaintiff  by  amend- 
ment struck  out  the  agreement  he  had  stated  originally,  and  adopt- 
ed the  other :  and  prayed  a  performance  of  that.  Suppose  an 
agreement,  or  a  modus,  stated  in  a  Bill,  with  some  little  variation  of 
circumstances,  which  would  be  fatal  at  the  hearing :  but  that  being 
discovered,  the  Bill  was  amended^:  how  are  you  to  treat  the  answer, 
already  put  in,  denying  the  agreement  or  modus,  as  originally  stated, 
and  answering  all  the  rest  of  the  charging  and  interrogating  part, 
understood  as  applying  to  the  original  statement,  and  having  no  ap- 
plication to  that,  introduced  by  the  amendment;  as  to 
*  which  therefore  it  would  be  very  unconscientious  to  bind  [*  579] 
the  Defendant  by  that  answer.  The  question  seems  to 
rest  here ;  whether,  if  the  Plaintiff  chooses  to  move  for  liberty  to 
amend,  and  that  the  amendments  and  exceptions  shall  be  answered 
together,  he  is  not  bound  as  to  the  form  of  the  reference,  that  is  to 
go  to  |he  Master.  I  incline  to  think,  that  he  is  ;  and,  that  the  Mas- 
ter ^must  see,  whether  the  old  exceptions  are  answered,  and,  whether 
the  amendments  are  answered. 

I  was  struck  with  many  of  the  cases,  that  have  been  supposed. 
The  question  is  new,  when  it  is  put  thus :  that  the  matter  of  the 
amendment  is  such  as  to  alter  the  true  meaning  of  every  passage  in^ 
the  bill  from  that,  which  was  the  meaning,  when  the  original  answer' 
was  put  in :  whether  it  is  better  to  hold,  that  the  Master  is  to  look 
into  the  old  exceptions ;  to  see,  whether  the  answer  is  sufficient ; 
and  into  the  exceptions  to  the  answer  to  the  amended  bill ;  to  see, 
whether  those  exceptions  include  what  ought  to  have  been  taken  as 
exceptions  originally  ;  and  whether  the  Court  will  trust  the  Master 
with  a  discretion  to  determine,  which  were  not  necessary  to  be  taken 
as  exceptions  originally,  but  became  necessary  by  the  amendments ; 
or,  whether  it  is  better  to  say,  that,  if  the  Plaintifi"  moves  to  amend, 
that  is  something  of  an  undertaking,  that  his  amendment  shall  be 
so  far  consistent  with  the  original  case,  that  he  shall  be  bound  by 
the  case,  as  it  stands  upon  the  exceptions,  taken  to  the  answer  to 
the  original  bill.  Suppgse,  the  bill  suggests  a  partnership  between 
A.  and  B.,  calling  for  books  and  papers ;  and  an  amendment,  stating 
a  partnership  of  A.,  B.,  and  C. :  an  exception  as  to  the  books  and 
papers,  relating  to  the  said  partnership,  may  be  considered  applicable 
to  the  partnership  of  the  three :  but  then  it  must  be  an  exception 
to  the  answer  to  the  amended  bill.  The  question,  inde- 
pendent of  practice,  *  in  good  sense,  is,  whether  the  rule,  [*  580*] 
that  you  shall  not  add  to  the  exceptions  to  the  old  answer, 
ought  not  to  be  sacred ;  but  if  the  amended  bill  bona  fide  introduces 
a  new  case,  and  the  exception  goes  really  to  the  matter  of  the  amended 
bill,  whether  that  should  not  do. 
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The  Master  of  the  Rolls  [Sir  William  Grant]. — As  I  have 
not  before  considered  this  subject,  and  have  heard  it  now  discussed 
for  the  first  time,  my  opinion  can  be  of  very  little  weight.  The 
question  is  reduced  to  a  narrow  compass  ;  the  Counsel  on  both  sides 
agreeing  as  to  the  general  practice  :  for  the  Plaintiff  admitting,  that, 
if  exceptions  can  be  taken  to  the  answer  to  the  original  bill,  no  new 
exception  can  be  added :  but  supposing  a  case,  in  which  the  intro- 
duction of  circumstances  hy  amendment  may  vary  the  quality  and 
color  of  the  facts  in  the  original  bill,  so  that  it  may  be  impossi- 
ble to  separate  and  distinguish  them :  and  to  say,  a  fact  has  re- 
ceived a  sufficient  answer  by  the  first  answer,  or  by  the  sec- 
ond answer ;  and  it  remains  therefore  in  its  new  state  unan- 
swered. How  can  that  be  brought  before  the  Master  but  by  a  new 
exception  ?  As  amendment,  it  might  be  answered  by  the  second 
answer :  but  as  to  a  fact,  taken  from  the  original  bill,  and  coupled 
with  the  other  circumstances,  introduced  by  the  amendment,  it 
might  not  be  answered.  Inquiry  therefore  is  necessary,  whether 
that  is  the  case.  If  that  is  not  the  state  of  the  exception,  there  is 
no  reason  for  departing  from  the  practice  ;  as  it  is  admitted  for  the 
Plaintiff,  that  he  must  make  that  good,  before  he  has  a  case.  If 
that  is  really  the  case,  it  would  be  very  hard  to  say,  there  is  j^o  pos- 
sible mode,  in  which  such  an  exception  can  be  taken. 

[*58I]         *The   Lord   Chancellor   [Eldon]   then    suggested, 
whether  there  ought  not  to  be  an  application  for  leave  of 
the  Court ;  and  the  motion  stood  for  judgment. 

The  Lord  Chancellor  [Eldon.] — ^The  Master  of  the  Rolls  has 
stated  to  me  his  opinion  after  great  consideration  and  much  investi- 
gation, in  which  opinion  I  agree,  that,  where  an  original  bill  has  been 
filed,  and  exceptions  have  been  taken  to  the  answer,  and  the  Plain- 
tiff moves  to  amend,  if  he  goes  upon  the  answer  to  the  original  and 
amended  bill,  as  insufficient,  he  must  go  before  the  Master  upon  the 
old  exceptions,  as  they  apply  to  the  original  bill,  and  upon  new  ex- 
ceptions as  to  the  new  matter,  introduced  by  the  amendments  ;  and 
the  utmost  he  can  have  is  the  Master's  judgment  upon  the  answer  to 
the  amendments  with  reference  to  such  parts  of  the  original  bill  as 
apply  to  them.  If  the  original  words  apply  to  the  amendments,  the 
Master,  considering,  whether  the  answer  is  sufficient  as  to  the 
amendments,  must  take  into  his  consideration  every  thing  in  the 
amended  bill,  that  gives  a  construction  to  the  amendments  (1). 

1.  The  practice  of  the  Court  of  Chancery,  as  to  allowing  an  additional  answer 
to  be  put  in,  pending  exce])tion8,  is  not  adopted  in  the  Court  of  Exchequer :  see, 
ante,  the  note  to  Knox  v.  Simmonds,  1  V.  87. 

2.  The  case  of  Biichie  v.  Aylxoin^  15  Yes.  82,  strongly  points  out  the  injustice 
which  might  be  effected,  if  a  plaintiff  were  at  liberty  to  change  the  character  of 
his  bill  by  amendments,  giving  a  different  complexion  to  the  whole  case,  and  the 
defendant  were  estopped,  by  his  answer  to  the  bill  as  orisinally  firamed,  horn  mak- 
ing such  defence  by  demurrer,  plea,  or  otherwise,  as  would  best  meet  the  different 
case  put  upon  the  record  by  the  amendments. 

(1)  WUliams  v.  Davus,  1  Sim.  &  Stu.  426. 
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Executor,  in  trust  for  Infants,  unnecessarily  calling  in  the  property,  out  upon 
good  security  at  5  per  cent.,  except  a  small  part,  keeping  large  balances  in 
Eis  hands,  and  using  it  as  his  own,  charged  with  interest  at  S.  per  cent  and 
costs  (a). 

One  question  in  this  cause  arose  upon  a  claim  of  interest  against 
an  executor  in  trust  for  infants,  upon  the  Master's  Report,  stating 
his  conduct ;  without  any  purpose  on  account  of  the  trust  calUng  in 
the  property,  out  upon  good  securities :  keeping  large  balances  in 
his  hands ;  and  treating  it  as  his  own. 

♦The  Lord  Chancellor  [Eldon].— The  result  of  the  [*582] 
Report  is,  that  this  Defendant,  as  executor,  trustee,  and 
guardian,  dealt  with  the  property,  by  calling  in  nearly  the  whole  of 
it  from  securities,  as  to  the  validity  of  which  there  is  no  imputation  ; 
and  upon  which  it  was  producing  interest,  generally  speaking  5/.  per 
cent. ;  and  he  called  it  in,  not  only  for  no  purpose,  connected  with 
the  execution  of  the  Will,  but  for  no  other  purpose  than  that  of 
keeping  the  money  in  his  own  hands.  It  was  treated  by  him  as  part 
of  his  own  general  funds.  It  is  not  traced  through  him  to  other  per- 
sons ;  so  that  those  persons  can  be  charged  ;  and  he  is  only  a  sim- 
ple-contract creditor  of  those,  to  whom  he  lent  the  money  ;  and  not 
entitled  to  call  for  interest  from  them.  The  balances  in  his  hands 
have  been  increasing  generally :  but  they  never  decreased  so  far, 
that  he  had  not  always  a  large  balance  in  his  hands,  unproductive. 
He  must  therefore  be  charged  with  interest  upon  the  yearly  balances 
in  hid  hands. 

As  to  the  rate  of  interest,  the  Court  does  not  usually  give  more 
than  4  per  cent. ;  where  the  money  has  been  called  in  for  the  pur- 
poses of  the  Will,  and  the  balance  only  has  been  in  his  hands.  But, 
this  executor  having  called  it  in  without  any  purpose  connected  with 
the  trust,  and  holding  the  whole  in  his  hands  without  attempting  to 
lay  it  out,  the  Court  has  the  power  to  give  5  per  cent. ;  and  he 
ought  to  be  charged  at  that  rate.  General  dereliction  of  duty  upon 
his  part  is  the  principle ;  and  a  small  part,  carrying  4Z.  one-half  per 
cent.,  cannot  make  a  difference. 

Where  such  general  dereliction    of  duty  obliges  the  Court  to 
charge  interest  upon  balances  in  the  hands  of  an  exec- 
utor, as  a  specific  demand,  the  same  principle  *  calls  upon      [*583] 
the  Court  to  compel  him  to  make  it  good  to  the  infants 
in  point  of  costs  (1.)  

As  to  the  rate  of  interest  with  which  an  executor  in  trust  may  be  charged,  who 
has  unnecessarily  kept  the  trust  funds  in  his  own  hands,  see,  an/e,  the  notes  to 

(a)  The  general  rule  thus  stated  is  recognised  in  tlie  Courts  of  the  United 
States.  In  some  cases  Courts  of  Equity  will  even  direct  annual,  or  other  rests. 
Such  an  interposition  requires  extraordinary  circumstances  to  justify  it  2  Story's 
Juris.  §  1277,  and  cases  there  cited. 

(1)  Ante,  Rocke  v.  Hart,  58  :  see  the  notes,  vol.  i.  90,  99,  294. 
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Tew  V.  The  Earl  of  Winiaion,  1  V.  451,  the  note  to  Herbert  v.  Ead  PowkH,  I  V. 
297,  and  note  2  to  WUkinsofi  v.  Stafford,  1  V .  32 ;  and  as  to  the  question  of  costs 
in  such  cases,  see  the  note  to  Seers  v.  Hindf  1  V.  294.  With  respect  to  the 
responsibility  which  executors  may  incur,  who,  without  the  sanction  of  the  Court, 
allow  their  testator's  assets  to  be  standing  out  upon  securities  which  prove  to  be 
insufficient,  or  who,  on  the  other  hand,  needlessly  call  in  money  which  is  produc- 
tively  placed  out  upon  real  security,  see  note  1  to  Sitwdl  v.  Bernard,  6  V.  520, 
with  the  farther  references  there  given. 
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[Rolls. — 1805,  June   18. — Before  the  Lord   Chancellor,  lpon  Appeal, 

Dec.  18, 20.] 

Agreement  for  tlie  sale  of  an  estate,  the  result  of  a  correspondence  by  letters, 

good  within  the  Statute  of  Frauds  (a). 
Effisct  of  admission  by  Answer  of  letters,  stated  by  the  Bill ;  dispensing  with  the 

necessity  of  evidence ;  and  therefore  no  objection  upon  the  Stamp  Acts. 
The  Defendant  refusing  to  produce  the  Office  copy  of  the  Bill,  the  Draft  could 

not  be  read :  but  a  specific  performance  was  decreed  upon  inspection  of  the 

Record. 
No  specific  performance  of  an  agreement  by  Letters,  unless  upon  a  fair  interpre- 
tation concluded :  if  doubtful,  whether  more  than  treaty,  to  be  left  to  law  (6), 

[p.59Ll 
Whether  tne  Court  will  perform  a  contract,  signed  by  one  party,  not  by  the  other, 

and  nothing  done  upon  it,  Qiwere  (c),  [p.  5ffe.] 
Whether  new  Evidence  can  be  produced  upon  an  Appeal  from  tlic  Rolls,  Qiucre, 

[p.  59a] 
Distinction  between  an  Agreement,  tliat  may  be  stamped,  paying  the  penalty, 

which  the  party  will  be  permitted  to  stamp  pending  the  Cause,  and  one,  upon 

which  no  Action  can  be  brought,  unless  stamped,  [p.  595.] 

The  Bill  was  filed  to  obtain  the  specific  performance  of  an  agree- 
ment for  the  sale  of  an  estate  by  the  Defchdant  to  the  Plaintiff;  by 
letters  in  the  course  of  a  correspondence  between  the  Plaintiflf  and 
his  attorney,  and  the  Defendant.  The  first  letter,  written  by  the 
Defendant  to  the  Plaintiff,  dated  "  Whitehaven,  Wakefield,  Nov.  6, 
1803,"  began  thus : 

"  I  take  this  opportunity  on  my  arrival  here  to  acquaint  you,  that 
my  premises  at  Parton  were  going  to  be  leased  :  but  some  things 
have  arisen  to  prevent  it.  I  am  not  anxious  to  part  with  the  land 
and  houses  at  Parton  :  but,  if  I  should  be  so  disposed,  shall  not  take 
less  than  400?." 

(a)  A  letter  will  never  operate  as  a  written  agreement  within  Uie  statute,  unless 
it  distinctly  specifies  or  ascertains  the  terms  of  the  agreement.  Roberts  on 
Frauds,  3d  Am.  edit  105 ;  Meet  v.  Raddiff,  13  John.  Rep.  297 ;  Dodge  v.  Lean, 
13  John.  Rep.  508. 

(h)  Instructions  to  counsel  to  prepare  the  writings  are  never  held  to  be  mate- 
rial ;  and  afler  they  are  drawn  and  engrossed  according  to  such  instructions,  the 
party  may  refuse  to  execute  them.    Moidaade  v.  Maxtcdl,  1  P.  Wms.  619. 

(c)  Notwithstanding  the  doubt  of  Lord  Redesdale,  the  doctrine  seems  to  be  that 
tlie  Bignaturc  of  tlie  party  to  be  charjred  only  is  necessary  where  the  other  party 
files  t!ic  bill.  Westti-n  v.  RusseU,  3  Vcs.  &  Bea.  192 ;  Parkhurst  v.  Van  Cortland, 
1  John.  Ch.  Rep.  273 ;  Roberts  on  Frauds,  3d  Am.  edit.  124,  and  notes. 
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The  Plaintiff  sent  the  following  answer,  dated  the  8th  of  Nov. 
1803 ;  '^  I  received  your  letter,  and  consent  to  give  the  sum  you 
ask  for  your  premises  at  Parton  ;  provided  you  are  disposed  to  part 
with  them  immediately.  If  such  should  be  your  resolution,  you 
have  nothing  to  do  but  to  direct  for  me ;  when  the  money  shsill  be 
paid  you  as  soon  as  the  title  is  completed." 

In  reply  to  that  letter  the  Defendant  wrote  a  letter,  dated 
the  12th  of  November;  stating  some  particulars  as* to  [*<584] 
the  treaty  he  had  been  engaged  in  for  letting  the  premises  ; 
that  the  treaty  was  at  an  end  ;  that  he  had  acquainted  those  parties 
with  his  intent  to  sell ;  and  therefore  considered  himself  under  no  tie 
in  that  respect.  This  letter  contained  the  following  passages,  upon 
which  the  Plaintiff  relied ;  "  It  seems  you  are  seriously  disposed  to 
purchase ;  and  I  am  of  opinion,  the  business  will  be  soon  settled. 
Many  persons  have  written  to  me  with  a  view  to  purchase;  but 
have  higgled  so  much  on  the  subject,  that  I  could,  not  but  sup- 
pose they  intended  to  trifle  with  me.  ******  The 
writings  are  many,  that  relate  to  the  premises  at  Parton,  though 
a  small  estate;  apd  your  attorney  may  examine  them  when  he 
thinks  proper  ;  and  I  will  afterwards  relate  to  you,  when  necessary, 
how  I  came  in  possession  of  the  estate  in  question  ;  and  I  think  you 
will  find  every  thing  satisfactory.  I  have  been  induced  to  part  with 
this  small  portion  of  my  estate  in  Cumberland  from  the  trouble  I  have 
had."  He  then  explains  that:  viz.  the  trouble  of  getting  the  rent 
on  account  of  the  distance,  and  disputes  among  the  tenants ;  and 
expresses  a  wish  that  the  Plaintiff  would  see  the  persons,  with  whom 
he  had  been  treating  for  a  lease,  *'  to  be  clear  as  to  their  intentions, 
that  no  misunderstanding  may  arise.  *****  You  will 
also  discover  from  what  I  have  written,  that  I  will  be  at  no  expense 
in  getting  the  tenants  out ;  for,  at  this  distance  it  will  be  trouble- 
some.    The  tenants  have  had  notice  to  quit  some  time  ago." 

By  another  letter,  dated  the  13th  of  November,  the  Plaintiff  stat- 
ed, that  he  agreed  to  purchase  the  estate  upon  the  terms  proposed 
by  the  Defendant  in  his  letters.  The  Plaintiff's  attorney  having  ap- 
plied for  an  abstract,  the  Defendant  by  another  letter,  dated  the  23d 
of  November,  to  the  Plaintiff  observed,  that  he  does  not  say,  he  is 
willing  to  purchase  the  land-tax  of  part  of  the  premises, 
which  the  Defendant  had  *  purchased  for  about  50^. ;  and  [*  585] 
as  to  the  writings  recommended  the  Plaintifl'  to  send  over 
his  attorney  to  make  an  abstract ;  and  desired  to  know  the  Plain- 
tifl''s  determination,  when  convenient. 

B/a  letter,  dated  the  1st  of  December,  the  Plaiiitifl's  attorney 
stated  to  the  Defendant,  that,  although  the  Plaintiff  thought,  the 
liberal  manner,  in  which  he  made  the  contract  for  the  property  at 
Parton,  did  not  admit  of  any  farther  demand  than  the  400/.,  yet,  as 
the  additional  50«.-  was  so  trifling,  he  acquiesces  in  the  payment  of 
it ;  and  desires  either  to  have  the  deeds  or  an  abstract ;  stating,  that 
he  is  authorised  to  remit  the  402/.  lOs.  on  the  title  being  made.  By 
the  answer  to  this  letter,  the  Dcfenduut  cxpiesscd  himself  much  dis- 
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pleased  at  it ;  and  soon  afterwards  he  declared,  he  had  changed  his 
mind  as  to  selling  to  the  Plaintiff;  and,  after  some  farther  corres- 
pondence, persisting  in  his  refusal  to  sell,  the  bill  was  filed. 

The  Defendant  by  his  answer  admitted  the  letters ;  but  insisted, 
that  they  did  not  amount  to  an  agreement ;  and  that  he  did  not  in- 
tend to  sell  at  so  low  a  price  as  400Z.  The  cause  was  heard  at  the 
Rolls ;  when  the  answer  was  read ;  and,  the  Defendant's  Counsel 
refusing  to  produce  the  office  copy  of  the  bill,  the  Plaintiff  proceeded 
to  read  the  letters  from  the  draft  of  the  bill. 

Mr.  Fonblanque  and  Mr.  Martin,  for  the  Defendant,  objected 
to  that :  1st,  for  want  of  an  agreement  stamp.  2dly,  insisting,  that 
the  Plaintiff  ought  to  come  prepared  with  a  stamped  office  copy  of 
the  bill ;  as  in  the  case  of  depositions ;  being  under  the  necessity 
of  establishing  an  agreement  in  writing  by  legal  evidence  ; 
[*  586]  though,  by  admissions  in  the  *  answer,  a  parol  agreement 
may  be  made  out. 

Mr.  RomiUy  and  Mr.  Bell,  for  the  Plaintiff,  contended  that  the 
Defendant  having  by  his  answer  admitted  the  letters,  the  Plaintiff 
was  entitled  to  read  that  part  of  liis  bill,  which  stated  them  ;  as  be- 
ing by  the  admission  made  part  of  the  answer.  They  urged,  that 
the  objection,  requiring  a  stamped  office  copy  of  the  bill,  was  never 
before  made  ;  that  the  Defendant,  not  the  Plaintiff,  has  the  office 
copy ;  and  with  a  view  to  supply  that  by  the  draft,  observed,  that  the 
Court  acknowledges  the  draft  of  the  bill  by  requiring  the  signature 
of  Counsel  to  it. 

The  Master  of  the  Rolls  [Sir  William  Grant]  permitted 
the  letters  to  be  read  from  the  draft  of  the  bill ;  observing,  upon  the 
point  of  evidence,  that  the  stamp  laws  have  not  made  any  alteration 
in  the  practice  of  the  Court ;  providing,  that  tlie  party  cannot  pro- 
duce a  letter  or  any  paper  writing,  to  have  the  effect  of  an  agree- 
ment, without  a  stamp :  but  there  they  leave  it :  perhaps  some  fu- 
ture Stamp  Act  may  make  it  impossible  to  read  any  thing  without  a 
stamp  to  prove  an  agreement :  but  this  is  according  to  the  constant 
practice  of  the  Court. 

The  Master  of  the  Rolls,  [Sir  William  Grant],  upon  the 
merits,  stopped  the  reply ;  considering  the  agreement  made  out  by 
the  letters,  taken  altogether  ;  and  made  the  usual  Decree  for  a  ref- 
erence to  the  Master  as  to  the  title. 

From  that  Decree  the  Defendant  appealed  to  the  Lord  Chancel- 
lor, insisting  that  the  Plaintiff  was  not  entitled  to  a  per- 
[*  587]     formance  ;  and  farther,  that  the  evidence  *  received  was 
not  admissible :  the  letters  not  having  been  produced*:  nor 
the  office  copy  of  the  Bill  produced:    nor  the  draft  of  the   Bill 
stamped :  nor  the  record  of  the  Bill  produced. 

Mr.  RomiUy  and  Mr.  Bell,  for  the  Plaintiff  in  support  of  the  De- 
cree.— As  to  the  merits,  the  three  first  letters  amount  to  complete 
agreement.  The  point  relied  on  is  the  objection  as  to  evidence. 
It  is  not  necessary  to  prove  what  is  admitted.  The  Counsel  never 
signs  the  Record ;  but  he  identifies  the  draft.     There  is  no  incou- 
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venience  in  the  course,  that  was  adopted  at  the  Rolls.  The  Defend- 
ant, having  the  office  copy  in  Court,  has  the  means  of  correct- 
ing any  mis-statement  by  the  Plaintiff.  The  Court  also  has  the  Rec- 
ord before  it ;  and  will  see,  that  the  statement  is  correct ;  for  which 
purpose  it  is  the  business  of  the  Defendant  to  produce  an  office  copy. 
The  Defendant,  having  made  the  admission,  cannot  appeal  for  want  of 
proof  of  those  facts,  which  are  admitted.  Upon  an  Appeal  from  the 
Rolls,  new  evidence  may  be  let  in ;  Wyatt's  Prac.  Reg.  34,  referring 
to  several  authorities  (1).  Wright  v.  Pilling  ^2)  shows  the  dis- 
tinction between  an  Appeal  from  the  Rolls,  which  is  in  truth  a  re- 
hearing, and  an  Appeal  to  the  House  of  Lords.  Thompson  v.  Walkr  (3), 
the  only  case  in  which  the  contrary  is  supposed  to  have  been 
said,  does  not  apply ;  having  the  words  "  not  in  issue." 

Mr.  FonhlanqvA  and  Mr.  Martin^  for  the  Defendant,  in 
support  of  the  Appeal. — *  As  to  the  agreement,  there  is  •  [588] 
nothing  conclusive.  The  Defendant  only  states  the  least, 
that  he  will  take.  The  Plaintiff's  answer  is  conditional :  provided 
the  Defendant  is  disposed  to  part  with  the  premises  immediately.  A 
new  term  is  afterwards  added,  which  is  never  closed  with ;  that  the 
Plaintiff  sh^U  get  the  tenants  out 

As  to  the  question  of  evidence,  in  Ford  v.  Compton  (4)  your 
Lordship  took  an  objection  of  this  nature :  Under  a  notice  to  pro- 
duce an  agreement  the  Plaintiff  came  furnished  with  a  copy  stamp- 
ed. The  objection  was,  that  the  original  being  in  Court,  the  copy 
could  not  be  read :  nor  could  the  original  be  read ;  not  being  stamp- 
ed. In  this  case  one  objection  is,  that  the  letters  themselves  ought 
to  be  produced,  and  produced  stamped.  The  mere  draft  of  the  Bill 
cannot  be  admitted.  Perhaps  the  record  itself,  with  reference  to 
the  occasion,  ought  not  to  be  received:  the  Statute  requiring  agree- 
ments to  be  stamped,  in  order  to  be  received.  The  effect  of  the 
admission  in  the  answer  is  only  to  relieve  the  party  from  the  neces- 
sity of  proving  what  he  must  otherwise  prove  by  entering  into  evi- 
dence. All  he  gains  is  the  power  of  producing  the  instrument, 
without  making  it  evidence.  The  admission  of  passages  in  a  Will, 
devising  real  estate,  and  of  the  execution,  will  not  dispense  with 
the  necessity  of  producing  the  Will ;  and  enable  the  Court  to  give 
the  directions,  consequential  upon  the  proof  of  the  instrument  and 
reading  it.  The  objection  to  the  draft  of  the  Bill  is,  that  the  Court 
has  no  evidence,  that  the  Record  is  made  up  from  that  draft.  The 
records  of  the  Court  are  supposed  to  be  in  the  Court  itself:  the 
origin  of  the  Clerk  in  Court  attending,  for  which  he  has  a  fee,  be- 
ing, that  he  should  attend  with  the  Record  ;  that  the  Court 
♦might,  if  necessary,  inspect  it.  The  Plaintiff  ought  [*589] 
therefore  to  have  the  Record  itself. 

(1)  1  Vem.  443 ;  Gilb.  £q.  Rep.  151 ;  2  Vera.  463 ;  2  Atk.  408 ;  Pre.  Ch.  498. 
In  DaskiDood  v.  Lord  Bulkeley^  anU,  vol.  x.  230,  the  point  was  not  decided ;  see 
the  note,  S237. 

(2)  Pre.  Cb.  494. 

(3)  Pre.  Ch.  295. 

(4)  2Bro.C.C.32. 

VOL.  XI.  26 
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The  draft  of  the  Bill,  offertd  as  evidence  o  f  the  contract,  im- 
mediately within  the  Statute  (1)  ;  imposing  the  duty  in  terms, 
which  are  copied  into  the  subsequent  Acts,  as  to  agreements, 
*^  whether  the  same  shall  be  only  evidence  of  the  contract  or  obliga- 
tory upon  the  parties  from  its  being  a  written  instrument,"  and 
requires  a  stamp :  which  is  as  necessary  to  give  validity  to  the  agree- 
ment as  the  signature  of  the  party.  If  it  was  only  necessary  to 
produce  the  Record  of  the  Bill,  stating,  a  written  agreement,  and 
the  admission  of  the  answer,  a  written  agreement  would  be  turned 
into  a  parol  agreement,  and  the  Revenue  would  be  deprived  of  the 
stamp.  If  the  Bill  had  been  dismissed,  and  the  Plaintiff  had  ap- 
pealed, and  in  the  interim  had  stamped  the  agreement,  your  Lord- 
ship could  not  have  said,  the  Master  of  the  Rolls  was  wrong  in 
rejecting  evidence  inadmissible  at  that  time,  though  now  admissible 
by  the  subsequent  transaction  of  stamping  it. 

Mr.  RomiUy,  in  reply. — ^The  question  of  evidence  is,  whether 
these  letters  are  regularly  before  the  Court :  I  do  not  say,  proved, 
for^t  was  not  necessary  upon  these  pleadings  to  give  evidence  of 
them,  not  being  put  in  issue.  Evidence  is  not  offered  to  show,  that 
there  was  such  an  agreement ;  for  that,  being  admitted,  is  not  put 
in  issue.  It  does  not,  nor  can  it,  appear,  whether  these  letters  were 
stamped,  or  not ;  and  upon  the  answer  it  must  be  taken,  that  they 
were  stamped.    The  objection,  that,  not  being  stamped,  they  do  not 

make  an  agreement,  might  have  been  made  by  the  answer. 
[♦  590]     Consider  the  extent  *  to  which  this  is  to  go.     As  to  the 

alleged  necessity  of  producing  the  letters  on  account  of 
the  Revenue  Laws,  those  Laws  do  not  profess  to  make  any  altera- 
tion in  the  proceedings  of  Courts  of  Justice.  They 'provide,  that 
such  instruments  only  as  are  stamped  shall  be  evidence :  but  the  in- 
strument with  the  stamp  is  only  to  be  produced,  where  it  is  neces- 
sary to  produce  it ;  the  fact  being  disputed.  They  do  not  direct, 
that  in  future  no  admission,  no  concession,  shall  avail.  Suppose,  an 
action  upon  a  bond ;  and  the  Defendant  pleads  Solvit  post  Dieniy  or 
any  other  plea,  except  Non  est  Faction :  it  would  not  be  necessary 
to  produce  the  bond  upon  a  stamp.  So,  in  the  case  of  a  lost  bond : 
a  release  admitted ;  but  circumstances  Y>f  fraud  alleged ;  and  many 
other  instances  may  be  put ;  on  which  the  objection  from  the  danger 
of  evading  the  stamp  would  equally  occur.  Then,  as  to  the  draft 
of  the  Bill :  the  answer  refers  to  something  else ;  making  that  a  part 
of  the  answer.  What  is  so  referred  to  is  neither  the  Record,  nor 
the  draft ;  but  the  office  copy  of  the  Bill ;  which  the  Defendant  has 
in  Court ;  and  refuses  to  produce  it ;  and  for  that  reason  the  Court 
permits  other  evidence  to  be  given:  the  Defendant  having  the 
power  of  showing,  that  the  draft  is  not  that,  to  which  he  referred. 
The  draft  is  offered  to  the  Court,  not  as  evidence ;  but  to  show, 
what  is  the  issue  joined  ;  and  it  is  not  even  necessary  for  that  pur- 
pose :  the  Court  being  apprised  of  the  state  of  the  Record  by  the 

(])Stat.S3Geo.m.c.58. 
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Statement  of  the  Counsel.  It  is  necessary  to  inspect  the  Record,  only 
if  there  is  a  dispute  upon  that  statement.  At  least,  the  Plaintiff  is  en- 
titled now  to  produce  the  original  Record  from  the  Six  Clerk's  Office. 
Suppose,  the  Court  had  stopped  the  Plaintiff's  case  ;  being  satisfied. 
If  the  Court  had  decided,  that  the  draft  was  not  evidence,  the  Plain- 
tiff would  have  produced  the  Record ;  which  he  produces  now. 

*Dec.  20th.  The  Lord  Chancellor  [Eldon].— This  [*591] 
Decree  implies  the  opinion  of  the  Master  of  the  Rolls,  that 
the  Defendant  entered  into  an  agreement,  substantiated  by  admis- 
sion, or  by  evidence ;  and  therefore  a  specific  performance  ought  to 
be  decreed  :  if  a  good  title  can  be  made.  Various  objections  have 
been  taken ;  first,  that  the  letters  do  not  contain  any  agreement ; 
that  upon  the  true  construction  they  do  not  go  beyond  treaty,  ap- 
proaching agreement :  Secondly,  if  they  did  contain  the  agreement, 
they  ought  to  be  produced :  Thirdly,  that,  if  they  are  not  to  be 
produced,  and,  if  the  Court  is  to  proceed  on  reading  the  answer,  it 
cannot  proceed  upon  that  without  reading  the  bill  also  ;  and  it  is  in- 
sisted, that  the  draft  of  the  bill  could  not  be  read,  though  the  answer 
was  read  ;  but  the  original  bill  itself  should  be  produced  ;  and, 
farther,  that,  if  either  -the  draft  of  the  bill  could  be  read,  or,  if  the 
original  bill  had  been  produced,  neither  the  one  nor  the  other  could 
be  read,  unless  having  received  authenticity  as  agreement,  by  having 
stamps  imposed  upon  them. 

To  meet  the  question  fairly,  the  construction,  which  for  the  pur- 
pose of  this  case  has  been  put  upon  the  clause  of  the  act  (1),  upon 
which  the  objection  arises,  is  this ;  that,  if  there  is  a  written  instrument 
by  formal  articles  of  agreement,  or  a  paper,  within  the  meaning  of 
the  Statute  of  Frauds  (2),  an  acknowledgment  of  the  terms  of  a 
bargain,  those  papers  must  have  a  stamp  upon  one  or  more,  or  all, 
of  them.  As  to  the  first  question,  I  agree,  the  Court  is  not  to  de- 
cree performance,  unless  it  can  collect  upon  a  fair  interpretation 
of  the  letters,  that  they  import  a  concluded  agreement ; 
that,  *  if  it  rests  reasonably  doubtful,  whether  what  passed  [*  592] 
was  only  treaty,  let  the  progress  towards  the  confines  of 
agreement  be  more  or  less,  the  Court  ought  rather  to  leave  the 
parties  to  law  than  specifically  to  perform  what  is  doubtful,  as  a  con- 
tract (3).  But  it  is  also  clear,  that  the  Court  is  to  put  the  same  in- 
terpretation upon  correspondence  with  reference  to  this  subject,  as 
other  persons  would ;  reading  the  correspondence  fairly  with  a  view 
to  collect  the  sense  of  it.  Upon  these  letters  my  opinion  is,  that  the 
three  first  letters  do  constitute  agreement,  and  agreement  on  both 
sides.  I  use  that  expression  ;  observing  in  a  book,  which  will,  I  am 
persuaded,  give  great  information  td  the  Profession  upon  many  im- 
portant points  of  equity  (I  mean  the  Reports  of  decisions  by  Lord 

(1)  Stat  23  Geo.  III.  c.  58. 

(2)  Stat  29  Ch.  II.  c.  3. 

(3)  Stratford  v.  Bostcorik,  2  Ves.  &  Bea.  341. 
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Redesdale  (1 )  ;)  that  Lord  Redesdale  has  intimated  a  doubt,  whether 
the  Court  would  perform  a  contract,  signed  by  one  party  ;  the  other 
not  having  signed  it ;  and  nothing  having  been  done  upon  it.  I 
mark  the  circumstance ;  as  I  would  not  be  understood  to  pass  it  by 
without  observing,  that  it  is  not  necessary  to  discuss  that  here ;  for 
these  letters  amount  to  papers  signed  by  both.  I  take  it  rather 
against  the  Defendant  in  this  instance  ;  as,  whatever  he  might  mean, 
if  the  fair  sense  is,  that  he  means  to  intimate,  that  he  agrees,  he  can- 
not afterwards  set  up  a  reserve  made  in  his  own  mind ;  especially 
having  followed  it,  as  he  has  the  third  letter,  by  another ;  stating  a 
proposition  about  the  land-tax,  which  he  could  not  possibly  be  at 
liberty  to  write,  unless  he  understood  the  bargain  as  concluded ; 
upon  which  he  had  nothing  more  to  say  than  to  add  that 
[*  593]  additional  term.  There  is  in  this  case  *  therefore  agree- 
ment enough,  if  it  is  legitimately  proved  to  the  Court. 
This  leads  to  another  point.  It  has  been  conceived,  that  I  am 
called  upon  to  decide  this  case  upon  evidence  different  from  that, 
which  was  produced  at  the  Rolls.  I  am  not  of  opinion,  that  the 
cases  cited  bear  upon  this  in  that  respect ;  for,  if  the  opinion  given 
at  the  Rolls  was  wrong  in  admitting  the  evidence,  the  Court  is  in 
possession  of  the  means  of  receiving  all  the  evidence,  that  has  been 
tendered  here ;  and  the  substance  of  the  Appeal  as  to  that  I  take  to 
be  no  more  than  this ;  that  they  have  a  right  to  submit,  that,  if  they 
were  wrong  in  law,  the  Court  ought  first  to  have  delivered  what  was 
the  law,  and  then  to  have  stated  the  consequence ;  and,  if  it  was 
rightly  contended,  that  the  evidence  should  be  received,  the  duty  of 
the  Master  of  the  Rolls  was,  as  mine  is  now,  to  say,  the  parties  can- 
not go  on  in  this  way  ;  but  the  habit  of  the  Court  has  been  to  per- 
mit the  letters  to  be  produced,  or  the  bill  and  answer  to  be  stamped, 
if  necessary  (2).  This  case  therefore  stands  by  itself  upon  that  ob- 
jection. 

The  next  consideration  is,  whether  the  draft  of  the  bill  ought  to 
have  been  read.  As  to  that,  undoubtedly  in  practice,  whether  upon 
principle,  or  from  accommodation,  it  has  been  usual  and  frequent  to 
read  it.  Yet  upon  the  best  consideration  I  cannot  conceive,  how 
strictly  it  can  be  evidence  ;  or  how  it  can  be  made  so  by  the  De- 
fendant's refusal  to  produce  the  office  copy.  In  the  progress  of  a 
cause  the  Plaintiff's  agent,  knowing  the  bill,  which  he  files,  does 
not  take  a  copy :  the  agent  of  the  Defendant,  not  know- 
[*  594]  ing  it,  takes  a  copy.  ^  But  it  is  very  difficult  to  assimilate 
that  to  the  case,  in  which  a  party  has  a  right  to  read  an 
instrument,  to  produce  which  he  has  no  original  right ;  but  which  is 
admitted  upon  the  foundation,  that  the  Defendant,  having  the  better 


(1)  Schoales  and  Lefroy's  Reports  in  the  Court  of  Chancery  of  Ireland.  The 
case  here  alluded  to  hy  the  Lord  Chancellor,  appears  to  be  Laujreruon  v.  Buder, 
vol.  i.  page  13 ;  see  page  20 ;  antt^  Ihrster  v.  Hale^  vol.  iii.  696,  and  the  note, 
713 ;  [MaHtn  v.  Miichdll  2  Jac.  &  Walk.  426,  7,  8. 

(2)  Coles  V.  TVccottidk,  ante,  vol.  ix.  234. 
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evidence,  refuses  to  produce  it.  First,  it  cannot  be  alleged,  that  the 
draft  of  the  bill  is  a  copy  of  the  answer,  or  of  the  Defendant's  copy 
of  the  bill,  or  of  the  bill  itself;  for  the  converse  is  true;  that  the 
bill  ought  to  be  a  copy  of  the  draft.  It  is  not  so  always.  Then 
how  is  it  proved,  that  this  is  the  draft  of  the  bill.  Suppose  the 
Court  can  take  notice  of  the  signature  of  Counsel ;  the  result  is  only, 
that  it  is  a  paper,  of  which  the  bill  ought  to  be  a  copy.  But 
another  difficulty,  from  analogy,  follows ;  for  the  draft  then  is  not 
the  best  evidence  in  the  power  of  the  party  or  the  Court ;  for  the 
Court  has  before  it  the  original  record,  and  the  practice  prevails, 
only  to  save  the  Court  the  trouble  of  inspecting  the  record,  which 
must  be  understood  to  be  in  Court.  The  draft  of  the  bill  therefore 
ought  not  to  have  been  read.  But  that  makes  no  difference ;  for 
then,  the  record  being  there,  and  containing  that,  which  was  read 
from  the  draft,  the  Court  must  possess  itself  of  the  contents  of  the 
record;  and  then,  reading  the  bill  and  answer  together,  the  bill 
being  read,  as  part  of  the  answer,  from  the  record  itself,  it  is  clear, 
this  Decree  is  to  be  sustained  in  that  way. 

I  conceive,  that  in  these  cases,  where  the  bill  charges,  that  an  in- 
strument was  executed,  or  letters  passed,  and  the  Defendant  admits 
that^  the  answer  is  to  be  read  precisely  as  if  he  had  copied  into  it 
the  instruments  or  letters,  set  forth  in  the  bill ;  and  it  is  not  for  the 
purpose  of  reading  the  bill  that  the  Plaintiff  resorts  to  the  bill,  but 
to  read  intelligibly  the  answer,  of  which  by  reference  the  bill  is  a 
part.  The  Defendant  must  therefore  be  understood  to 
have  admitted,  *as  expressly  as  if  it  was  stated  in  terms  [*  595] 
by  the  answer,  the  whole  correspondence,  stated  in  the 
bill.  That  brings  the  case  to  this  remaining  question  :  if  the  Plain- 
tiff can  read  the  answer,  so  understood  to  comprehepd  the  contents 
of  the  bill,  does  that  dispense  with  the  production  of  the  letters  ? 
If  it  does,  next,  is  it  necessary  upon  this  Act  of  Parliament  to  say, 
that  answer,  or  that  bill,  considered  as  a  part  of  the  answer,  shall  be 
stamped  ?  With  regard  to  this  it  is  clear,  that,  if  these  letters  had 
been  produced,  and  it  appeared,  they  were  not  stamped,  the  Court 
could  not  have  gone  on,  until  they  had  been  stamped.  But  the 
Court  must  have  permitted  them  to  be  stamped  (1)  ;  for  that  is  the 
judgment  of  the  law ;  that,  where  a  paper  can  be  stamped,4^ying 
the  penalty,  it  is  no  objection,  that  it  has  not  been  stamped  before 
the  commencement  of  the  suit.  I  had  a  difficulty  in  the  Court  of 
Common  Pleas  upon  the  point,  whether  the  agreement  ought  to  be 
stamped  at  the  time  of  the  Action  brought :  but  the  distinction  is 
taken  in  a  case  in  the  time  of  Lord  Raymond  ;  that  if  the  agree- 
ment is  one,  upon  which  no  'Action  is  to  be  brought  unless  it  is 
stamped,  it  must  be  stamped  before  Action  brought :  but  if  it  is  an 
agreement,  which  you  may  get  stamped,  paying  the  penalty,  there 
pending  the  action  it  may  be  stamped  ;  and  a  Cause  has  been  al- 
lowed to  stand  over  here  upon  that  distinction.     The  consequence 


(1)  Coles  V.  Trecothick,  ante,  vol.  ix.  234;  see  page  252. 
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is,  that,  if  the  Court  is  not  to  act,  where  there  has  not  been  an  ob- 
servance of  the  revenue  laws,  neither  is  it  to  turn  the  party  round, 
if,  before  the  suit  is  over,  those  laws  are  complied  with. 

It  has  been  said,  that  these  letters  are  not  upon  stamps.     Of  the 

fact  there  is  no  proof ;  nor  any  allegation,  except  at  the 
[*  596]     bar.     *The  question  upon  that  is  of  great  importance  to 

the  suitors,  not  bnly  here,  but  in  every  Court  of  West- 
minster-hall. Soon/ after  the  Act  passed  this  question  was  much 
considered  by  me.  I  .believe,  I  made  the  objection  without  effect 
before  Lord  Thurlow.  It  is  an  objection,  that  has  not  been  acted 
upon  in  the  vast  variety  of  cases,  in  which  a  specific  performance 
has  been  decreed.  Farther,  it  is  an  objection,  that  never  availed  at 
law ;  and  wherever  an  action  has  been  brought  upon  an  agreement, 
that  ought  to  be  on  a  stamp,  and  the  form  of  pleading  has  been  such, 
that  at  the  trial  it  was  not  necessary  to  produce  the  instrument,  as 
if  it  was  admitted  upon  the  record,  and  the  trial  was  upon  issues 
collateral  to  the  existence  of  the  agreement,  it  has  never  been  con- 
sidered as  open  to  the  Court  to  examine  the  question,  whether  the 
instrument  was  legally  available  with  reference  to  the  Stamp  Laws. 
In  ihis  Court  previously  to  the  Act,  and  since,  where  a  suit  has  been 
instituted  upon  a  deed,  if  the  Defendant  admitted  the  instrument, 
and  put  the  Plaintiff  in  possession  of  the  power  of  reading  the  bill 
and  answer,  the  instrument  has  never  been  produced ;  and  the  Ceurt 
never  examines,  whether  it  was  stamped  ;  but  leaves  the  party  liable 
to  penalties ;  except  in  cases,  where  the  Legislature  require  an  in- 
strument stamped, as  the  only  evidence  of  the  transaction^  and  says 
expressly,  that  otherwise  the  instrument  shall  not  be  read  in  evi- 
dence. I  do  not  know,  that  even  that  clause  makes  the  production 
of  the  stamp  necessary,  where  the  transaction  is  not  in  issue ;  for 
instance,  in  a  suit  by  an  executor  for  an  account,  if  the  Defendant 
admits,  that  a  legacy  has  been  paid,  though  the  Legislature  inter- 
poses the  necessity  of  a  receipt,  the  Court  would  not  inquire  in  such 
a  suit,  whether  such  a  receipt  actually  passed.     In  this  view  of  the 

case,  by  analogy  to  the  practice  of  this  Court  in  other  cases, 
[*597]     and  of  Courts  of  Law,  if  the  *  party  has  admitted  that, 

which,  if  not  admitted,  the  Plaintiff  must  prove,  it  cannot 
be  necAssary  to  produce  that  evidence,  which  otherwise  he  must  have 
brought  forward. 

The  question  then  is,  if  the  admissions  in  this  case  have  dispensed 
with  the  necessity  of  producing  the  letters,  and,  if  the  draft  of  the 
bill,  or  the  bill  itself,  could  be  read  upon  the  hearing,  is  it  necessa- 
ry, that  the  bill  or  the  draft  should  be  stamped  ;  not  as  instruments 
containing  the  obligation;  but,  undei*the  expression  of  the  Act  (1), 
evidence  containing  the  effect  of  the  contract.  The  intention  of  the 
Legislature  was  not  by  any  means  to  apply  the  stamps  to  proceed- 
ings of  this  nature.  The  bill  is  not  in  any  correct  sense  evidence : 
but  it  is  read  as  part  of  the  answer.     The  answer  is  not  in  the  sense 


(I)  Statute  23  Geo.  Ill,  c.  58. 
VOL.  XI.  *26 
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of  the  Act  evidence ;  but  is  read  as  admission,  dispensing  with  the 
necessity  of  evidence.  The  bill  is  read,  upon  the  ground  that  it  re- 
cites the  correspondence,  that  passed ;  as  something  distinct  from 
the  answer  itself;  which  is  an  admission,  dispensing  with  the  evi- 
dence ;  which,  if  produced,  rtamped,  would  not  have  been  liable  to 
objection  ;  and  the  Court  cannot  know,  that,  if  produced,  it  would 
not  appear  to  be  stamped ;  but  is  not  under  the  necessity  of  inquir- 
.ing,  whether  it  is  stamped,  or  not;  unless  the  record  is  so  framed  as 
to  compel  the  Plaintiff  to  produce  it.  The  point  had  more  difficulr 
ty  originally  than  is  supposed  to  belong  to  it :  but  it  is  my  duty 
to  struggle  to  support  what  has  been  the  practice  of  this  Court, 
and  Courts  of  Law,  with  reference  to  a  vast  number  of  proceed- 
ings, which  a  contrary  decision  would  disturb.  I  am  hardly  aware 
of  the  extent,  to  which  that  would  go  in  disturbing  an 
infinite  number  *  of  judgments,  that  rest  upon  no  other  [*  596] 
ground. 

This  Decree  therefore  is  right ;  except  as  it  is  expressed  to  be 
made  upon  reading  the  draft  of  the  bill.  Let  it  be  altered  by  sub- 
stituting for  those  words  "  upon  inspecting  the  record  of  the  bill." 

1.  That,  when  the  language  of  a  correspondence  amounts  to  a  positive  contract 
upon  conclusively  settled  terms,  or  when  such  correspondence  refers  to  and  ac- 
knowledges a  former  written  document  which  embodies  the  agreement,  this  is  a 
sufficient  foundation  for  a  decree  to  enforce  specific  jperformance ;  see,  afife,'note 
9  to  CdUa  V.  TrtaMckj  9  V.  234,  with  the  ftrther  references  there  gifen. 

2.  As  to  the  expediency  at  least,  if  not  the  necessity,  that  a  purdiase-contract, 
respecting  real  estate,  should  be  signed  by  both  the  contracting  parties,  see  note 
4  to  Bro£e  v.  St.  Paul,  1  V.  336. 

3.  With  respect  to  the  admission  of  new  evidence  upon  appeals,  see  note  3  to 
am  V.  Clumman,  1  V.  405. 

4.  The  oecision  referred  to  in  the  principal  case,  as  having  been  made  in  the 
time  of  Lord  Raymond,  respecting  the  time  at  which  an  agreement,  upon  which 
an  action  is  brought,  must  be  stamped,  is  probably  the  case  of  Hie  JSng  ▼.  Redtt, 
3  Lord  Raym.  1^;  which  case  is  also  reported  in  3  Str.  716,  and  1  Baniaid.  8. 


OGILVIE  V.  HERNE. 
[1805,  Dec  3L] 

Tbk  usual  Security  for  Costs  by  a  Plaintiff^  residing  out  of  the  jurisdiction,  not 
increased  upon  special  circumstances ;  as  distress ;  unless,  the  rlaintiff  asking 
some  favor,  terms  may  be  imposed  upon  him  {a). 

A  MOTION  was  made,  that  the^Plaintiff,  residing  in  Scotland,  should 
give  security  for  costs,  beyond  the  usual  amount :  viz.  401. 

(a)  The  defendant  is  entitled  to  secmity  for  costs,  in  all  cases,  against  an  absent 
complainant  As  no  special  circumstances  are  shown,  take  an  oraer  for  security 
in  one  hundred  dollars ;  which  is  the  usual  amount  in  which  security  is  given. 
BaUwin  v.  ffiUxamion,  1  Hop.  Ch.  Rep.  117;  1  Hofi&nan's  Ch.  Prac.  300,  301, 
where  the  cases  are  stated  and  classed. 
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The  particular  circnmstances,  under  which  this  application  was 
made,  were,  that  the  PbindiT,  having  employed  the  Defendantp  as 
his  solicitors,  had,  after  considerable  delay,  upon  their  making  an 
abatement  in  their  bill  of  costs,  given  them  a  security  for  payment 
by  instalments  upon  a  West  India  estate,  to  which  he  was  entitled 
in  right  of  his  wife.  The  Defendants  were  under  the  necessity  of 
instituting  a  suit  in  Chancery  against  him,  to  obtain  payment  out  of 
the  consigmnents ;  to  which  having  appeared  he  withdrew  to  the 
neighborhood  of  Holyrood-house  near  Edinbuigh ;  where  he  stood 
out  all  process ;  until  an  order  to  take  the  bill  pro  canfesso  was  made ; 
after  which  he  applied  for  leave  to  put  in  an  answer ;  which  was  re- 
fused by  the  Lord  Chancellor  ^1).    The  suit,  in  which  this  motion 

was  made,  was  then  itistituted,  praying  an  account ;  and 
[*  599]     ^  stating,  that  from  embarrassed  circumstances  the  Plaintiff 

was  obliged  to  retire,  and  live  in  Scotland. 
Mr.  Romitty,  for  the  Defendants,  in  support  of  the  Motion.-^The 
addition  of  the  stamp  duties,  necessarily  enhancing  the  costs  of  all 
Law  proceedings,  is  alone  a  sufficient  ground  for  increasing  the  se- 
curity beyond  the  sum  of  402.,  required  by  the  old  rule.  But  under 
the  particular  circumstances  of  this  case  the  Court  will  take  care, 
that  proper  security  shall  be  given,  to  gUard  the  Defendants  from  in- 
jury by  the  suit,  which  the  Plaintiff  has  instituted  ;  as  Lord  Hard- 
wioke  in  Gage  v.  Lady  Strafford  (2)  under  the  circumstances  com- 
pelled the  Pkintiff  to  give  security  to  the  amount  of  300/. 

Mr.  Hart,  for  the  Plaintiff,  insisted  upon  the  general  rule ;  and 
said,  that  in  Gage  v.  Lady  Strafford  the  rlaintiff  came  for  extraor- 
dinary indulgence  praying  a  Commission  abroad  ;  which  must  occa- 
sion considerable  expense  to  both  parties ;  the  Court  therefore  had 
a  discretion  to  grant  that  upon  terms :  but  in  this  instance  the  Court 
has  no  discretion  ;  but  must  be  governed  by  the  general  rule,  that  a 
Plaintiff  out  of  the  jurisdiction  shall  give  security  for  costs  to  the  ex- 
tent of  40/. 

The  Lord  Chancellor  [Eldon]. — ^I  have  Lord  Hardwicke's  au- 
thority, that  tfie  Court  before  his  time  never  acted  upon  the  special 
circumstances,  existing  only  at  the  time  of  the  Bill  filed,  in  departing 
from  the  general  rule.     I  am  not  aware,  that  since  that  case  the 

Court  has  ever  departed  from  it ;  I  think,  I  remember,  that 
[*600]     it  has  refused  to  interpose.    This  is  a  *  general  rule  of 

great  strength  ;  for  there  is  no  case,  in  which  security  for 
costs  has  been  given,  where  the  Court,  if  acting  upon  discretion, 
would  not  have  been  justified  by  the  circumstances  in  sapng,  40/. 
was  much  too  little.  As  to  the  stamp  duties,  they  warrant  the  Court 
to  endeavor  to  lay  down  some  general  rule  for  the  future,  that  will 
suit  the  circumstances  of  the  times :  but  that  is  a  ground  for  general 
interposition  ;  not  to  act  in  a  particular  case.  So,  with  regard  to 
the  distress  of  the  Plaintiff:  that  is  not  a  ground,  upon  which, the 


s 


Heme  v.  OgUvie,  anU,  77. 
2  Ves.  556. 
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Court  has  specially  interposed.  The  Court  will  not  require  security 
for  costs  from  any  man  in  England  upon  any  representation  of  his 
circumstances  ;  and  the  rule,  that  has  been  laid  down  as  to  security 
for  costs  to  be  given  by  Plaintiffs  abroad,  is  considered  as  a  general 
rule,  applying  to  rich  and  poor.  If  the  Plaintiff  comes  for  a  favor, 
upon  which  the  Court  can  fasten  terms,  that  is  a  ground,  that  may 
prevail  against  the  general  practice.  I  doubt  upon  what  Lord  Hard- 
wicke  says,  that  it  should  be  discretionary  in  every  case ;  unless  he 
means,  that  it  should  be  referred  to  the  Master  in  every  instance  to 
look  into  the  case :  not,  that  the  Court  itself  is  in  every  case  to  ex- 
amine, and  say,  what  will  be  right.     I  cannot  make  this  Order  (1). 


Ske,  ante,  the  notes  to  S.  C,  11  V.  77. 


COFFIN  t;.  COOPER. 
[1805,  Dec.  23.] 
Motion  not  to  be  ^tponed ;  so  as  to  affect  the  right  to  Notice. 

An  Order  to  confirm  the  Master's  Report  Nisi  having  beeri  ob- 
tained, the  party  at  the  last  Seal,  on  Saturday  the  21st  of  Decem- 
ber, obtained  leave  to  move  on  Monday  to  confirm  the  Report  abso- 
lutely. The  reason  of  the  application  was,  that  the  eight  days,  which 
had  not  expired  on  the  Seal  Day,  might  be  complete. 

*The  Lord  Chancellor  [Eldon]  said,  he  ought  not     [*601] 
to  have  given  that  permission ;  and  refused  to  make  the 
Order. 

(1)  Beames  on  Costs,  178, 9,  &c. 
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DONNE  V.  LEWIS, 

[1805,  Dec.  17, 24.] 

OaioiNAii  Decree  not  to  be  foiind ;  but,  having  been  acted  upon  by  Reports,  and 
recited  in  an  Order  on  farther  directions,  was  allowed  to  be  drawn  up  from  an 
Office  copy,  and  entered  nunc  pro  tunc  [a), 

A  MOTION  was  made,  that  the  Register  may  be  at  liberty  to  draw 
up  and  pass  the  original  Decree  in  this  cause  from  the  office  copy ; 
and  that  the  same,  when  drawn  up,  may  be  entered  Nunc  pro  tunc. 
This  application  was  made  under  these  circumstances.  The  orig- 
inal Decree  could  not  be  found :  but  there  were  two  Reports  of  the 
Master ;  and  an  Order,  made  on  farther  directions  in  1788,  reciting 
the  Decree,  made  in  July  1787  ;  that  Order  however  varying  from 
the  minute  in  the  Register's  Minute  Book. 

Mr.  Richards,  in  support  of  the  Motion,  cited  WiUiamson  v.  Hen- 
shaw  (1),  and  Jesson  v.  Brewer  (2). 

The  Lord  Chancellor  [Eldon]. — ^This  is  of  great  importance. 
The  Court  will  enter  a  Decree  nunc  pro  tunCy  if  satisfied  from  its  own 
official  documents,  that  it  is  only,  doing  now  what  it  would  have 
done  then.  Prima  facie  the  Court  will  not  make. the  entry  differ- 
ent from  the  minute.  But,  if  it  turns  out  in  fact,  that  the  Court  itself 
has  in  an  Order  recited  the  Decree,  as  made,  and  if  there  is  an  of- 
fice copy  of  the  Decree,  that  office  copy  corresponding  with  what 
is  recited  in  the  Order,  that  office  copy  must  be  taken  to  be  the  copy 
of  an  original ;  and  would  be  evidence,  that  there  was  such  a  De- 
cree. 

[•  602]         Dec.  24th.    The  Lord  Chancellor  [Eldon].— As  the 
Court  has  frequently  acted  under  this  Decree,  that  does 
not  appear  to  have  been  passed  and  entered,  the  Order  may  be  made. 
But  I  hope,  there  will  never  be  an  instance  of  this  again  (3). 

In  Lawrence  v.  Richmond,  1  Jac.  &  Walk.  241,  a  decree,  which  had  been  pro- 
nounced twen^-three  years  previously,  was  directed  to  be  drawn  up  conformably 
to  the  minutes  in  the  registers  book,  and  entered  nunc  pro  tunc, 

(a)  Where  the  decree  has  been  entered,  it  may  be  corrected  by  motion  or  peti- 
tion merely,  as  to  every  thing  which  would  have  been  inserted  or  omitted  in  it  as 
matter  of  course,  or  in  any  thing  of  clerical  error.  If  the  decree  does  not  pursue 
the  minutes,  a  motion  or  petition  is  propej.  1  Hoflhian's  Ch.  Prac.  559, 560,  and 
cases  there  cited. 

(1)  1  Dick.  129. 

(2)  1  Dick.  370. 

(3)  Lawrence  v.  Richmond,  1  Jac.  &  Walk.  241. 
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LASHLEY   i;.  HOGG. 
[1805,  Dec.  24.] 

After  Decree  the  Bill  caDnot  be  dismissed  by  consent ;  but  an  arrangement  for 
disposing  of  the  fund  in  Court  may  have  effect  by  consent  on  farther  directions. 

Creditors  let  in  at  any  time,  while  the  fund  is  in  Court ;  though  the  time  has 
elapsed  (a\ 

A  Decree  had  been  made  for  an  account,  with  the  usual  direc- 
tion for  advertisements  for  creditors. 

A  petition  was  presented,  under  an  arrangement,  with  the  consent 
of  all  parties,  and  all  the  creditors,  who  had  come  in,  the  time  hav- 
ing expired,  for  dismissing  the  Bill  and  disposing  of  the  funds  in 
Court. 

Mr.  RoupeUy  m  support  of  the  Petition. 

The  Lord  Chancellor  [Eldon]  said,  be  could  not  dismiss  the 
Bill  after  a  Decree,  except  upon  a  re-hearing  or  Appeal ;  but  the  ob- 
ject as  to  the  disposition  of  the  funds  might  be  obtained  by  consent 
upon  farther  directions;  and,  though  the  time  had  elapsed,  yet 
the  Court  will  let  in  creditors  at  any  time,  while  the  fund  is  in 
Court  (1).  ^  

See,  anUf  note  2  to  Dixon  v.  Parks,  1  V.  402. 


ALCOCK,  JEr  parte.  [*  603] 

[1805,  Dec  24.] 

Joint-creditors  cannot  vote  or  interfere  in  the  choice  of  assignees  under  a 
separate  Commission  of  Bankruptcy.    (See  note.) 

A  Petition  was  presented  by  joint  creditors ;  to  have  the  choice 
of  assignees  under  a  separate  Commission  of  Bankruptcy  declared 
irregular,  and  void ;  that  a  new  choice  may  be  directed ;  and,  that 
a  particular  creditor,  against  whom  an  account  was  prayed,  may  not 
be  permitted  to  vote. 

Mr.  Fotihlanque  and  Mr.  CuUen^  in  support  of  the  petition. 

The  Lord  Chancellor  [Eldon]. — Joint-creditors  are  not  permit- 
ted to  vote  in  the  choice  of  assignees  under  a  separate  Commission, 
even  in  the  strong  case,  where  there  is  only  one  separate  creditor, 

(a)  Notwithstanding  the  time  limited  b^  the  Master  for  the  creditors  to  come  in 
and  prove  their  debts  has  expired ;  a  creditor  upon  a  proper  case  made  by  petition, 
may  be  permitted  to  come  in  any  time  while  the  fund,  or  any  part  of  it,  is  under 
the  control  of  the  Court    Brooka  v.  Gibbons^  4  Paige,  Ch.  Rep.  377. 

(1)  This  has  been  allowed,  even  after  a  deficient  mnd  had  been  apportioned,  on 
payment  of  the  costs  of  the  application  and  re-apportionment:  AngtU  v.  Haddotiy 
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and  large  joint  property.  Lord  Thurlow  constantly  refused  it  The 
consequence  is,  that  joint-creditors  cannot  interfere  with  the  choice 
of  the  separate  creditors  by  telling  them,  whom  they  shall  not  elect. 
That  is  the  established  practice  in  bankruptcy ;  and  I  have  followed 
it  (1).  

See,  anU,  note  1  to  Ex  parte  EUon^  3  V.  238,  and  the  63d  sectioii  of  the  Btat 
6  Geo.  IV.  c.  16,  there  cited. 


[*604]  

KEBBLE,  Ex  parte. 
[1805,  August  27;  Nov.  19;  Dec.  23.] 

Residue  bequeathed  to  Infants,  with  survivorship  among  them  in  the  event  of 
death  under  the  a^  of  twenty-one. 

Maintenance,  not  being  directed  by  the  Will,  was  not  ordered  by  the  Court;  there 
being  a  limitation  qver  upon  the  death  of  all  under  twenty-one  to  their  sister, 
having  no  other  interest  in  that  fiind,  though  a  distinct  legatee  by  the  same 

The  case,  in  which  the  Court  has  given  Maintenance,  has  been,  where  the  fund, 
being  given  to  the  children  with  survivorship  among  them,  their  interests,  and 
the  chance  of  taking  the  whole,  as  survivor,  were  equal ;  and  no  other  person 
interested. 

This  petition  prayed  an  order  for  maintenance  on  behalf  of  five 
infants,  to  whom  a  residue  was  bequeathed,  with  survivorship  among 
them  in  case  of  the  death  of  any  under  the  age  of  twenty-one  ;  and, 
in  case  all  of  them  should  die  under  that  age,  the  whole  was  giv- 
en to  their  sister  ;  who  took  no  interest  directly  in  that  residue ;  but 
a  legacy  was  given  to  her  by  the  same  Will ;  and  in  case  of  her  death 
under  the  age  of  twenty-one,  that  legacy  was  given  over  to  the 
other  five  children.    The  Will  gave  no  direction  as  to  maintenance. 

Mr.  HaU^  in  support  of  the  petition,  referred  to  GreenwtU  v. 
GreenweU  (2),  and  the  authorities,  upon  which  that  Order  was 
made. 

The  Lord  Chancellor  [Eldon]. — ^The  case,  in  which  mainten- 
ance has  been  allowed,  though  not  given  by  the  Will,  is,  where 
there  are  children,  some  or  one  of  whom  must  take  the  property, 
and  all  have  an  equal  chance  by  surviving,  and  a  present  interest. 
But  it  cannot  be  done,  if  there  is  a  gift  over ;  or,  if  the  children  are 
not  all  the  persons,  among  whom  it  is  to  go ;  as  in  Sir  Frederick 
Eden's  Case ;  where  Lord  Rosslyn  had  directed  it ;  but  upon  an 
application  for  an  increase  of  the  allowance  I  did  not 
[*605]  think  myself  justified  *in  following  that ;  and  refused  it ; 
as  those  children  might  be  the  persons  to  take  the  whole  ; 


(1)  ^fUe,  Ex  parte  EUon,  vol.  iii.  238,  and  the  note,  243 ;  Ex  parte  ChamiUr^ 
Ex  parte  Hail,  vol.  ix.  35,  349.    This  is  altered  by  statute  6  Gea  IV.  c.  16,  s.  62- 

(2)  AnU,  vol.  V.  194 ;  Cavendish  v.  Mercer,  Fendall  v.  JVask,  v.  195,  n.,  197,  n- 
See  Lomax  v.  Lomax,  ante,  48,  and  the  notes,  vol.  iii.  12. 
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but  future  children,  then  unborn,  might  be  the  persons  to  take  a  part 
of  it.  By  this  Will  five  children  have  this  residue  given  to  them, 
with  survivorship  among  them  ;  and  the  sixth  has  nothing  given  to 
her  in  that  fund,  unless  all  the  five  die  under  the  age  of  twenty-one. 
So  the  five  would  be  maintained  at  her  expense,  for  she  has  no  in- 
terest in  common  with  them.  Where  is  the  difference  between  her 
and  a  mere  stranger  ?  She  is  not  a  legatee  of  this  residue  with  the 
other  five ;  but  it  i^  given  over  to  her,  as  to  a  stranger,  only  in  the 
event  of  the  death  of  all  the  five  under  the  age  of  twenty-one ;  and, 
while  it  remains  contingent,  she  has  no  hiterest  with  them.  The 
circumstance,  that  she  has  a  legacy  by  another  part  of  the  Will, 
cannot  alter  it.  If  no  legacy  was  given  to  her,  it  could  not  be  con- 
tended; for  this  has  not  been  allowed,  except,  where  all  had  a 
chance,  and  an  equal  chance  ;  and  there  is  no  instance  of  setting 
off  one  legacy  against  another  in  this  way.  There  is  no  case,  in 
which  interest  of  property,  directed  to  accumulate,  has  been  applied 
to  maintenance,  except  where  it  was  one  principal  sum,  in  which  all 
were  interested.  I  wish  very  well  to  the  application,  if  I  can  find  a 
principle,  upon  which  it  can  rest. 

Nov.  I9th.  Mr.  HaU,  in  support  of  this  petition,  cited  CoUis  v. 
Blackburn  (l),and  Fairman  v.  Green  (2). 

The  Lord  Chancellor  [Eldon]. — ^The  case  of  Fairman  v.  Green 
is  not  within  the  former  cases ;  in  which  the  gift  over  was  to  the 
children  who  should  survive,  and  therefore  maintenance  was  giv- 
en ;  the  chance  being  equal :  but  in  that  case,  as  in  this, 
*  all  the  children  might  die  under  twenty-one ;  and  none  [*  606] 
of  them  might  take.  The  former  cases  after  great  strug- 
gle go  this  length ;  that  where  there  are  equal  legacies  to  a  class  of 
children,  even  with  a  direction  for  accumulation,  the  principal  with 
the  accumulation  to  be  paid  at  twenty-one,  with  survivorship  in  case 
of  the  death  of  any  under  that  age  to  the  others,  the  chance  of  all 
taking  or  the  survivor  being  equal,  the  Court  takes  the  fund,  which 
belongs  to  all,  and  must  go  to  all  or  some  of  then} ;  and  maintains 
them  out  of  the  interest.  But  the  principle  cannot  be  applied, 
where  the  legacy  is  not  given  absolutely  to  the  children  and  the  sur- 
vivor, but  in  case  of  the  death  of  a  child  under  twenty-one  there  is 
a  limitation  to  the  issue ;  who  for  that  purpose  are  as  strangers.  In 
this  case,  as  in  th^t,  the  property  may  never  belong  to  any  of  these 
children. 

Dec.  23</.    The  application  was  renewed. 

The  Lord  Chancellor  [Eldon],  said,  there  were  some  older 
eases  than  those,  that  were  produced  in  Greenwell  v.  Green* 
well  (3) ;  within  some  of  which   this   would  fall :  but  his  Lord- 

(1)  JhOt,  vol.  ix.  170, 

(2)  AvJte^  vol.  X.  45. 

(3)  AnU,  vol.  V.  194. 
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ship  said,  he  did  not  know  the  principle,  upon  which  those  cases 
could  be  maintained :  and  refused  to  make  the  Order  in  this  in- 
stance.   

As  to  the  cases  in  which  an  allowance  may  be  ordered  for  the  maintenance  of 
in&nt  legatees,  see  notes  I,  2, 3,  to  Crichdt  v.  Dolby,  3  V.  10. 


[*607]  LAMBERT  v.  LAMBERT. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor. 
[1806,  Jan.  16.] 

Legacies  to  one  younger  child  of  <*  the  sum  of  12fiOOL  of  my  funded  property  to 
be  transferred  m  his  name  or  employed  as  it  shall  appear  most  beneficial."  To 
another,  "  the  sum  of  12,000/.  in  every  respect  the  same."  To  a  third,  **  the 
sum  of  12,000/.  to  be  enjoyed  by  him  in  every  respect"  as  the  former:  The 
residue  reed  and  personal  to  the  eldest  son. 

The  legacies  to  the  younger  children  pecuniary,  not  specific:  the  fund,  if  deficient, 
to  be  equally  divid.ed  among  them. 

Sir  Henrt  Lambert,  by  his  Will  gave  the  following  among 
other  legacies : 

^^To  ray  truly  and  most  beloved  second  son  Frederick  Robert 
Lambert  I  bequeath  the  sum  of  twelve  thousand  pounds  of  my 
funded  property,  to  be  transferred  in  his  name  or  employed  as  it 
shall  appear  most  beneficial  for  the  interest  of  the  said  Frederick 
Robert  by  my  executors,  according  to  the  situation  of  the  times. 

"  To  my  truly  and  most  beloved  third  son  Francis  John  Lambert 
I  also  bequeath  the  sum  of  twelve  thousand  pounds  in  every  respect 
the  same  as  I  have  specified  in  the  case  of  my  second  son  Fred- 
erick Robert. 

"To  my  truly  .and  most  beloved  fourth  son  Lionel  Hyde  Lambert 
I  equally  bequeath  the  sum  of  twelve  thousand  pounds  to  be  enjoyed 
by  him  in  every  respect  .as  in  the  case  of  my  third  son  Francis 
John,"  &c. 

The  bill  was  filed  by  the  eldest  son ;  to  whom  all  the  testator's 
estate,  real  and  personal,  was  devised,  and  bequeathed,  subject  to 
the  legacies ;  and  under  a  Decree,  directing  the  accounts,  the  Mas- 
ter's Report  stated,  that  there  was  due  to  each  of  the  younger  sons 
the  sum  of  13,2211.  Os.  9d.  for  principle  and  interest  on  their  res- 
pective legacies ;  to  which  Report  exceptions  were  taken, 
[*  608]  on  the  ground,  that  each  of  the  legatees  was  entitled  *  to 
have  transferred  to  him  so  much  funded  property  as  would 
amount  to  the  sum  of  12000Z.  in  stock,  and  not  to  12000Z.  in  ster- 
ling money. 

Mr.  Richards  and  Mr.  fVetherell,  in  support  of  the  exceptions, 
relied  on  the  expression  of  the  clause  giving-  the  first  legacy ;  "  to 
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be  transferred  "  peculiarly  applicable  to  funded  property,  and  not  to 
cash.  They  stated,  that  if  these  should  be  considered  money  lega- 
cies, there  would  be  no  surplus  for  the  eldest  son ;  and,  according 
to  Eirby  v.  Potter  (1),  the  intention,  if  plain,  must  make  the  legacy 
specific. 

Mr.  RomiOy  and  Mr.  Phtttimore  for  the  Report,  were  stopped  by 
the  Court. 

The  Master  of  the  Rolls  [Sir  William  Grant],  held  clearly, 
that  the  children  under  these  bequests  were  entitled  to  the  worth  of 
12,000Z.  each  out  of  this  property ;  if  sufficient  to  afford  it ;  and,  if 
not  sufficient,  they  were  entitled  to  have  it  equally  divided  among 
them  :  if  there  should  be  any  surplus,  that  would  belong  to  the  gen- 
eral estate  of  the  testator.         

With  respect  to  the  criterion  of  a  specific  legacjr,  see,  anU^  the  notes  to  Coir- 
man  V.  Colman^  2  V.  639 ;  and  that  Courts  of  Equity  always  incline  to  hold  a 
!y  to  be  pecuniary  rather  than  specific,  see  note  2  to  Chaworih  v.  Beeeh^ 
555. 
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LYON  V.  DUMBELL. 

[1806,  Jan.  28.] 

Thk  only  answer  to  the  Motion  to  dismiss  the  Bill  for  want  of  prosecution  is  the 
undertaking  to  speed  the  Cause.  Special  circumstances  must  be  the  ground 
of  special  application. 

Mr.  Bell,  for  the  defendant,  moved  to  dismiss  the  bill  for  want 
of  prosecution. 

Mr.  Piggott  and  Mr.  Johnson,  for  the  plaintiff,  were  proceed- 
ing to  state  some  special  circumstances,  as  an  answer  to  the 
motion. 

*  The  Lord  Chancellor  [Eldon]. — ^It  has  been  settled  [*  609] 
upon  great  consideration  (2),  that  you  cannot  take  ad- 
vantage of  special  circumstances  by  way  of  answer  to  this  appli- 
cation ;  that  there  can  be  no  answer  to  this  motion  but  an  undertak- 
ing to  speed  the  cause;  and  therefore  any  special  circumstances 
must  be  the  ground  of  a  special  application.  The  notice  may  stand 
over,  that  the  Plaintiff  may  have  the  opportunity  of  applying. 

The  usual  undertaking  to  speed  the  cause  was  given. 

See,  ante,  the  notes  to  the  ^nonymotu  case,  2  V.  287. 

(1)  AnUy  vol.  iv.  748 ;  Deane  v.  Tut,  ix.  146.  See  Coleman  v.  Coleman,  ii.  639, 
and  the  note  641. 

(2)  MonieUh  v.  Taylor,  ante,  voL  ix.  615 ;  Bligh  v. ,  post,  xiii.  455,  and  the 

note,  456 ;  Ihidlay  v.  ffood,  1  Yes.  &  Bea.  499,  and  the  note,  2d  edit ;  Sleadman 
v.  EUis,  4  Madd.  240. 
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KNOTT,  Es  parte. 
[1806,  Feb.  3,  4.] 

The  claim  to  tack  by  a  third  mortgagee,  having  taken  in  the  fint  mortgage  of  the 
inheritance,  but  subject  to  a  Term  out-standing,  given  up  as  against  a  metne 
incumbrancer :  as  against  the  assignees  under  the  Bankruptcy  of  the  mort- 
gagor, qiuBre :  the  Commission  being  subsequent  to  the  last  mortgage ;  whether 
tlie  act  of  bankruptcy  was  previoos,  doubtfuL  No  objection,  that  the  consider- 
ation for  the  last  mortgage  was  a  debt  originally  bv  simple  contiiict(a). 

A  subsequent  incumbrancer  without  notice  protected  by  getting  possession  of  the 
deed,  creating^  an  outstanding  Term.  As  to  the  consequence  to  the  trustee, 
assigning  to  him,  though  aware  of  a  prior  incumbrance,  and  whether  the  Coort 
woidd  interfere  by  Injunction,  ^uarty  [p.  613.] 

Mortgagee  may  tack  a  subsequent  Judgment ;  but  a  mere  Judgment-creditor  can- 
not tack ;  not  contracting  for  an  interest  in  the  land ;  though  he  lias  a  lien, 
[p.  617.) 

The  question  of  priority  between  incumbrancers,  if  the  le?al  estate  has  not  been 
got  in,  depends  upon  the  better  right  to  call  for  it ;  and  me  prior  incumbrancer, 
if  he  has  that  right,  is  in  Equity  in  the  same  state,  as  if  he  had  an  assignment, 
[p.618.[ 

The  right  to  tack  in  Equity  not  affected  by  the  relation  to  the  act  of  bankruptcy, 
[p.  619.1 

Tacking  allowed  up  to  a  Decree  to  settle  priorities;  not  afterwards,  [p.  619.] 

Distinction  as  to  tacking  between  a  Commission  of  Bankruptcy  and  a  Decree  to 
settle  priorities,  [p.  619.] 

A  Commission  of  Bankruptcy  issued  against  David  Tanner  in 
September  1798.  The  first  claim  of  the  petitioners  was  under  an 
assignment  in  1803  from  Elizabeth  Hoskins,  the  first  mortgagee  of 
the  inheritance  of  estates  of  the  bankrupt,  subject  to  an  outstanding 
term ;  the  original  mortgage  being  clearly  long  previous  to  the  bank- 
ruptcy. Secondly,  the  petitioners  claimed  under  a  mortgage  made 
to  them  in  June  preceding  the  date  of  the  Commission,  to  secure  a 
debt  of  55007.  due  to  them  in  the  course  of  trade  ;  the  assignees  in 
opposition  to  that  claim  relying  upon  an  act  of  bankruptcy  in  1796 ; 
which  however  was  disputed  ;  and  notice  denied :  3dly,  they  claim 
a  right  to  tack  that  debt,  not  only  against  the  assignees, 
[*  610]  but  also  against  Lutley  Bamaby,  a  mesne  *  incumbrancer ; 
insisting  upon  his  priority  in  date  ;  the  petitioners  denying 
notice  of  that  incumbrance.  The  estate  was  sold ;  and  the  money 
invested  in  the  funds,  subject  to  the  claims. 

Mr.  Romilly  and  Mr.  Bell,  in  support  of  the  petition. — ^The  case 
of  Collet  \,  De  Gols  (1)  is  decisive  in  favor  of  the  petitioners ; 
and  there  are  some  older  authorities,  that  a  Court  of  Equity  will 
not  give  any  assistance  against  a  person,  who  advanced  money  to 
the  bankrupt  without  notice  of  the  bankruptcy ;  not  even  making 
him  discover  what  the  Commissioners  might  compel  him  to  dis- 

(a)  The  doctrine  of  tacking  has  never  been  recognised  by  the  Courts  of  the 
United  States.  Grant  v.  U.  S.  Bankj  1  Caines,  Cases  in  Error,  112 ;  Paridd  v. 
JilexandeTf  1  John.  Ch.  Rep.  399 ;  1  Story's  Equi.  Juris.  §  419,  note  2. 

The  doctrine  does  not  apply  and  cannot  well  exist  where  provisions  are  estab- 
lished by  law  for  Registry.    Latoucke  v.  Dunaany^  I  Sch.  &  Lef.  137. 

(1)  For.  65.    See  the  note,  post^  620. 
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cover:  Perrat  v.  Ballard  (1).  Wagtiaff  v.  Rtad  (2).  Brown  v. 
WUUams  (3).  WiOcer  v.  Bodingtm  (4).  The  transfer  to  the  as- 
signees by  the  act  of  bankroptcy  does  not  differ  from  any  other 
transfer. 

The  other  question  is  as  to  the  order,  in  which  these  debts  are  to 
be  paid.  The  petitioners,  not  having  had  notice  of  Bamaby's  inter- 
mediate incumbrance,  are  entitled  to  priority.  The  objection  is, 
that,  though  the  petitioners  have  the  inheritance,  there  is  a  term 
outstanding,  not  in  Bamaby,  but  in  a  third  person ;  and  Bamaby  says, 
he  has  applied  for,  and  may  obtain  an  assignment.  There  is  no 
instance,  where  the  Court  refused  to  act  upon  the  rights  of  the  par- 
ties, as  they  stood  at  the  hearing,  on  the  ground,  that  one  might  get 
in  an  outstanding  term.  Nor  would  an  assignment  avail  him ;  for 
the  person,  in  whom  that  term  is  vested,  is  a  trustee  for 
the  person,  *  who  has  the  inheritance ;  and  an  assignment  [*  611] 
to  any  other  person  would  be  a  breach  of  trust.  *The 
doctrine  upon  that  subject  is  laid  down  by-  your  Lordship  in 
MaundreU  v.  MaimdreU  (5). 

Mr.  Richards  and  Mr.  Marif  for  the  Assignees  under  the  Com- 
mission of  Bankruptcy. — ^The  petitioner  did  not  lend  any  money 
upon  the  security  of  the  estate;  but  took  a  security,  not  three 
months  before  the  Commission,  for  a  debt  due  upon  other  accounts, 
viz.  for  goods  sold  and  delivered  in  that  year.  Great  stress  was  laid 
upon  that  distinction  by  Sir  Joseph  Jekyll  in  the  case  of  Brace  v. 
TTie  Dttchess  of  Marlborough  (6).  Upon  that  point  alone  the  peti- 
tioners cannot  support  this  claim  against  the  assignees  under  the 
bankruptcy  of  the  mortgagor ;  who  are  purchasers  for  the  creditors, 
for  a  consideration  equally  valuable  as  in  the  case  of  an  actual 
purchase ;  and  with  reference  to  the  act  of  bankruptcy.  The  prin- 
ciple, established  by  that  case,  is,  that  the  person,  lending  the  money, 
must  lend  it  upon  the  faith  of  the  land»  If  the  loan  was  of  any 
other  descriptioti,  he  cannot  have  the  preference ;  for  a  Court  of 
Equity  will  in  general  relieve  according  to  priority  :  and,  to  induce 
the  Court  to  depart  from  the  rule,  a  creditor  must  bring  himself 
strictly  within  the  Exception.  It  is  clear,  this  debt  was  not  con- 
tracted upon  the  faith  of  the  land.  By  the  act  of  bankruptcy  all 
the  bankrupt's  property  is  taken  out  of  him ;  and  the  assignees  be- 
come in  law  the  ownera  of  it.  The  bankrupt  could  not 
give  a  security.  He  had  no  means  of  providing  *  for  pay-  [♦  612] 
ment.  The  money  was  due,  not  from  him,  but  from  his 
estate,  in  the  hands  of  his  assignees.  He  could  not  by  giving  ona 
creditor  a  security  prevent  the  effect  of  an  act  of  bankruptcy. 
Where  money  is  lent  upon  the  faith  of  the  land  the  case  is  very 

(1)  2  Ch.  Cas.  72. 

(2)  2  Ch.  Cas.  1.56. 

(3)  2  Ch.  CftB.  135. 

(4)  2  Vera.  599. 

(5)  wfnle,  vol  x.  246 ;  vii.  567. 

(6)  2  P.  Wms.  491. 
VOL.  XI.  27 
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different :  the  lender  being  in  possession,  dealing  with  the  land  as 
the  ostensible  owner,  the  mortgagee  deals  with  him  fairly  ;  and  ad- 
vances his  money  bona  Jide,  in  confidence  of  a  dealing  permitted  by 
the  creditors  themselves ;  who  allow  their  debtor  to  appear  as  the  vis- 
ible owner.  But  the  case  of  an  actual  bankrupt,  having  no  property, 
borrowing  money,  or  taking  goods,  for  his  own  use,  and  the  lender, 
when  he  cannot  obtain  payment,  taking  a  security  out  of  the  wreck 
of  the  property,  has  a  very  different  description.  In  1796  this  mort- 
gagor was  in  the  most  embarrassed  circumstances ;  on  the  eve  of 
bankruptcy ;  continually  getting  worse  until  his  failure  in  1798, 
not  three  months  after  the  security  made. 

As  to  the  other  point,  the  petitioners  have  the  legal  fee,  but  in* 
cumbered  with  a  legal  term.  A  Court  of  Equity  does  not  assist 
these  persons :  neither  does  it  give  assistance  against  them ;  only 
not  depriving  them  of  the  <'  Tabida  in  Naufragio"  if  they  have  iu 
But,  the  term  being  outstanding,  the  petitioners  have  not  the  Law 
with  them.  If  we  could  have  got  that  in,  we  might  have  squeezed 
out  that  mortgage  of  1798  entirely. 

The  Lord  Chancellor  [Eldon]. — ^If  the  mortgagee  had  the  deed, 
you  could  not. 
[*613]         For  the  Assignees — ^Notwithstanding  *  what  is  said  by 
Lord  Hardwicke  (1),  and  by  your  Lordship,  following  him, 
in  Mavndrell  v.  MaundreUy  that  may  be  (2)  questioned. 

The  Lord  Chancellor  [Eldon]. — ^Disliking  the  whole  doctrine,  I 
examined  every  part  of  it  with  jealousy  in  MaundreU  v.  Maundrett  (3). 
It  goes  upon  this;  that,  if  the  purchaser  has  got  the  original 
title-deed  to  the  term,  the  Court  cannot  be  satisfied  that  there  is 
any  truth  in  the  assertion,  that  the  legal  estate  is  in  the  person,  who 
the  adversary  says  has  it.  Lord  Hardwicke  thought,  as  you  cannot 
in  many  cases  trace  the  representative,  if  the  purchaser  uses  so  much 
diligence  as  to  take  possession  of  the  deed,  a  Court  of  Equity  ought 
not  to  compel  him  to  produce  that  deed  to  his  prejudice.  It  is  not 
determined,  what  is  the  situation  of  the  trustee,  who  makes  the  as- 
signment. Lord  Hardwicke  says,  the  question  is  not,  whether  the 
trustee  shall  be  punished;  but,  whether  the  purchaser  shall  hold 
under  the  breach  of  trust.  That  is  strange  doctrine ;  and  I  desire 
to  be  understood,  that  I  have  not  made  up  my  mind,  that  the  Court 
would  not  restrain  the  trustees  from  permitting  their  names  to  be 
used.  From  some  saving  expressions  I  do  not  conceive,  Lord  Hard- 
wicke meant  to  determine,  that  the  trustee,  aware  of  the  prior  in- 
cumbrance, would  be  safe  in  making  the  assignment  to  a  subsequent 
incumbrancer.  One  of  the  greatest  difficulties  I  met  with  in  decid- 
ing the  case  of  MaundreU  v.  MaundreU  was  Lord  Hardwicke's  ex- 
pression, that  the  purchaser  would  be  safe  in  taking  the  assignment, 
if  he  could  get  it :    but  his  Lordship  would  not  say,  the  trustee 

(1)  See  WUioughby  v.  WiOoughbu,  1  Term  Rep.  703. 

(2)  Ante,  vol.  z.  2^,  269. 

(3)  Ante,  vol.  x.  246 ;  vii.  567. 
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would  be  safe.     Surely,  if  the  purchaser  would  be  safe,  the  trus- 
tee ought  to  be  so. 

For  the  Assignees — The  Court  would  not  compel  a  discovery ; 
but  would  not  interfere,  if  an  ejectment  could  be  maintained  without 
the  deed ;  and  an  act  of  bankruptcy,  previous  to  the  conveyance 
to  the  petitioners,  can  be  proved ;  whence  the  advantage  arises,  of 
which  in  Collet  v.  Be  GoU  (1)  Lord  Talbot  said  he  would  not  de- 
prive the  party.  In  that  case  the  prior  incumbrance  was  got,  before 
the  Commission  was  taken  out ;  and  there  was  no  notice  that  the  party 
was  a  trader,  and  therefore  subject  to  the  Bankrupt  Laws. 

After  a  Commission  issued  a  prior  incumbrance  cannot  be  taken 
in  ;  to  support  that,  which  is  declared  to  all  the  world  to  be  nothing; 
not  merely  an  infirm  security ;  under  which  the  party,  not  having 
even  a  scintilla  of  interest,  cannot  claim  the  assistance  of  a  Court  of 
Equity  in  opposition  to  its  general  rules.  Why  should  not  a  Com- 
mission of  Bankruptcy  have  the«ame  effect  for  this  purpose  as  a  De- 
cree ?  After  a  Decree,  directing  a  reference  to  the  Master  to  settle 
priorities,  the  subsequent  incumbrancer  would  not  be  permitted  to 
take  in  a  term,  in  order  to  squeeze  out  another  incumbrance :  but 
the  priorities  must  remain,  as  they  stood  at  the  date  of  the  Decree. 
So  a  Commission  of  Bankruptcy  is  a  public  declaration,  that  the 
rights  of  incumbrancers  shall  be  settled,  as  they  stood  at  that  time : 
the  Laii^  declaring,  that  the  property  shall  be  distributed  among  the 
creditors  according  to  the  rule  of  Law;  which  distribution  a  creditor 
shall  not  defeat  by  his  own  act,  taking  in  the  legal  estate.  Another 
objection  in  the  way  of  the  petitioners  is  that  the  conveyance  to  them 
by  the  first  mortgagee  did  not  take  place  until  1803 :  from 
the  moment  *  the  Commission  issued  the  first  mortgagee  ^[615] 
became  a  trustee  for  the  general  creditors,  subject  to  her 
mortgage ;  and  could  not  defeat  their  right  by  transferring  to  anotlier 
person ;  who  by  relation  to  the  act  of  bankruptcy  has  no  interest  in 
the  estate. 

Mr.  RomiUyj  in  reply. — ^If,  as  it  is  said,  in  Collet  v.  De  Gols  (2) 
the  prior  incumbrance  was  got,  before  the  Commission  was  taken 
out,  that  would  not  make  a  distinction.  But  that  does  not  appear  by 
the  Report. 

The  Lord  Chancellor  [Eldon]. — ^That  case  proves,  that  money 
advanced  after  an  act  of  bankruptcy,  may  be  tacked,  and  charged 
upon  the  estate ;  notwithstanding  the  property  is  taken  out  of  the 
bankrupt ;  and  it  was  urged  t)iere,  that  he  had  nothing  to  convey  by 
the  second  mortgage.^  Yet  it  was  held,  that,  though  the  legal  effect 
of  the  second  mortgage  is  nothing,  the  Court  will  consider  it  a  sec- 
ond incumbrance.  The  distinction  was  taken,  that  a  secret  act  of 
bankruptcy  docs  not  prevent  tacking ;  as  a  Commission  issued  ac- 
tually does :  that  being  notice  to  all  the  world.  Upon  some  former 
occasion  I  find,  I  inserted  in  my  copy  of  that  Report,  these  dates 


(1)  For.  65.    See  the  note,  post^  690. 

(2)  For.  65.    See  the  note,  posiy  680. 
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from  the  Register's  Book.  The  bankruptcy  was  on  the«25th  of  De- 
cember, 1722:  the  last  deed  upon  the  13th  of  August,  1725  ;  and 
the  Commission  upon  the  1 9th  of  June,  1726.  The  statement  at 
the  beginning  of  the  Report  is  otherwise  scarcely  intelligible. 

Reply. — ^That  supplies  what  does  not  appear  in  the   Report. 

It  cannot  be  contended,  that  the  effect  of  a  Commission 
[*616]     *of  Bankruptcy  is  virtually  a  decree  to  settle  priorities. 

There  is  no  distinction  upon  the  circumstance,  that  money 
was  not  actually  advanced  at  the  time.  It  has  often  been  decided, 
that  a  person,  taking  a  security  or  an  estate  in  consideration  of  a 
debt  previously  existing,  is  equally  a  purchaser  for  valuable  consider- 
ation as  upon  an  advance  of  money  at  the  same  time.  The  only 
distinction  is»  that  in  the  one  case  the  advance  being  made,  and  the 
conveyance  executed  at  different  periods,  notice  must  be  denied  at 
both.  This  also  stands  upon  reason ;  for  it  cannot  be  required,  that 
the  creditor  should  go  through  the  .useless  ceremony  of  taking  his 
debt  from  the  debtor,  and  paying  it  back  again  to  him  ;  which  would 
put  the  creditor  in  the  situation  of  a  purchaser.  The  assignees  are 
in  the  same  situation  as  the  mortgagor  himself ;  and  cannot  object 
to  paying  both  incumbrances,  as  the  condition  of  redemption ; 
merely  as  there  happens  to  be  a  term  outstanding  in  some  other 
person.  No  person  representing  the  mortgagor  can  raise  that  ob- 
jection ;  though  perhaps  with  an  intermediate  incumbrancer  there 
may  be  a  considerable  question,  whether  he  can  be  shut  out.  But 
those,  who  represent  the  mortgagor,  can  be  permitted  to  redeem  only 
upon  doing  equity.  If  a  mortgagor  dies ;  leaving  a  Will  not  dis- 
covered, and  the  heir  taking  possession,  and  supposing  he  has  the 
title,  makes  a  second  mortgage,  could  the  devisee,  when  the  Will 
came  to  light,  redeem  without  paying  both?  Though  I  do  not  know, 
that  such  a  case  has  occurred,  there  can  be  no  doubt  upon  the  prin- 
ciple. 

Mr.  Alexander^  for  the  mesne  incumbrancer  Barnaby,  did  not 
argue  the  point  as  to  his  right  to  priority  ;  as  it  was  given  up  in  the 

Reply  (1). 
[•617]         The  Lord  Chancellor  [Eldon]. — ^Upon  some  parts  of 

this  case  I  have  not  doubt  enough  to  induce  me  to  post- 
pone the  judgment.  The  assignees^  have  contended,  that  there  is  a 
difference  between  dealing  originally  for  a  mortgage  and  a  debt, 
originally  by  simple  contract,  and  afterwards  continued  upon  the  im- 
mediate credit  of  the  land,  under  a  new  contract ;  ihe  creditor 
waiving  his  right  of  insisting  upon  his  debt  at  present ;  provided  his 
debtor  will  give  a  security  upon  the  land.  That  appeared  to  me  to 
all  equitable  intents  a  security  upon  the  land.  The  effect  of  the  sub- 
sequent transaction  is  a  contract,  that  the  land  shall  be  pledged  for 
the  debt.  I  have  not  altered  my  opinion  upon  looking  into  the  case 
of  Brace  v.  The  Duchess  of  Marlborough  (2),  which  goes  upon  this ; 

(1)  Erere  v%  JIfoore,  8  Pri.  475.    Bond  not  tacked  against  creditors:  anU^  Homer- 
ton  V.  BogerSf  vol.  i.  513. 

(2)  2  P.  Wms.  491. 
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Ihat  a  mere  Judgment-creditor,  though  he  deals  originally  for  a  lien, 
does  not  get  an  estate  originally  in  the  land.  He  has  neither  Jus  in 
re  nor  Ju$  ad  rem.  But,  if  there  is  once  a  creditor  by  mortgage,  and 
he  afterwards  advances  money  upon  a  Judgment,  the  Court  will  in- 
tend, that  he  makes  that  advance,  meaning  to  take  a  security  upon 
the  land  for  both ;  and  he  may  tack :  but  if  he  remains  a  mere 
Judgment-creditor,  the  Court  says,  he  does  not  deal  upon  the  faith 
of  the  land,  in  this  sense,  that  he  does  not  contract  for  an  interest  in 
the  land ;  and  therefore  is  entitled  only,  as  a  Judgment-creditor,  to 
an  elegit;  and  he  cannot  tack  (1).  But  that  is  not  the  case  of  a 
creditor,  originally  by  simple  contract,  bond,  or  judgment,  who  thinks 
proper  to  say,  he  will  remain  such  no  longer ;  but  will  have  either  pay- 
ment or  a  pledge  for  his  money  :  that  is,  for  a  continuance  of  the 
loan  he  will  have  an  interest  in  the  land,  and  that  only. 
The  contract  is  changed.  Before  *he  could  call  for  im-  [*618] 
mediate  payment  of  what  was  due :  but  after  the  mortgage 
he  can  only  call  for  payment  at  the  day,  upon  which  by  the  contract 
the  money  is  to  be  paid  :  a  situation  altogether  different  in  point  of 
contract.  As  between  him  and  the  assignees  of  the  bankrupt,  who 
are  only  parliamentary  grantees  for  the  creditors,  having  no  in- 
terest in  the  land  before,  it  is  impossible  that  they  can  make  that 
objection. 

The  point  of  Barnaby,  as  connected  with  that,  requires  great  con- 
sideration :  I  mean  as  to  the  circumstance,  that  there  is  an  outstand- 
ing term ;  with  reference  to  the  possibility,  that  recovery  might  be 
had  at  law,  even  without  the  production  of  these  instruments.  It  is 
contended,  that  the  outstanding  instrument  is  in  equity  to  be  held 
for  the  protection  of  all  the  estates,  according  to  priority :  that  is, 
according  to  the  dates.  I  shall  not  go  through  all  the  doctrine, 
which  I  examined  with  great  jealousy  in  MaundreU  v.  MaundreU  (2) ; 
as  that  was  the  first  case  of  the  class,  that  occurred,  while  I  have  sat 
here,  furnishing  a  great  principle.  I  shall  only  observe  now,  that, 
when  auch  a  point  as  this  comes  to  be  discussed,  if  the  legal  estate 
has  not  been  got  in,  it  must  be  considered  with  reference  to  the 
question,  whether  the  first  incumbrancer  has  a  better  right  to  call 
for  an  assignment  of  the  legal  estate ;  and  from  that  circumstance  a 
Court  of  Equity  is  bound  to  hold,  not  only,  that  the  first  mortgage 
shall  be  protected ;  as  it  was  the  first  equitable  security ;  but  that 
mortgagee,  having  a  better  right-  to  call  for  the  assignment,  is  in 
equity  in  the  same  state  as  if  he  had  it.  Before  I  could  decide  that 
question  in  bankruptcy,  a  jurisdiction  in  which  there  is  no  appeal,  I 
must  be  satisfied,  that  there  was  no  danger  of  error,  if  the  question 
were  before  me  upon  a  bill. 

*Upon  another  point  there  is  no  doubt.    It  is  said,  the     [•619] 
act  divests  the  bankrupt  of  all  his  interests ;  and  when  the 
Commission  follows,  it  operates  by  relation  from  the  time  the  act  of 

(1)  Jackson  v.  Langford,  2  Yes.  662 ;  Re^stefs  Book,  A.  1754. 

(2)  ^nU,  vol.  X.  24S;  vii.  567 ;  post^  xv.  335, 6 ;  Frere  v.  Moorty  8  PrL  475. 
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bankruptcy  was  committed.  Unquestionably  it  does ;  and  then  the 
person,  taking  the  second  security,  really  takes  nothing ;  no  interest 
passing  from  the  bankrupt ;  a^d  therefore  shall  not  tack.  All  the 
cases  show,  that  this  objection  will  not  do ;  for  then  it  would  have 
been  in  vain  to  discuss,  whether  there  is  a  difference  t^tween  secu- 
rities after  an  act  of  bankruptcy,  and  after  a  Commission  issued.  It 
follows  of  necessity,  that  the  law  is  the  same  in  both  cases ;  for  the 
operation  of  the  Commission  is  in  either  case  precisely  the  same ; 
reducing  to  dust  and  ashes  the  second  security.  There  is  no  diffi- 
culty upon  the  point  as  to  a  decree  to  settle  priorities.  After  that 
you  cannot  tack  certainly  ^1)  ;  for  there  is  a  judgment  for  the  credi- 
tors, that  they  shall  be  paid  according  to  their  priorities.  But  you 
may,  as  was  held  in  the  House  of  Lords  (2),  up  to  the  time  of  the 
Decree  struggle  for  the  Tabula  in  naufragio ;  and  though  the  Decree 
is  in  a  sense  only  a  judgment  upon  the  rights,  as  they  stood  at  the 
time  the  bill  was  filed,  yet  it  was  decided  in  that  case,  that  until  the 
Decree  you  might  do  so. 

The  next  point,  that  was  insisted  upon,  is,  that  the  Commission 
has  the  same  effect  as  a  Decree.  That  is  not  so.  The  Commission 
is  no  judgment  for  creditors.  It  is  only  a  conveyance  for  the  secu- 
rity of  creditors :  and  the  utmost,  that  can  be  stated  from  all  these 
cases,  is,  that  the  question  is  to  be  agitated  between  persons,  having 

securities,  and  the  assignees,  as  persons,  having  securities, 
[*620]     or  as  purchasers  for  valuable  consideration.     *The  point 

being  now  given  up,  as  against  the  mesne  incumbrancer, 
who,  it  is  admitted,  is  to  be  considered  as  having  all  the  rights  of  a 
purchaser  for  valuable  consideration,  the  case  is  reduced  to  the 
question,  whether  the  assignees  are  to  be  so  considered ;  or,  as  hav- 
ing any  right  in  equity  beyond  what  the  bankrupt  himself  would 
have :  the  petitioner  insisting,  that,  if  the  assignees  come  to  redeem 
under  the  circumstances  of  this  case,  he  may  hold  the  same  language 
to  the  assignees  as  to  the  bankrupt ;  that  there  should  be  no  redemp- 
tion, until  all  the  money  was  paid,  that  was  advanced  upon  the  faith 
of  the  land.  On  the  other  hand  it  is  contended,  that  after  bank- 
ruptcy, and  the  conveyance  for  the  creditors  in  general,  the  assignees 
are  to  be  considered  purchasers  for  the  creditors ;  and  their  right 
stands  upon  the  same  principle,  as  if  the  debtor  had  not  become 
bankrupt ;  but  had  made  a  conveyance  in  trust  for  payment  of  the 
creditors.  If  it  turns  out  upon  the  authorities  and  principles,  that 
the  latter  is  the  true  way  of  putting  it,  the  question  will  be  the  same, 
as  if  the  argument  for  Barnaby,  the  mesne  incumbrancer,  had  been 
heard.  The  simple  point  therefore  is,  whether,  supposing  Barnaby 
could  maintain  his  situation,  upon  the  ground,  that  there  is  an  out- 
standing term,  that  ought  to  be  considered  a  security  for  all  equita- 
ble interests  according  to  priority,  the  assignees  also  can  insist  upon 
that;  or  can  contend  only  for  the  same  interest  as  the  bankrupt 

(I)  Wortiey  v.  BiHthead,  2  Ves.  571. 
(8)  Bdchitr-  V.  Rtnforth,  6  Bro.  P.  C.  28. 
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himself  could.     I  cannot  reconcile  the  point,  that  the  assignees  stand 
just  in  the  same  situation  as  the  bankrupt,  and  not  in  a  better,  with 
passages,  and  indeed  the  doctrine,  in  some  of  the  cases. 
Upon  that  point  I  shall  consider  farther  (1). 

*The  following  Order  was  afterwards  made.  [•621] 
The  petitioners  consenting  that  Lutley  Barnaby  shall 
stand  In  order  according  to  the  date  of  his  security,  by  the  consent  of 
'  all  parties  it  was  ordered  that  the  petitioners  and  Woodward,  Proby, 
Barnaby,  and  Green,  the  assignee,  and  all  other  necessary  parties, 
should  join  in  the  execution  of  conveyances  to  John  Barnaby,  the 
purchaser ;  and  deliver,  up  the  assignment  of  the  term  and  other 
deeds,  &c.  to  him ;  without  prejudice  to  the  question  as  to  the 
right  of  their  tacking  their  mortgage  to  the  mortgage  of  Elizabeth 
Hoskins ;  that  the  sum  of  43,0002.  Consolidated  Bank  Annuities  be 
sold  ;  and  the  sum  of  11,133/.  3«.,  and  another  sum,  due  to  the  pe- 
titioners on  the  mortgage  of  Elizabeth  Hoskins,  be  paid  to  them  on 
account  of  the  said  mortgage  upon  the  execution  of  the  conveyance ; 
without  prejudice  to  the  question,  how  the  residue  of  the  money 
due  upon  the  mortgage,  and  the  costs,  are  to  be  paid.  An  issue 
was  directed,  whether  David  Tanner  had  before  the  1st  of  January, 
1799,  and  before  the  22dpf  June,  1798,  the  date  of  the  firat  mort- 
gage after  the  supposed  bankruptcy,  committed  any  act  of  bank- 
ruptcy.                                        

The  8l6t  section  of  the  statute,  6  Geo.  IV.  c.  16,  enacts,  that  all  conve;^ances, 
made,  bona  fide,  by  a  bankrupt  more  than  two  calendar  months  before  the  issuing^ 
of  the  commission  against  him,  shall  be  valid,  notwithstanding  any  prior  act  m 
bankruptcy  by  him  committed ;  provided  the  person  taking  such  conveyance  had 
not,  at  the  time,  notice  of  such  prior  act  of  bankruptcy :  and  the  83d  section  of  the 
act  declares  what  shall  be  deemed  constnuiive  notice. 

2.  The  distinction  adverted  to  in  the  principal  case,  as  to  the  right  of  tacking, 
between  the  claims  of  a  mere  judgment  creditor,  who  did  not  originally  deal  for 
any  estate  in  his  debtor's  land,  and  a  mortgagee  who,  subsequently  to  his  mortgage 
conveyance,  has  lent  farther  sums  to  the  mortgagor,  for  which  he  has  taken  a 
judgment,  was  again  pointed  out  in  Baker  v.  HamSf  16  Ves.  401.  A  subsequent 
loan,  it  was  observed,  when  made  by  a  person  who  holds  a  previous  mortgage, 
cannot  (although  a  judgment  be  acknowledged  for  the  amount)  be  considered  as  a 
fiu^e  judgment:  in  the  contemplation  of  equity  it  is  blended  and  incorporated  with 
the  mortgage,  so  as  to  make  it,  in  effect,  one  entire  mortgage,  for  one  entire  sum. 
See,  also.  Shepherd  v.  Titlejf,  2  Atk.  352,  and  Macknetk  v.  ^mnuma^  15  Ves.  354. 
In  the  above-cited  case  of  Baker  v.  Harris^  it  was  likewise  held  (in  analogy  with 
the  present  decision),  that  the  right  of  tacking  will  not  be  affected  by  a  superven- 
ing bankruptcy  of  the  debtor,  before  execution  issued  upon  the  judgment  which  it 
is  sought  to  tack.  And  the  general  proposition,  that  assignees  m  bankruptcy  take 
subject  to  all  equities  which  might  have  been  made  available  a|^ain8t  the  bankrupt 
himself,  is  unquestionable :  Ex  parte  Herbertj  13  Ves.  188 ;  MesUur  v.  GiUesp^ 
II  Ves.  624.  The  question^  whether  an  incumbrancer,  who  has  the  best  rigid  to 
call  for  an  outstanding  le^al  estate,  is,  in  settling  priorities,  to  be  considered  in 
the  same  light  as  if  he  had  obtained  an  adMud  assignment,  seems  to  be  still  unde- 
cided.   Frert  v.  Moore,  8  Price,  490. 

(1)  Post,  Baker  v.  Harris,  vol.  xvi.  397.  The  case  of  CoUel  v.  De  Gols  seems 
now  overruled.  See  Laiouche  v.  Lord  Dunsany,  1  Sch.  ^  Lef.  152;  JE2r  parte 
Herbert,  post,  vol.  xiii.  183. 
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MESTAER  V.  GILLESPIE. 
[1804,  Nov.  15, 16, 26 ;  1805,  Feb  a] 

Whetheb,  the  legal  title  nnder  an  aaBignment  of  a  share  in  a  ship  failing  under 
the  Ship  RegiSry  Acts,  26  Geo.  UL  c.  60,34  Geo.  III.  c.  68,  for  want  of  the 
indoisement  upon  the  Certificate  within  ten  days  after  the  return  of  the  ship  to 
port,  if  that  was  prevented  hy  fraud,  relief  can  be  had  in  equity,  in  what  form, 
and  whether  it  may  not  be  had  as  to  the  freight,  if  not  as  to  tne  ship,  though 
both  were  comprised  in  the  same  bill  of  sale,  QiMere. 

Relief  in  Equity  upon  a  bargain  and  sale,  though  not  enrolled ;  as  an  agreement 
to  convey :  me  obligation  ansing  firom  the  payment  of  the  money,  [p.  625.] 

Policy  of  the  Ship  Registry  Acts,  hi.  625.] 

Relief  against  the  Statute  of  Frauds  on  the  ground  of  fraud ;  as  against  an  abso- 
lute conveyance  upon  marriage;  the  agreement  being  subject  to  a  defeas- 
ance (a),  Qk62a] 

The  property  in  the  freight  may  be  distinct  from  that  in  the  ship ;  and  is  an  insur- 
able interest  (6),  \p.  609.] 

Assignment  of  frei^t  alone  is  not  within  the  Ship  Registiy  Acts,  [p.  636.] 

Sale  of  a  ship  at  sea  valid ;  notwithstanding  the  oankruptcy  of  the  vendor  before 
her  arrival  in  port,  and  therefore  before  the  title  is  complete  by  the  indoise- 
ment on  the  dertificate  of  Rerotry ;  if  the  other  requisites  of  the  Ship  Regis- 
try Act  were  previously  complied  with  (c),  \p,  637.] 

Devisee,  preventing  the  Testator  from  chargmg  a  Legacy  by  undertaking  to  pay 
it,  bound  in  Eqmty,  though  not  at  Law((2^  h^  63&] 

Tenant  in  Tail  {vevented  from  completing  a  Recov^  by  the  fraud  of  a  person, 
whose  wife  is  entitled  in  remainder,  [p.  638.1 

Relief  in  Equity ;  treating  the  estate,  even  in  favor  of  a  volunteer,  as  if  the  Re- 
covery had  been  suffered,  ho.  638.] 

Distinction  between  the  ShipRegistiy  Acts  and  the  Annuity  Act,  upon  the  public 
policv  of  the  former,  [p.  o39.] 

Plamtiff  may  have  a  specific  performance  in  part,  waiving  the  rest ;  and  the  De- 


fendant cannot  object  (eV  [p.  640.1 
iblic  policy  of  the  Ship  Registiy  A( 


Public  policy  of  the  Ship  Registiy  Acts  (/),  [p.  642.] 


{a]  Every  new  rule  upon  the  subject  of  fraud  may  be  made  the  origin  of  a  new 
evasion,  having  no  limit  within  the  bounds  of  human  ingenuity.  For  this  reason, 
and  from  a  sense  of  the  impolicy  of  atteinpting  to  circumscribe  the  judicial  au- 
thor!^ upon  matters  of  sucn  a  nature,  a  Court  of  Equi^  judges  of  every  case 
upon  Its  own  peculiar  circumstances.   Jeremy  on  Equi.  Juris.  1st  Amer.  edit  383. 

(h)  An  advance  and  lien  on  freight  give  an  interest  that  may  be  insured  under 
the  description  of  freight  RoNnns  v.  Mw  York  Iru.  Co.  1  Hall's  Rep.  325 ; 
2  Phillips  on  Insur.  51. 

fc)  A  transfer  of  a  ship  at  sea  is  effectual  by  delivery  of  a  bill  of  sale,  subject 
to  DO  set  aside  by  creditors  on  the  ground  of  fraud  in  case  the  vendee  neglects  to 
take  possession  upon  her  return,  in  reasonable  time.  Milliard  on  Sales,  127 ; 
BaHam  v.  Tucker,  1  Pick.  39a 

{d\  Executor  and  residuary  legatee  undertakes  to  pay  a  legacy  not  in  the  Will ; 
he  snail  be  bound  thereto,  not  personally,  but  out  of  the  residue  of  the  assets. 
Reedk  v.  Kennund,  1  Ves.  Sen.  Rep.  123 :  (Hdham  v.  LUcMord,  2  Vernon,  Rep. 
506 ;  Dutfon  V.  Poo/e,  2  Lev.  211. 

Notwithstanding  the  danger  of  admitting  parol  declarations,  an  annuitant  or 
legatee  has  a  clear  title  to  relief  upon  that  species  of  fraud,  which  consisti  in  not 
complying  with  a  promise,  on  which  the  testator  relied.  Guanberiain  v.  J^gor, 
2  Ves.  &  Bea.  Rep.  262. 

(e)  To  a  bill  praying  specific  performance  of  a  contract  for  an  exchange  of  lands, 
which  the  defendant  nad  refused  to  perform  on  the  ground  of  a  want  of  title  to  a 
small  proportion  of  the  land  agreed  to  be  conveyed  to  him,  the  plaintiff  tendering 
a  full  and  adequate  compensation,  to  be  ascertained  by  reference  to  the  Master, 
demurrer  for  want  of  equity  allowed.    Bowyer  Sf  al.  v.  Bright^  13  Price,  698. 

(/)  The  eflSKt  of  the  Registiy  acts  is  not  the  same  in  the  United  States,  as  in 
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Upon  a  molion  for  an  injunction  the  circumstances  according  to 
the  bill  and  answer,  were  these.  The  Defendants,  the 
Beatsons,  being  indebted  to  the  Plaintiff  *  to  the  amount  [^  622] 
of  40002.  proposed,  and  it  was  agreed,  that  tlie  Plaintiff 
should  accept  bills  to  the  amount  of  7000/. ;  in  consideration  of 
which,  and  the  debt  of  4000/.,  the  Beatsons  would  assign  to  the 
Plaintiffs  one  moiety  of  two  ships,  called  the  Juliana  and  the  Ocean, 
then  in  dock,  building ;  that  the  ships  should  be  sold  for  the  mutual 
benefit  of  the  Plaintiff  and  the  Beatsons :  and  the  bills  accepted  by 
the  Plaintiff  should  he  discharged  out  of  the  produce  of  the  sale  ;  and 
in  the  mean  time  should  be  renewed ;  and  the  whole  of  the  ship  Ju- 
liana was  to  be  assigned  to  the  Plaintiff  as  a  security  for  perform- 
ance of  the  agreement. 

This  agreement  became  abortive  :  the  Beatsons  being  disappoint- 
ed in  their  expectations  of  redeeming  some  securities  they  had  for- 
merly given  upon  those  ships.  The  parties  then  came  to  another  agree- 
ment ;  by  which,  in  consideration  of  11,000/.,  composed  in  the  same 
manner  of  the  original  debt  of  4000/.  and  the  Plaintiff's  accept- 
ances for  7000/.,  the  Beatsons  agreed  to  assign  to  the  Plaintiff  three 
fourth  parts  of  the  ship  Atlas,  then  at  sea,  freighted  by  the  East 
India  Company,  with  the  proportion  of  the  freight.  A  bill  of  sale 
was  executed  accordingly  on  the  3d  of  July,  1803,  by  the  Beatsons 
to  the  Plaintiff  of  three  fourths  of  the  ship  and  the  freight,  under 
the  charter-party,  entered  into  by  the  East  India  Company,  and  all 
other  freight,  that  might  become  due  ;  but  the  indorsement  upon  the 
certificate  of  the  registry,  required  by  the  Acts  of  Parliament  (1), 
not  being  made  within  ten  days  after  the  return  of  the  ship  to  port, 
on  the  17th  of  December,  an  action  of  trover  was  brought  by  the 
assignees  under  a  Commission  of  Bankruptcy,  issued  against  the 
Beatsons,  and  judgment  being  recovered  by  the  Plaintiffs 
in  that  action,  and  *"  possession  of  the  ship  having  been  [*'623] 
obtained  by  them,  this  Bill  was  filed ;  and  a  Motion  was 
made  by  the  Plaintiff,  that  the  Defendants,  the  East  India  Company, 
may  be  directed  to  pay  the  balance  due  for  the  freight  of  the  Atlas 
into  Court ;  and  that  the  other  Defendants  may  be  restrained  from 
proceeding  at  Law ;  the  indorsement  of  the  certificate  within  the 
ten  days,  for  which  application  was  made  immediately  on  the  ship's 
arrival,  having  been  prevented  by  the  Beatsons.  The  circumstances 
that  prevented  the  indorsement  of  the  certificate  appeared  accord- 
ing to  the  Bill  and  Answer,  though  not  distinctly,  to  be,  that  the 
Beatsons  proposed  terms :  viz.  that  the  Plaintiff  would  give  up  the 
first  instalment  of  the  freight,  to  be  applied  in  discharge  of  accept- 
ances they  had  given  for  2600/,  in  part  of  the  debt  of  4000/;  and 
should  pay  the  costs  of  actions,  that  had  been  brought  against  the 
Beatsons  upon  some  of  the  PlaintifTs  acceptances,  which  were  dis- 
honored. 

EIngland.  In  the  one  the  inaccurate  recital  of  the  certificate  deprives  the  vessel 
of  the  pri  vile  ores  of  an  American  bottom  ;  in  the  otlicr  avoids  the  deed.  Philipt 
V.  LedUy,  1  Wash.  C.  C.  Rep.  229.  ♦ 

(1)  Statute  26  Geo.  III.  c.  60;  statute  34  Geo.  III.  c.  68,  s.  16. 
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The  Attorney  General  [Hon.  Spencer  Perceval],  Mr.  Rrmilhj^ 
and  Mr.  Bell,  in  support  of  the  Motion,  insisted,  that  under  these 
circumstances,  every  thing  required  by  the  Act  having  been  done, 
except  t}ie  indorsement  of  the  certificate,  which  was  prevented  by 
what  must  be  considered  a  fraud  upon  the  Plaintiff,  the  Defendants 
insisting  upon  terms,  to  which  they  were  not  entitled,  this  Court 
would  relieve;  otherwise  the  Registry'  Act  would  be  made  the  en- 
gine of  fraud. 

The  Solicitor  General,  [Sir  Thomas  Manners  Sution],  Mr.  Rich^ 
ards  and  Mr.  Steele,  for  the  Defendants,  the  Assignees  under 
the  bankruptcy,  contended,  that  this  Court  could  not  relieve  against 
the  positive  terms  of  the  Act  in  this  case  any  more  than  in  Hibbert 
V.  RoUeston  (1)  :  the  rights  of  third  persons  intervening  ; 
[  *62^]  *  tliough  if  the  question  was  only  between  the  Plaintiff  and 
the  bankrupts,  they  might  be  compelled  to  execute  a 
proper  contract ;  and  even  if  the  imputation  of  fraud  could  be  main- 
tained, which  was  a  proper  subject  for  a  Jury,  the  policy  of  the  Law 
must  prevent  the  relief. 

The  Lord  Chancellor  [Elbon]. — ^The  bankruptcy  makes  no 
difference  in  this  case.  Whatever  relief  might  have  been  obtained 
against  the  bankrupts  may  be  had  against  their  assignees.  At  pres- 
ent, unless  it  can  be  made  out,  that  this  Plaintiff  was  wilfully  and 
fraudulently  prevented  by  the  Beatsons  from  having  his  title  made 
good,  I  do  not  see  any  ground<'for  relief  in  this  Court :  but,  if  a  Jury 
upon  the  issue,  whether  that  was  fraudulently  prevented,  should  find 
the  affirmative,  the  assignees,  representing  the  creditors,  ^could  not 
possibly  avail  themselves  of  that  fraud.  Upon  that  two  questions 
arise  :  1st,  Can  this  Court  interpose  ;  putting  the  case,  that  a  fraud 
of  that  species,  and  with  those  consequences,  has  been  committed : 
2dly,  do  the  circumstances  of  this  case  authorize  the  Court  to  say, 
such  a  fraud  has  been  committed.  Upon  the  former  point  the  in- 
junction ought  not  to  be  granted,  unless  the  question  of  Law  is  a 
grave  and  serious  question ;  fit  for  judicial  consideration  and  deci- 
sion. In  the  case  of  Rollcston  v.  Hibbert  (2),  in  tlie  Court  of  King's 
Bench,  the  decision  of  a  Court  of  Law  could  not  possibly  be  any 
other.  The  question,  being  as  to  the  property  in  the  ship,  if  the  in- 
strument has  not  all  the  particulars,  required  by  the  Act,  must  have 
been  decided  immediately  as  it  was  stated.  But  in  a  variety  of 
cases,  though  the  property  would  not  pass  at  Law,  an 
[*  625]  Equity  would  arise  to  have  a  legal  title  made.  In  *  the 
case,  for  instance,  of  a  conveyance  by  bargain  and  sale, 
which  cannot  be  complete  as  a  legal  conveyance  without  enrol- 
ment (3),  yet  that  very  instrument,  only  inchoate,  and  not  complete 
to  pass  the  property,  is  in  this  Court  evidence  of  an  agreement  to 
convey;  and  the  conscience  is  bound  to  make  farther  assurance; 
that  obligation  arising  from  the  payment  of  the  money.  Many  other 
cases  may  be  put. 

(1)  3  Bro.  C.  C.  571. 

(2)  3  Term  Rep.  406. 

(3)  Sut.  27  Hen.  VIII. 
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Whon  the  question  came  before  Lord  Thurfew  (1),  his  Lordship 
had  great  doubt  upon  it.  That  case  was  not  decided  in  public :  but 
I  happen  to  know,  the  Lord  Chancellor  gave  his  reasons  to  the  Coun- 
sel on  both  sides ;  and  the  ground  of  the  judgment,  dfitinguishing 
the  case  from  those,  to  which  it  was  compared,  upon  the  Statute  of 
Frauds  (2)  and  the  bargain  and  sale  without  enrolment,  was,  that 
the  policy  of  that  Act  of  Parliament  was  to  make  the  instrument,  so 
defective,  void  to  all  intents  and  purposes ;  and  the  object  of  that 
policy  could  not  be  attained,  if  such  a  thing  as  an  equitable  title  to 
the  ship  could  subsist ;  as  parties  might  rest  upon  their  equitable 
title,  without  desiring  the  legal  title  (3).  The  object  being,  that 
there  should  be  a  public  Registry,  accessible,  of  the  ownership  of  all 
vessels,  navigating  to  and  from  the  British  dominions,  the  Legisla- 
ture had  declared,  that  this  object  should  be  secured  by  a  bill  of 
sale,  that  should  be  such  in  the  form  and  contents,  as  to  manifest  all  the 
circumstances,  necessary  to  secure  the  knowledge,  who  were  the 
owners  from  time  to  time ;  by  which  the  history  of  the  ship  from 
the  moment  she  was  built  might  be  pursued.  Upon  another  ques- 
tion, whether,  when  it  was  decided,  that  the  property  did 
not  pass,  the  party  could  be  compelled  *to  refund  the  [*626] 
money,  if  the  answer  should  be,  that  it  was  by  no  fault  of 
his  that  the  other  had  not  a  good  title,  but  the  fault  of  the  assignor 
himself,  such  an  answer  could  not  be  given  to  an  action  brought  to 
recover  the  money  in  a  case  of  thTs  sort ;  if  the  circumstances  will 
sustain  the  imputation  of  fraud  by  the  bankrupts  in  not  performing 
their  part  of  the  agreement,  express  or  implied,  imposing  on  them 
the  obligation  to  accede  to  the  request  of  the  assignee,  to  enable 
him  upon  the  ship's  arrival  to  make  good  his  title :  which  having 
prevented,  they  could  not  at  law  say,  the  money  should  not  be  re- 
funded. There  is  therefore  a  difference  even  at  Law  upon  that 
supposition  between  this  case  and  RoUeston  v.  Hibberi  (4). 

Next,  as  to  the  power  of  a  Court  of  Equity,  my  opinion  is,  that,  if . 
this  is  a  case  of  fraud,  the  case  of  Hibberi  v.  RoUeston  (5)  has  no  ap- 
plication ;  and  this  case  is  to  be  decided  with  reference  to  what 
Courts  of  Equity  are  in  the  habit  of  doing  in  cases,  where  instru- 
ments arc  rendered  null  by  Statute,  and  the  true  intent  and  meaning 
of  these  two  Acts  of  Parliament.  The  late  Act  was  made  to  assist 
the  policy  of  the  former  Act,  in  this  respect  among  others ;  to  ex- 
clude, as  far  as  was  practicable  and  just,  the  interposition  of  a  Court 
of  Equity  ;  where  ihe  legal  title  was  not  obtained ;  expressly  adopt- 
ing the  doctrine  of  Hibbert  v.  RoUeston.  But  that  case  does  not  in  any 
degree  determine  this ;  for  this  reason :  that  was  precisely  such  a 
case  as  occurs  every  day  upon  the  grant  of  an  annuity  :  the  grantor 


(1)  Hibbert  V.  RoUeston,  3  Bro.  C.  C.  571. 

(2)  Stat  29  Ch.  II.  c.  3. 

(3)  Brewster  v.  Clarke^  3  Mer.  75.    See  tlie  note,  ante,  vol.  vi.  745. 

(4)  3  Term  Rep.  406. 

(5)  3  Bro.  C.  C.  571. 
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saying  he  has  oflfered  to  do  all,  that  is  necessary,  and  has  done  all, 
that  is  to  be  done  by  him  ;  and,  if  the  grantee  has  not  done  what  is 
necessary,  the  blame  is  with  him,  and  the  consequence 
[*627]  must  fall  upon  him.  The  defect  in  *  Hibbert  t.  RoUestan 
was  only  a  slip  in  point  of  caution  by  the  assignee,  not  in- 
serting some  words,  that  ought  to  have  been  in  the  bill  of  sale.  The 
policy  certainly  was  just  the  same  without  those  words,  as  with  them : 
but  the  Act  positively  requires  those  words,  and  therefore  no  Court 
could  interfere  (1). 

But  that  is  not  the  case  alleged  by  this  bill ;  that  the  Plaintiff  was 
improperly,  wilfully,  and  fraudulently,  prevented  from  making  good 
his  title,  and  prevented  by  the  Beatsons,  bound  in  conscience  to 
assist  him  in  all  his  endeavors  for  that  purpose.  >  Supposing  that  true, 
another  question  arises ;  and  I  agree,  there  can  be  n6  relief  in  equity, 
if  the  act  has  positively  said  so.  On' the  other  hand,  if  that  is  not 
expressly  declared,  or  the  relief  clearly  excluded  by  the  pdicy  of  the 
act,  the  equitable  jurisdiction  upon  fraud  exists.  Many  other  cases 
may  be  put.  Suppose  a  ship  at  sea  sold  for  10,000/. ;  and  by  cir- 
cumstances she  becomes  worth  20,000/. ;  and  upon  the  return  of  the 
ship  the  master,  being  a  friend  of  the  vendor,  is  kept  out  of  the  way, 
and  there  could  be  no  conviction  of  him,  or  proceeding  according  to 
the  act :  in  that  simple  case,  nothing  resting  in  agreement,  but  the 
title  conveyed  as  far  as  possible,  and  the  consequential  right  to  have 
k  made  good,  prevented  by  a  clear,  palpable,  fraud,  would  there  be 
a  right  to  come  here,  or  bring  an  action  ?  Many  circumstances  may 
be  supposed,  that  would  make  it  impossible  to  recover  the  actual 
damages,  or  to  place  the  party  in  the  actual  state,  in  which  he  ought 
to  be.  Then,  what  has  this  Court  been  in  the  habit  of  doing  ?  As 
to  the  policy  of  the  act,  a  variety  of  instances,  that  might  be  put,  which 
would  terrify  all  mankind  from  dealing  for  a  ship  at  sea,  must  be  con- 
sidered. Upon  the  Statute  of  Frauds  (2),  though  declaring, 
[*628]  that  interests  *  shall  not  be  bound  except  by  writing,  cases 
in  this  Court  are  perfectly  familiar,  deciding,  that  a  fraud- 
ulent use  shall  not  be  made  of  that  Statute ;  where  this  Court  has 
interfered  against  a  partjr,  meaning  to  make  it  an  instrument  of  fraud, 
and  said,  he  should  not  take  advantage  of  his  own  fraud ;  even, 
though  the  Statute  has  declared,  that,  in  case  those  circumstance  do 
not  exist,  the  instrument  shall  be  absolutely  void.  One  instance  is 
the  case  of  instructions  upon  a  treaty  of  marriage ;  the  conveyance 
being  absolute ;  butsubject  to  an  agreement  for  a  defeazance;  which 
though  not  appearing  by  the  contents  of  the  conveyance,  can  be 
proved  alimide  ;  and  there  are  many  other  instances. 

I  do  not  say,  attending  to  the  whole  policy  of  these  two  Acts  of 
Parliament,  this  is  a  case,  in  which  the  Court  finally  will  be  at  liberty 
to  proceed  upon  that  ground.  But  the  question  at  present  is,  whether 
I  can  take  upon  myself  at  this  moment  to  say,  that  upon  full  con- 

(1)  Soe  arrfc,  vol.  vi.  745,  in  Cvrtia  v.  Pfrry,  and  the  note. 

(2)  Stat  29  Ch.  IL  c.  3. 
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sideration  of  all,  that  can  be  submitted,  tbiii  Court  has  clearly  no 
right  to  interfere.  For  the  purpose  of  the  present  interposition  of 
this  Court  it  is  sufficient  to  say,  the  case  furnishes  a  question  of  great 
doubt  as  to  the  law.  One  considerable  question  is,  who  was  from 
the  moment  of  the  execution  of  the  bill  of  sale  under  the  agteement, 
that  from  that  moment  this  interest  in  the  ship  should  be  the  prop* 
erty  of  the  Plaintiff,  the  owner,  having  a  right  to  call  upon  the  mas- 
ter. The  question  upon  the  facts  is,  whether,  attending  to  what  was 
proposed  by  the  Beatsons,  as  reasonable,  or  not,  this  Plaintiff  can  be 
represented  as  having  been  wilfully  and  fraudulently  prevented  from 
effectuating  his  title  during  those  ten  days.  I  do  not  know,  that  it 
is  necessary  to  insert  the  word  "  fraudulently,"  as  the  ground  of  re- 
lief ;  if  it  Was  wilful,  and  the  effect  was  the  same  inca- 
pacity. According  to  my  present  opinion,  that  *  remains  [*  629] 
in  sufficient  doubt  to  require  farther  investigation ;  to  de- 
termine the  real  quality  and  nature  of  that  transaction. 

Nov,  16M.  The  Lord  Chancellor  [Eldon]. — Another  question 
has  occurred  to  me,  which  is  very  important ;  and  has  never  been 
decided  ;  whether  notwithstanding  the  Act  of  Parliament,  the  assign- 
ment is  not  good  as  to  the  freight  (1).  There  is  nothing  in  the  Act 
as  to  that.  The  11,000/.  is  a  consideration  for  the  freight,  as  well 
as  the  ship.  Suppose  the  freight  had  been  assigned  by  a  separate 
instrument,  what  would  be  the  objection  ?  Then,  if  the  assignment 
gives  a  right  to  the  freight,  that  will  sustain  this  bill,  independent  of 
the  other  question.  It  is  usual  to  assign  the  freight  without  the  ship ; 
and  the  assignee  insures  for  his  own  interest.  Actions  have  been 
frequently  brought  upon  insurances  of  the  freight  and  of  the  ship ; 
in  which  the  owners  were  distinct  persons.  In  Camden  v.  Ander- 
son (2)  it  was  never  doubted,  that  the  property  in  the  freight  and  in 
the  ship  might  be  in  different  persons.  The  whole  argument  admits 
that.  Then  upon  a  separate  assignment  of  the  freight  no  proceeding 
under  this  Act  of  Parliament  is  taken.  This  is  a  very  important 
case ;  and  I  will  hear  it  argued  again,  with  the  assistance  of  the 
Master  of  the  Rolls. 

Nov.  26th,  1 804.  The  motion  was  again  made  before  the  Lord 
Chancellor  and  the  Master  of  the  Rolls. 

The  Attorney  General  [Hon.  Spencer  Perceval],  Mr. 
Romilly,  and  Mr.  Bell,  in  support  of  the  *  Motion. —  [*630] 
There  are  two  questions :  one  as  to  the  right  to  the  freight : 
the  other  as  to  the  interest  in  the  ship  itself.  The  expiration  of  the 
ten  days  was  not  necessary  to  complete  the  right  to  the  freight.  At 
any  time  during  that  period  the  East  India  Company  would  have 
been  justified  in  paying  that  to  the  Plaintiff.  The  assignment  of  the 
freight  is  express  and  distinct ;  not  as  a  consequence  of  the  assign- 

tl)  Robinson  v.  MaedonnelL  5  Maule  and  Selw.  228 ;  Ca^e  of  the  Sh'p  Warn, 
►ri.2(ii),n.  J  F  ^ 

(2)  5  Term  Rep.  709. 
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men!  of  the  ship.  It  has  never  been  conceived,  that  assignment  of 
freight,  which  is  very  usual  in  London,  is  within  the  Act.  There  is 
no  instance  of  a  registry  of  such  an  assignment. 

As  to  the  ship  itself,  the  Beatsous  were  the  persons,  upon  whom 
the  duty  of  doing  what  was  necessary  to  complete  the  title  was  im- 
posed. The  act  was  to  be  done,  not  by  the  Plaintiff,  but  by  them. 
They,  as  owners,  were  to  call  upon  the  other  part-owner,  the  master, 
to  deliver  up  the  certificate  of  the  registry  for  that  purpose.  Endeav- 
oring to  impose  upon  the  Plaintiff  new  terms,  which  they  had  no 
right  to  impose,  they  must  be  considered  as  absolutely  refusing  to 
adhere  to  the  terms,  to  which  they  were  originally  bound.  That  is  a 
sort  of  dealing  for  their  own  interest,  an  advantage  taken  of  a  l^al 
form,  with  a  view  to  their  own  benefit,  of  which  this  Court  will  not 
permit  them  to  avail  themselves ;  not  holding  the  transfer  legal;  but 
taking  care  that  there  shall  be  a  legal  transfer.  Though  the  question 
is  new,  as  applied  to  this  particular  case,  the  sale  of  a  ship  at  sea, 
and  the  endorsement  of  the  certificate  under  the  Registry  Act  (1) 
prevented  by  fraud,  the  principles  of  equity  in  other  cases  show 
clearly,  that  the  Court  will  interpose.  Though  it  certainly  is  decided, 
that  there  cannot  be  an  equitable  assignment,  if  there  is 
[*631]  not  a  legal  one,  it  is  not  decided,  that  a  person  *who  has 
by  fraud  prevented  a  legal  assignment  shall  be  permitted 
to  take  advantage  of  his  own  fraud,  and  be  considered  the  owner. 

This  may  be  illustrated  by  several  cases.  These  acts  have  been 
compared  to  the  Annuity  Act  (2).  If,  after  the  grant  of  an  annuity 
the  grantor  by  an  erasure  contrived,  that  the  memorial,  registered  by 
the  grantee,  should  not  be  a  true  memorial,  there  can  be  no  doubt, 
notwithstanding  the  positive  terms  of  that  act,  relief  would  be  given. 
So  upon  the  Statute  of  Frauds  (3) :  if  a  testator,  intending  to  exe- 
cute a  Will,  every  thing  being  done,  except  the  execution,  and  being 
at  the  point  of  death,  the  witnesses  were  sent  for,  to  attest  the  exe- 
cution, and  the  heir  by  force  kept  back  one,  there  can  be  no  doubt 
that  equity  would  relieve.  Though  there  can  be  no  Will  but  in 
writing  as  to  personal  estate,  except  a  nuncupative  Will,  it  has  been 
frequently  decided,  that  a  legacy,  though  merely  verbal,  shall  have 
effect,  if  the  executor  prevented  it  from  being  put  in  writing.  By 
analogy  to  those  cases  there  can  be  no  doubt,  that,  if  this  act  was 
prevented  by  fraud,  relief  will  be  given ;  and  if  there  is  doubt  upon 
it,  the  injunction  will  be  granted ;  that  the  question  may  be  tried. 
As  to  the  general  policy  of  the  Act,  what  can  be  more  impolitic  in 
such  a  country  as  this  than  a  construction,  the  effect  of  which  must 
be  to  prevent  the  sale  of  ships  at  sea  ?  If  this  can  succeed  on  the 
ground  that  the  act  is  positive,  upon  the  same  ground  the  owners 
may  attain  the  object  by  keeping  the  master  out  of  the  way. 

(1)  Stat  26  Geo.  III.  c.  60 ;  stat  34  Geo.  III.  c.  68. 

(2)  Statute  17  Geo.  III.  c.  26,  repealed  by  statute  5^3  Geo.  III.  c.  141 ;  see  the 
note,  ante^  vol.  ii.  36. 

(3)  Stat  29  Ch.  II.  c.  3. 
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The  Solicitor  General,  [Sir  Thomas  Manners  Sution],  Mr. 
Richards,  Mr.  Steele  and  Mr.  Abbott,  for  the  Defendants, 
the  assignees  ander  the  Commission  of  Bankruptcy. — 
♦The  Plaintiff,  having  got  a  security,  which  is  by  the  [*632] 
Act  declared  null  and  void,  whether  that  is  by  the  con- 
duct of  the  parties,  or  by  mistake,  as  in  Hibbert  v.  RoUeston  (1),  or 
by  bankruptcy,  as  in  Moss  v.  Charnock  (2),  or  accident,  is  in  this 
Court  precisely  the  same.  Relief  cannot  be  given  in  any  of  these 
cases  if  it  is  not  XiA^  given  in  all.  The  reason  is,  according  to  the 
judgment  in  Hibbert  v.  RoUeston,  and  Moss  v.  Charnock,  that  no  re- 
lief can  be  given  in  law  or  equity  against  the  positive,  imperative, 
words  of  the  act.  There  can  be  no  equitable  title,  by  accident, 
mistake,  or  in  any  other  way.  Even,  as  to  the  remedy  given  by  the 
Act  against  the  roaster,  if  he  was  perverse,  and  would  not  deliver  the 
instrument,  but  would  rather  go  to  prison,  so  that  it  was  im- 
possible for  the  original  owner  to  do  the  act,  this  Court  would  not 
relieve  against  that.  If  the  ship  should  arrive  suddenly,  the  owner 
being  abroad,  a  prisoner,  ill,  insane,  or  under  any  other  incapacity, 
even  under  such  circumstances  the  whole  would  be  void.  This,  with 
the  exception  of  the  Annuity  Act,  is  the  only  Act  which  does  not 
'  admit  relief  under  such  circumstances,  or  even  against  fraud :  the 
particular  mischief  being  overlooked  on  account  of  the  public  ben- 
efit. If  the  policy  of  the  law  prevents  the  relief  against  accident, 
how  can  it  be  given  against  a  wrongful  act  ?  Moss  v.  Charnock  de- 
cides, that  there  can  in  such  a  case  as  this  be  no  relation  to  the  orig- 
inal transaction  of  the  bill  of  sale ;  and  in  that  case  a  complete 
^answer  is  given  to  the  argument,  comparing  this  to  the  case  of  a  bar- 
gain and  sale  without  enrolment,  from  the  difference  of  expression 
in  the  statutes.  The  answer  to  the  charge  of  fraud  raised  by  this 
Plaintiff,  is,  that  he  first  violated  the  agreement ;  permit- 
ting his  own  bills  to  be  *  dishonored,  and  the  Defendants  [^  633] 
to  be  sued  upon  them. 

As  to  the  freight,  the  earnings  of  the  ship,  to  become  due,  that  is 
an  interest  in  the  ship ;  which  cannot  be  assigned  except  under  this 
Act :  otherwise  the  whole  object  of  the  Legislature  would  be  defeat- 
ed. The  principal  object  of  the  Act  was  to  prevent  foreigners  from 
gaining  those  advantages,  to  which  British  traders,  navigating  British 
ships,  alone  were  to  be  entitled.  The  freight  is  the  only  beneficial 
interest.  It  becomes  due  by  the  contract  upon  delivery  of  the  cargo. 
If  an  assignment  of  the  freight  is  exempted  from  the  operation  of  this 
Act,  a  foreigner  might  obtain  the  only  benefit,  to  be  derived  from 
the  ship.  An  interest  in  the  freight  would  make  the  proprietor  lia- 
ble to  all  the  debts,  and  to  the  bankrupt  laws.  Such  an  interest  is 
as  much  within  this  Act  of  Parliament  as  a  devise  of  the  produce  of 
an  estate  would  be  within  the  Mortmain  Acts.  In  Camden  v.  An- 
derson (3)  there  certainly  was  no  distinct  assignment  of  the  freight. 


1)  3  Bro.  C.  C.  571. 

2  2  East,  399. 

3)  5  Term  Rep.  709. 
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So,  this  is  one  entire  instrument,  rendered  by  the  Act  void  to  all 
intents  and  purposes ;  not  a  distinct  assignment  of  the  freight,  but 
coupled  with  the  interest  in  the  ship.  If  an  assignment  of  the  freight 
for  one  voyage  is  not  within  this  Act,  neither  is  ageneral  assignment 
of  the  freight  for  all  the  time  the  ship  might  be  able  to  keep  the  sea. 
Such  an  assignment  of  all  the  future  earnings,  substantially  an  as- 
isignment  of  the  ship  itself,  is  against  the  policy  of  the  law ;  and,  if 
permitted,  would  place  within  the  reach  of  foreigners  all  the  bene- 
ficial interest  in  the  ship ;  to  prevent  which  was  tBfe  object  of  the  Le- 
gislature. This  is  an  assignment  of  the  freight  for  one  voyage,  with 
the  purpose  to  accompany  the  interest  in  the  ship.  The 
[*  634]  object  being  to  convey  both,  and  *  failing  as  to  the  ship, 
the  principal,  must  also  fail  as  to  the  accessary. 
The  Attorney  General,  [Hon.  Spencer  Perceval],  in  reply. — 
There  is  no  authority,  that  comes  near  the  point  now  contended ; 
that  even  fraud  shall  be  permitted  to  have  effect.  The  cases  upoa 
the  Statute  of  Frauds  (1)  are  admitted.  The  distinction  is  plain 
between  fraud  and  accident :  as  in  the  case,  mentioned  by  your 
Lordship,  a  recovery  not  suffered,  in  consequence  of  the  attorney 
having  his  leg  broken,  there  could  be  no  relief.  This  wilful  refusal 
by  the  Defendants  to  do  an  act  they  were  bound  to  do,  with  a  view 
to  their  own  advantage,  must  be  considered  a  fraud  in  this  Court* 
As  to  the  freight,  the  question  has  never  been  aigued ;  and  the  daily 
habit  in  the  city  is  to  transfer  that  without  any  interest  in  the  ship. 
The  words  of  the  Act  cannot  be  applied  to  such  an  interest.  As  to 
the  objection  upon  the  policy  of  the  Act,  that  the  freight  may  be  as- 
signed to  a  foreigner,  a  foreigner  may  have  an  interest  in  a  charter- 
party  ;  and  the  ship  may  thus  be  let  to  a  foreigner  at  a  nominal 
freight ;  so  that  he  would  have  all  the  beneficial  interest  in  her ;  the 
English  ownership  still  remaining.  Foreigners  have  therefore  the 
means  of  acquiring  the  beneficial  interest  in  the  freight ;  and  the 
Act,  if  intended  to  prevent  that,. would  have  said,  no  English  ship 
should  be  chartered  to  a  foreigner.  Camden  v.  Anderson  is  quite 
distinct :  the  freight  is  there  represented  to  belong  to  them  in  the 
character  of  owners.  In  Mas  v,  Chamock  (2)  the  ground  of  the 
judgment  was  the  delay  of  the  Defendant.  The  case  is  no  authori- 
ty against  this  Plaintiff;  who  had  done  every  thing  he 
[*  635]  *  could ;  had  clothed  himself  with  the  legal  interest  to  a 
certain  extent ;  this  formal  act  only  remaining  to  be  done 
after  the  arrival  of  the  ship ;  which  could  not  be  done  before.  The 
question  results  to  this,  whether  under  this  Act  the  Court  is  bound 
to  look  only  to  the  legal  title,  and  not  to  the  circumstances,  amount- 
ing to  fraud.  That  is  a  question  of  great  doubt ;  and  therefore  at 
least  the  Court  will  not  now  let  the  property  go  out  of  its  reach. 

The  Lord  Chancellor  [Eldon]. — ^I  will  now  state  what  occurs 
to  me  upon  this  subject :  wishing  to  have  the  advice  of  the  Master  of 

(1)  Stat  29  Ch.  n.  c.  a 

(2)  2  East,  «^. 
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the  Rolls  upon  the  soundness  of  my  opinion  in  this  stage  of  the 
cause ;  which  involves  questions  of  very  high  importance.  The 
object  of  this  Motion  is,  first,  to  bring  the  freight  into  Court :  2dly, 
as  to  the  injunction.  If  the  case  of  the  Defendants  is  in  obscurity, 
that  is  to  be  attributed  to  themselves ;  who  ought  to  state  it,  as  it  is 
in  fact,  by  their  answer.  The  meaning  of  this  transaction  is  this. 
The  Plaintiff  was  a  creditor  of  the  Beatsons  to  the  amount  of  4000Z. ; 
and  had  come  under  acceptances  for  7000/.  The  share  of  the  ship 
was  to  be  assigned  j  together  with  benefit  of  the  charter-party  enter- 
ed into  with  the  East  India  Company,  and  all  future  earnings ;  for 
that  is  the  meaning  of  it ;  to  be  a  security  to  the  Plaintifi*  with  re- 
gard to  the  debt  of  4000/.,  atid  to  enable  him  to  reimburse  himself 
such  of  his  acceptances  as  he  should  discharge  ;  if  in  the  course  of 
negotiation  he  should  be  compelled  to  pay  them,  and  the  Beatsons 
should  not  pay  them.  It  depended  entirely  upon  them,  whether 
this,  his  only  security,  should  be  made  good,  or  not.  The  answer 
leaves  the  question  of  fact,  whether  the  conduct  of  the  Defendants 
was  a  wilful  and  fraudulent  prevention,  making  it  impos- 
sible for  the  Plaintiflf  to  complete  his  *  title,  in  suflScient  [*636] 
doubt,  to  make  it  fit,  that  it  should  be  tried.  The  next 
consideration  is,  if  that  fact  should  be  found  in  the  affirmative,  as  to 
the  Law  of  this  Court,  whether  relief  can  be  given. 

First,  as  to  the  freight ;  if  by  a  separate  instrument  the  Beatsons 
had  assigned  their  equitable  right  in  the  charter-party,  there  cannot 
be  a  doubt,  without  going  through  the  authorities  and  principles, 
that  would  have  amounted  to  an  agreement  in  Equity,  assigning  the 
benefit  of  the  covenant  from  the  East  India  Company  to  Duncan  for 
them.  Next,  is  there  any  difference  from  the  circumstance,  that  the 
freight  is  assigned  by  the  same  bill  of  sale,  that  assigns  the  interest 
in  the  ship  ?  For  the  purpose  of  obtaining  an  injunction  it  is  suffi- 
cient, that  the  question  is  important  and  doubtful.  But  I  have  a 
strong  inclination  upon  that.  Without  entering  into  the  point, 
whether  the  mere  assignment  of  a  ship  would  carry  her  earnings,  in 
this  instance  the  benefit  of  that  contract  specifically  and  by  name  is 
intended.  If  that  is  so,  and  it  is  true,  that  a  separate  assignment  of 
the  freight  does  not  require  registry,  does  the  Act,  declaring,  that 
the  bill  of  sale  shall  be  void  to  all  intents  and  purposes,  mean,  that 
it  shall  be  ineffectual,  not  only  as  to  the  vessel,  but  also  as  to  every 
other  interest,  which  the  party  may  have  attempted  to  pass  by  the 
same  instrument?  I  am  not  convinced,  that  the  doctrine  of  Equity 
is  not,  that  the  instrument  is  void  as  to  all,  with  regard  to  which  that 
instrument  was  to  operate  a  transfer :  viz.  the  ship ;  for,  as  to  the 
freight,  the  bill  of  sale  is  only  an  agreement  in  Equity.  If  the  doc- 
trine is  true,  as  it  has  been  pressed,  how  can  freight  be  assigned  ? 
Will  not  this  Court  say,  the  instrument  shall  be  considered  effectual 
to  pass  that,  which  can  only  be  conveyed  by  agreement  (1)  ? 

(1)  Robinson  v.  Macdonnell,  5  Maule  d&  Selw.  228;  Caae  of  the  Sh^  Wam^ 
8  Pri.  269,  n. 
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As  to  the  generality  of  the  proposition,  stated  by  a  very  able 
Judge  in  Mom  v.  Chamock  (1),  a  very  full  consideration  of  all, 
that  must  be  held  the  doctrine  under  this  Act  of  Parliament, 
leads  me  to  doubt,  whether  that  must  not  be  qualified:  other- 
wise there  has  been  a  great  miscarriage  certainly  in  Courts  of  Equity, 
conceiving,  that  there  is  an  analogy  between  this  and  the  Annuity 
Act  (2).  The  proposition,  as  stated  in  that  judgment,  goes  to  this 
extent;  that,  if  a  man  soli  a  ship  at  sea,  the  vendee  having  done 
every  thing,  required  by  the  Act,  that  could  be  done,  but  afterwards 
before  the  arrival  of  the  ship  in  port  an  act  of  bankruptcy  was  com- 
mitted by  the  vqndor,  the  assignees  under  the  Commission  of  Bank- 
ruptcy, not  the  vendee,  would  take  the  ship.  The  proposition  is  not 
so  stated  in  terms :  but  the  language,  in  which  the  judgment  is  ex- 
pressed, covers  that  case.  I  cannot  concur  in  that ;  and  I  apprehend, 
the  proposition,  that  the  grant  of  an  annuity  is  good  for  nothing,  if 
a  bankruptcy  takes  place  before  enrolment,  would  have  been  a  con- 
siderable surprise  upon  Lord  Thurlow.  My  observation  does  not 
apply  to  the  actual  decision  of  that  case.  Another  case  occurs  in 
the  same  Statute,  very  material  to  the  Shipping  Interest  of  this 
Country.  The  Act  contemplates  the  case,  not  only  of  the  sale  of  a 
ship  at  sea,  but  also  of  a  ship  in  port,  the  owner  being  abroad ;  di- 
recting a  transfer,  with  possession  immediately ;  and  allowing  six 
months  for  the  indorsement,  and  ten  days  after  the  return  of  the 
owner;  and  that  w*ord  << owner"  there  shows  the  meaning  of  the 
same  word  in  the  other  section.  The  consideration  of  that  is  very 
material,  if  the  vendee  may  have  had  the  possession  all  that  time, 
and  yet,  during  those  ten  days  a  bankruptcy  taking  place,  the  in- 
dorsement will  not  do  by  relation  ;  and  the  title  is  divested 
[*638]  from  the  *  beginning.  The  relation  operates  with  great 
hardship  one  way  (3). 

It  may  not  be  difficult  at  the  hearing  to  state  a  case,  representing, 
that  after  the  assignment  the  party  did  receive  the  freight  before  the 
expiration  of  the  ten  days.  The  question,  whether  the  freight  did 
not  pass,  though  the  ship  did  not,  is  very  important,  and  very  doubt- 
ful. It  is  impossible  to  say,  the  ship  passed  at  Law  or  in  Elquity. 
But  this  case  does  not  fall  in  any  degree  within  Hibbert  v.  RoUes- 
ton  (4) ;  and  is  entirely  new.  That  was  a  case  between  parties, 
meaning,  the  one  to  give,  the  other  to  take,  a  legal  title  ;  which  was 
insufficient.  Nothing  but  that  legal  title  was  in  the  contemplation 
of  either.  The  principle  of  Lord  Thurlow's  decision  went  no  farther 
than  this ;  that,  an  invalid  legal  security  being  taken,  there  was  noth- 
ing, upon  which  an  application  to  Equity  could  rest.  This  case,  unless 
the  policy  of  the  Act  intervenes,  comes  much  nearer  other  cases,  that 
have  been  stated  at  the  Bar :  the  case,  for  instance,  of  a  devisee, 
who,  the  testator  communicating  his  intention  of  charging  a  legacy, 

(1)2  East,  390 ;  see  3  Mer.  332. 

(2)  Statute  17  Geo.  III.  c.  26.    See  the  note,  cnie,  ()31. 

(3)  Dixon  V.  Etvart,  3  Mer.  3*>7. 

(4)  3  Bro.  0.0.571. 
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tells  him,  it  is  unnecessary  to  give  himself  that  trouble ;  and  the  leg- 
acy shall  be  paid.  In  that  case  there  is  no  Will,  giving  the  legacy : 
but  this  Court  says,  that  he,  who  prevented  that,  shall  stand  in  this 
Court  in  a  very  difTerent  situation  from  that,  in  which  he  would 
stand  in  a  Court  of  Law  ;  where  he  would  be  a. devisee  without  any 
charge :  but  in  this  Court,  having  by  his  undertaking  prevented  an 
effectual  charge,  he  shall  be  subject  to  it  (1). 
-  So,  in  the  ca«e  of  Ltittrell  v.  Olmius  (2),  Lord  Waltham,  tenant 
in  tail,  meaning  to  suffer  a  recovery,  and  by  Will  to  give 
real  interests  to  his  wife,  Mr.  Luttrell,  who  *by  his  mar-  [*639] 
riage  had  an  interest  to  prevent  barring  the  intail,  did  by 
force  and  management  prevent  the  testator  from  signing  the  deed  to 
make  the  tenant  to  the  pracipe :  Lord  Thurlow's  opinion  was  clear, 
that,  though  at  law  Mr.  LuttrelFs  lady  was  tenant  in  tail,  and,  which 
makes  it  stronger,  she  was  no  party  to  the  transaction,  yet  neither 
he  nor  any  one  else  could  have  the  benefit  of  that  fraud :  and  the 
Jury  upon  an  issue  directed  having  found,  that  the  recovery  was 
fraudulently  prevented.  Lord  Thurlow  held,  even  in  favor  of  a  vol- 
unteer, that  the  tenant  in  tail  should  not  take  advantage  of  the  ini- 
quitous act ;  though  she  was  not  a  party  to  it ;  and  the  estate  was 
considered  exactly  as  if  a  recovery  had  been  suffered. 

In  this  case,  as  in  that,  the  party  comes  here;  saying,  he  has 
neither  a  legal  nor  an  equitable  title ;  but  he  was  prevented  by  the 
frauH.  of  the  Defendants  from  having  a  legal  title ;  desiring  this  Court 
on  account  of  that  fraud  to  make  him  a  good  legal  title.  I  allow  the 
difficulty,  with  reference  to  the  terms  of  this  Act,  upon  the  distinction, 
well  taken  at  the  bar,  as  to  the  Annuity  Act  (3)  ;  that  the  Annuity 
Act  was  intended  merely  as  a  protection  to  private  rights;  the  object 
of  this  being  the  public  interest  as  well  as  the  rights  of  the  parties. 
But  it  is  to  be  considered,  if  the  party  will  be  contented  with  less 
than  his  rights,  and  the  public  interest  is  in  the  same  situation, 
whether  there  is  not  a  principle,  by  which,  though  the  fraud  has 
prevented  the  full  benefit  to  the  party,  he  shall  have  all  this  Court 
can  give  him,  not  infringing  the  public  interest ;  and,  whether,  though 
perhaps  we  cannot  give  him  all  the  benefit  he  would  have  had,  if  no 
fraud  or  prevention  had  occurred,  as  then  the  title  would 
have  been  complete  the  moment  the  indorsement  *was  [*640] 
made,  there  is  not  substantial  relief,  that  we  may  give  him 
consistently  with  the  Act.  In  that  view  it  is  necessary  to  consider, 
in  what  form  the  relief  ought  to  be  administered^  It  is  familiar  to 
come  to  this  Court  for  a  specific  performance  of  an  agreement,  the 
whole  benefit  of  which  the  party  cannot  have ;  and,  if  he  waives 
that  part,  it  is  not  competent  to  the  other  party  to  refuse  to  perform 
the  rest ;  as  the  whole  cannot  be  executed.  Where  would  be  the 
misch.ief  to  the  public,  whatever  may  be  the  opinion  as  to  the  owner- 
sliip  between  the  day,  on  which  the  fraud  was  committed,  and  the 

(1)  Barrow  v.  Grcenous^k^  anUy  vol.  iii.  152,  and  the  note,  155. 

{'>)  Poftt,  vol.  xiv.  *>nO  ;*  Diron  v.  Olmiiis,  1  Cox,  414 ;  1  Jar.  &  Walk.  96. 

(:^)  St  It.  17  Goo.  IIT.  r.  2:> ;  s?c  the  notp,  ffpu'c,  631. 


640  HESTAER   V.  GILLESPIE.  [1804-5. 

completion  of  a  legal  title,  in  directing  a  bill  of  sale  to  be  now  exe- 
cuted, transferring  the  legal  title,  if  the  Plaintiff  will  take  it,  from 
this  time,  instead  of  an  earlier  period  ?  Here  we  must  consider  all 
the  cases  of  trust,  to  which  I  have  alluded.  The  case  is  not  to  be 
decided  here  without  considering  what  ought  to  be  done  in  Camden 
V.  Anderson  (1),  Heath  v.  Hubbard  (2),  and  the  infinite  variety  of 
cases,  in  which,  if  land  was  in  question,  this  Court  would  say,  a 
trust  would  be  implied  from  the  payment  of  money. 

In  the  first  stage  of  this  cause  it  will  not  be  proper  to  go  farther 
than  to  give  an  opinion  upon  questions  as  important  as  any,  that 
have  occurred ;  and  the  only  effect  would  be  to  place  the  freight  and 
damages  in  the  hands  of  the  assignees.  The  case  may  go  to  an  ap- 
peal ;  and  surely  under  such  circumstances  the  assignees  would  not 
distribute.  The  best  course  will  be  to  order  the  freight  into  Court, 
and  to  direct  an  issue  upon  the  question  of  fact ;  the  arbitration  to 
proceed,  to  determine,  what  are  the  actual  damages :  and  they  may 
afterwards  make  such  motion  to  have  those  damages  paid  into  Court, 

as  they  may  be  advised. 
[*  641]         *  The  Master  of  the  Rolls  [Sir  William  Grant]. — 

If  it  was  necessary  now  to  give  any  opinion,  that  would 
conclude  the  interests,  or  decide  the  general  question,  that  has  been 
so  ably  discussed,  I  should  require  more  time,  to  form  a  deliberate 
judgment.  But  the  very  doubts,  that  would  occasion  and  require 
that  deliberation,  afford  a  ground  sufficient  to  dispose  of  this  motion. 
First,  the  real  state  of  the  facts  is  left  in  some  degree  unascertained. 
Upon  first  reading  the  answer  it  appeared  to  me,  that  the  new  terms 
proposed  by  the  Defendants,  as  the  condition  upon  which  the  trans- 
fer should  be  completed,  were  such  as  they  had  no  right  to  propose  ; 
and  that  the  proposition  in  such  circumstances  was  in  reality  a  wil- 
ful and  fraudulent  obstruction  of  the  completion  of  the  transfer. 
The  act  to  be  done  depending  entirely  upon  them,  when  they  annex 
an  unreasonable  condition,  it  cannot  be  said,  they  do  not  wilfully 
and  fraudulently  obstruct  the  act ;  nothing  entitling  them  to  propose 
such  terms.  I  do  not  see,  how  they  could,  except  by  express  agree- 
mei^t,  call  upon  the  Plaintifls  to  take  up  the  bills  they  had  accepted 
for  the  debt  originally  due.  If  they  accepted  between  the  two 
agreements,  there  was  nothing  in  the  first,  that  rendered  it  incum- 
bent upon  the  creditor  to  take  up  the  bills  he  had  drawn.  If,  as  is 
stated  to  be  the  fact,  they  accepted  those  bills  after  the  second 
agreement,  not  proposing  any  terms  to  modify  that  agreement,  as 
the  condition,  their  acceptance  stands  on  one  side  :  their  agreement 
stands  untouched  upon  the  other.  They  ought  to  have  objected, 
that  it  was  contrary  to  the  faith  of  the  agreement,  that  he  should 
have  a  security  for  the  whole  debt,  having  their  acceptance  for  part. 
Accepting  without  stipulation  they  completely  waive  that  objection  ; 
consenting  to  pay  that  portion  of  the  old  debt ;  letting  the  Plaintiff 

(1)  5  Term  Rep.  709. 

(2)  4  East,  110. 
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keep  the  assignment.  Their  proposition  therefore  as  to  the  freight 
is  not  warranted.  So,  they  had  no  right  to  demand  the  other  arti- 
cle of  that  proposition. 

It  is  stated  this  day,  that  there  is  doubt  upon  the  whole  transac- 
tion whether  this  ought  to  be  considered  such  a  wilful  and  fraudu- 
lent pretence  upon  the  part  of  the  Defendants,  as  should  lead  to  the 
construction,  that  they  had  by  their  act  wilfully  and  fraudulently  pre- 
vented the  transfer.  Whether  the  consequence  of  the  delay  was 
distinctly  in  their  contemplation  does  not  appear ;  that  the  interest 
in  the  ship  could  not  be  transferred  at  all.  Some  farther  discussion 
and  facts  would  be  necessary,  before  that  character  ought  to  be  fixed 
upon  the  transaction.  I  therefore  perfectly  agree  to  the  proposition 
to  put  this  in  some  course  of  inquiry. 

Upon  the  supposition,  that  the  fact  should  turn  out,  that  the  De- 
fendants did  wilfully  and  fraudulently  prevent  the  completion  of  the 
transfer,  a  question  of  great  im'portance,  and,  it  seems  to  me,  of  great 
nicety,  arises.  Whenever  that  comes  to  be  discussed,  the  Court  will 
be  pressed  on  each  side  by  considerable  difficulties  and  embarrass- 
ments. There  is  no  doubt,  by  the  express  words  of  the  Act  the  bill 
of  sale  and  the  contract  are  absolutely  void  to  all  intents  and  pur- 
poses. The  question  is,  whether  there  is  any  admissible  evidence 
of  any  agreement,  except  this  very  bill  of  sale  ;  which  is  to  all  in- 
tents and  purposes  void  and  null.  It  is  to  be  considered,  that  this 
act  was  framed,  not  for  the  purpose  of  ascertaining  the  rights  of  par- 
ties against  each  other,  or  protecting  them  from  fraud,  but  with  the 
view  to  a  great  purpose  of  public  policy  (1)  ;  and  the  Act  in  all  its 
provisions  compels  them  to  observe  regulations,  not  in  any  degree 
requisite  for  their  own  private  interests,  in  order  to  accomplish  the 
ends  of  the  act.  It  may  be  said  the  Legislature,  having 
proposed  their  object,  proposed  the  *  only  means,  by  which  [•  643] 
that  object  was  to  be  secured ;  judging  of  the  propriety  of 
enforcing  that  object,  and  by  such  means  ;  embracing  that  object,  and 
prescribing  those  means,  whatever  inconvenience  might  result  to 
private  individuals.  The  harshness  therefore  in  particular  instances 
is  not  to  be  taken  into  consideration :  the  object  being,  not  to  pro- 
vide for  the  interests  of  parties,  as  against  each  other,  but  at  all 
events  to  attain  that  great  object  of  public  policy  ;  to  which  it  might 
be  thought  right  to  sacrifice  individual  convenience  and  justice,  ac- 
cording to  ordinary  rules.  It  may  be  said,  you  are  not  to  propose 
substitutes ;  and  cases  may  arise,  in  which  it  may  be  necessary  to 
contend  the  length,  that  the  intention  of  the  Act  was  entirely  to 
withdraw  this  whole  subject  from  all  equitable  jurisdiction  ;  that,  as  it 
is  admitted,  there  may  be  cases  of  accident,  not  to  be  relieved,  which 
in  the  ordinary  jurisdiction  this  Court  would  provide  for,  the  Legis- 
lature might  have  meant,  that  in  other  cases  also,  though  giving  a 
stronger  claim  to  equitable  interposition,  still  it  should  be  precluded ; 
though  by  the  ordinary  rules  the  Court  would  interfere.     It  may  be 

(1)  Brewster  v.  Clarke^  2  Mer.  75.    See  the  note,  ante^  vol.  vi.  745. 
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said,  such  a  case  has  occurred  ;  and  yet  the  Court  did  not  consider 
itself  at  liberty  to  interpose. 

On  the  other  hand,  it  is  necessary  to  maintain  a  proposition,  alto- 
gether new  here,  and  sounding  strange  to  any  person,  accustomed  to 
the  principles,  upon  which  Justice  is  here  administered :  new,  as 
the  case  of  Hibbert  v.  Rollesion  (1)  will  not  by  any  means  necessari- 
ly govern  the  decision  in  this  instance  ;  for,  besides  the  distinction, 
that  has  been  stated,  in  that  case  a  contract,  the  validity  of  which 
was  acknowledged  by  the  act,  never  existed  for  a  moment ;  the  Act 
declaring  it  in  its  inception,  invalid  to  all  intents  and  pur- 
[*  644]  poses.  There  never  was  an  obligation  *  therefore  upon  one 
party  to  do  any  act.  But  in  this  case  a  great  number  of 
acts  recognized  by  the  Statute  have  been  done  ;  the  validity  of  which 
is  acknowledged  down  to  the  end  of  the  ten  days.  A  bill  of  sale 
has  been  executed,  in  the  terms  prescribed ;  and  every  thing  has 
been  done,  except  the  indorsement  upon  the  certificate.  Upon 
the  first  day  after  the  return  of  the  ship  the  Plaintiff  was  entitled  in 
a  Court  of  Justice  to  say,  here  is  a  binding,  valid,  bill  of  sale,  re- 
cognized by  the  Act ;  and,  to  complete  it,  there  is  only  wanting  a 
formality,  to  be  done  by  the  Defendants.  There  was  a  foundation 
for  a  Decree  within  the  ten  days  ;  if  the  Court  had  any  ground  for  a 
Decree ;  and  that  continued  during  nine  days.  Then  it  comes  to 
this :  a  man,  bound  by  an  instrument,  and  in  a  situation  upon  a 
given  day  to  have  a  decision  upon  it  in  a  Court  of  Justice,  the  only 
Act  remaining  to  be  done  by  him,  shall  he  say,  it  is  his  pleasure  not 
to  comply  with  his  own  engagement ;  that  instrument  at  that  mo- 
ment being  valid  and  eflfectiiltl  ?  Can  he  say,  he  will  give  no  reason, 
except  that  it  is  his  pleasure ;  but,  that  he  will  go  no  farther ;  or, 
that  he  will  do  acts,  that  render  the  completion  of  the  engagement 
impracticable  ?  That  startles  me  prodigiously.  No  such  proposition 
appears  in  Hibbert  v.  Rollcston  (2).  I  should  hesitate  very  much, 
notwithstanding  the  strong  words  of  the  Act,  to  say,  a  person,  so 
conducting  himself,  is  not  to  be  reached  in  some  way,  as  little  incon- 
sistent with  the  Act  as  possible ;  endeavoring  to  prevent  such  egre- 
gious injustice ;  at  the  same  time  leaving  the  policy  of  the  Act  se- 
cure. The  cases,  put  for  the  Defendants,  do  not  reach  that  point. 
They  are  only  cases  of  hardship  ;  where  the  completion  of  the  en- 
gagement has  become  impracticable  :  not,  a  party  by  his  own 
act,  the  result  of  his  own  will,  extricating  himself  from  his  con- 
tract. 
[*  645]  Notwithstanding  this,  I  desire  not  *  to  be  understood, 
and  I  do  not  mean  to  give  any  opinion,  that  it  would  be 
practicable  to  get  over  the  positive  words  of  the  Act.  But  surely 
upon  these  arguments  questions  of  so  much  doubt  arise,  that  they 
are  not  fit  to  be  determined  upon  Motion,  but  ought  to  wait  the 
hearing  of  the  cause.     The  doubts  as  to  the  transfer  of  the  interest 

(l)3Bro.C.  a57J. 
(2)  3  Bro.  C.  C.  57J. 
VOL.  XI.  28* 
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in  the  ship  in  one  way  extend  to  the  question  upon  the  freight :  that 
is,  if  the  contract  is  available  as  to  the  ship,,  it  is  of  course  as  to  the 
freight.  There  is  ground  to  direct  that  to  be  brought  into  Court,  as 
being  involved  in  the  ship.  As  a  separate  consideration,  I  am  much 
disposed  to  agree  with  the  Lord  Chancellor  in  what  his  Lordship 
had  said  as  to  that :  but  it  is  unnecessary  now  to  take  up  time  by 
stating  my  reasons.  That  disposes  of  the  whole  of  the  points  :  1st, 
the  fact,  which  ought  to  be  determined  by  an  issue  :  next,  as  to  the 
ship ;  which  ought  to  be  deferred  till  the  hearing ;  and  therefore 
the  injunction  is  proper :  3dly,  the  separate  question,  as  to  the  freight ; 
if  the  Court  should  be  of  opinion,  that  the  transfer  of  the  ship  is 
invalid. 

1805,  Fth.  8th.  The  Order  was  made  accordingly,  granting  the  In- 
junction ;  and  directing  an  issue.  After  the  trial,  the  verdict  estab- 
lishing, that  the  Plaintiff  was  wrongfully  prevented  from  completing 
his  assignment,  the  Motion  was  again  argued  before  the  Lord  Chan- 
cellor and  the  Master  of  the  Rolls :  but,  a  compromise  afterwards 
taking  place,  no  judgment  was  given  (1). 

1.  Bt  the  45th  section  of  the  statute,  6  Geo.  IV.  c.  110,  it  is  enacted,  that  a 
mortgagee  of  a  ship  shall  not  be  deemed  to  be  tlie  owner  of  such  ship ;  except  so 
far  as  may  be  necessary  for  tlie  purpose  of  rendering  tlie  ship  available  for  pay- 
ment of  the  loan  as  a  security  for  which  the  mortgage  was  made.  And  the  46th 
section  of  the  said  statute  farther  enacts,  that,  if  the  transfer  of  a  ship,  for  security 
of  a  debt,  be  duly  registered,  the  rights  of  the  mortgagee  shall  not  be  affected  by 
any  subsequent  act  of  bankruptcy,  of  the  mortgagor;  notwithstanding  such  mort- 
gagor shall,  at  the  time  of  his  bankruptcy,  have  in  his  possession,  order,  and  dis- 
position, and  be  the  reputed  owner  of,  the  ship  so  mortgaged. 

2.  That,  as  general  doctrine,  assignees  under  a  commission  take  subject  to 
all  equities  which  could  have  been  enforced  against  the  bankrupt  whose  estate 
has  been  assigned  to  them,  see,  ante,  note  2  to  ExjHxrU  Knott,  11  V.  609. 

3.  The  policy  of  the  act  for  registration  of  shipping  precludes  analogous  relief 
to  that  which  is  sometimes  mven  upon  a  bargain  and  sale  not  enrolled :  see  notes 
2,  3,  to  Curtis  v.  Perry,  6  V.  739.  Where  the  forms  prescribed  by  the  Register 
Act  have  been  entirely  omitted,  it  is  extremely  doubtful  whether  fraud  even 
would,  in  any  case  (though  a  possible  exception  has  been  hinted  at  in  favor  of 
creditors  under  a  commission),  authorize  the  interposition  of  a  Court  of  Equity : 
Speldi  V.  Lechmere,  13  Vcs.  489;  Thompson  v.  Leafuj  1  Mad.  43;  77iomp§onv, 
Smith,  1  Mad.  400.  And  it  hojs  been  determined,  that  there  is  no  jurisdiction  in 
bankruptcy  to  compel  a  bankrupt  to  perfect  the  sale  of  a  ship  by  delivering  up  the 
certificate  of  registry ;  though  such  an  order  may  be  made,  on  petition,  by  consent : 
Ex  parte  Steioart,  1  Glyn.  &  Jameson,  344 :  for  the  bankruptcy  of  a  vendor  of  a 
ship  does  not  disable  him  from  performing  a  mere  act  of  duty :  Dixon  v.  Etcart^  3 
Meriv.  3;M.  The  37th  and  40th  sections,  however,  of  the  late  general  register  act 
do  not  require  that  the  vendor  of  a  ship,  or  share  thereof,  should  sign  the  indorse- 
ment, which  th^  collector  and  comptroller  of  the  port  to  which  the  said  ship  be- 
longs, or  at  which  she  first  arrives  oiler  such  sale  and  transfer,  is  required  to  make 
on  the  certificate  of  registry  of  the  said  ship. 

4.  A  title  to  freight  may  be  acquired  by  assignment,  and  such  assignment  is 
not  within  the  Ship  Registry  Act  (Battersley  v.  Smith,  3  Mad.  113);  but  the  title 
must  bo  restricted  to  a  certain  particular  charter-party,  not  extended  to  the  earn- 
ings of  tlie  ship  at  all  times  to  come ;  for  this  would  be  to  separate  the  two  inter- 
ests for  ever,  and  crer.te  confusion  of  property :  Speldt  v.  lltchmtrty  13  Ves.  589. 
Still,  the  assignment  need  not  be  confined  to  an  actually  existing  voyage ;  it  may 

(1)  Thompson  v.  Leake,  Thompson  v.  Smith,  I  Madd.  43, 395. 
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be  good  if  it  relate  to  ooe  in  immediate  contemplation ;  and  be  intended,  not  to 
separate  the  freight  from  the  ship  itself  for  ever,  but  only  to  separate  them  for  the 
temporary  purpose  of  securing  a  debt;  and  operating  that  Feparation  of  title,  only 
nntil  that  debt  be  paid :  /n  re  Ship  fVam,  8  Price,  273, 275,  in  note.  Every  actoal 
interest  being  insurable,  it  follows  that  proper^  in  the  freight  of  a  vessel  may  be 
insured :  see  the  note  to  JYicoU  v.  (xoodaUj  10  V.  155.. 

5.  That  an  heir  or  devisee,  who  prevents  his  ancestor,  or  testator,  from  charging* 
a  legacy,  by  promising  to  pay  it,  or  by  silently  assenting  to  such  a  proposed  un- 
derstandinfif,  will,  in  equity,  be  fixed  with  a  trust,  and  be  compelled  to  perform  it: 
see,  anUf  me  note  to  Bmrow  v.  Grttnovt^  3  V.  152.  And  that,  in  cases  of  fraud 
as  to  the  execution  of  deedik,  equitv  will,  sometimes,  give  relief  in  favor  of  a  vol- 
unteer even,  against  the  words  of  tne  Statute  of  Frauds,  in  furtherance  of  its  tn- 
feni,  see  note  3  to  Afomly  v.  Fti^n,  3  V.  184. 

6.  A  vendor  who  ofien  a  property  for  sale,  but  cannot  make  a  title  to  the  whole, 
must,  as  a  general  rule,  convey  all  in  his  power,  if  the  vendee  choose  to  have  it 
see  note  6  to  Cooper  v.  Denntj  1  V.  565. 


[•  646]  HILL,  jEt  parte. 

[1804,  Nov.  9.] 

VsKDicT  and  Judgment  after  Bankruptcy  in  an  Action  previously  brought,  whether 

for  an  antecedent  debt  by  contract  or  mere  damages  in  tori,  the  costs  cannot 

be  proved  as  a  debt  under  the  Commission. 
Whether  in  the  case  of  Bankruptcy  between  Verdict  or  Nonsuit  and  Judgment 

they  can  be  proved,  and  as  to  the  efiect  of  the  Certificate  to  discharge  in  such 

cases,  Qtuart. 
Costs,  incurred  afler  Bankruptcy,  discharged  by  the  Certificate,  as  having  relation 

to  the  original  debt,  yet  not  capable  of  being  proved  under  the  Commission  (a), 


fp.  649.] 
iulei 


Rule  in  Bankruptcy,  that  in  most  cases  interest  stops  at  the  date  of  the  Commis- 
sion, subject  to  an  Equity,  giving  it,  in  cases  of  contract  only,  if  finally  the 
effects  are  sufficient  (&),  [p.  &4.] 

An  Action  was  brought  to  recover  the  amount  of  the  loss  upon  a 
re-sale  of  goods ;  for  which  by  agreement  the  Defendant  was  to  be 
liable.  On  the  31st  of  March,  after  the  Action  brought,  a  Commis- 
sion of  Bankruptcy  issued  against  the  Defendant.  The  Action  was 
tried  at  Guildhall  on  the  16th  of  June  ;  and  a  verdict  was  obtained 
by  the  Plaintiflf,  who,  having  signed  judgment,  presented  this  peti- 
tion ;  upon  which  a  question  was  made,  whether  the  qosts  could  be 
proved  under  the  Commission.     The  Petition,  which  was  supported 

(a)  Where  in  an  action  upon  contract,  the  verdict  is  before  and  the  judgment 
after  the  bankruptcy,  the  costs  are  provable.  If  the  verdict  as  well  as  the  judg- 
ment be  ailer  the  bankruptcy,  the  costs  are  not  provable,  though  it  seems  they 
are  barred  by  the  certificate.  Ex  parte  Poucher,  1  Glynn  &  Jam.  885 ;  Archbold 
on  Bank.  116, 117. 

(h)  In  adjusting  the  claims  of  the  creditors  of  an  insolvent  bank  whose  estate 
and  effects  are  put  into  the  hands  of  receivers,  under  Rev.  Stat  c.  44,  those  cred- 
itors  who  have  demanded  pajrment  of  the  bills  of  the  bank  and  been  refused,  are 
not  to  be  allowed  twentjr-four  per  cent  interest,  under  Rev.  Stat  c.  86,  $  29 ;  but 
they  arc  to  be  allowed  six  per  cent  interest  from  the  time  of  such  demand,  to  the 
time  the  assets  of  the  bank  were  taken  into  the  custody  of  the  law.  Mob  Bank 
v.  J^ahant  Bank,  3  Met  Rep.  581. 
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by  Mr.  Rom'.lrj  and  Mr.  CuUen^  and  opposied  by  Mr.  Mansfield  and 
Mr.  Bcll^  stood  for  judgment. 

The  Lord  Chancellor  [Eldon]. — ^The  facts  in  this  case  are,  that 
the  verdict,  and  of  course  the  judgment  and  taxation  of  costs,  were 
subsequent  to  the  Commission  of  Bankruptcy.  The  question  is, 
whether  the  costs,  when  taxed,  or  before  they  are  taxed,  can  be  a 
debt  capable  of  being  proved  under  the  Commission.  Mr.  Cul- 
len  (1)  puts  it  in  this  way;  that,  as  the  debt  itself  was  antecedent 
to  the  Commission,  the  costs  are  a  sort  of  incident  to  the  recovery 
of  the  debt ;  and  by  a  species  of  relation  are  to  be  considered  due 
before  the  issuing  of  a  Commission.  That  contradicted  my  general 
notion  in  a  great  degree,  for  I  did  not  recollect  any  case,  where,  the 
verdict  having  been  obtained,  after  the  Commission  was  taken  out, 
and  no  proceeding  at  law  having  taken  place,  by  virtue  of  which 
the  costs  were  due  previously  to  the  Commission,  the  Cer- 
tificate *  discharged  the  debt,  created  for  the  costs.  It  is  [*647] 
a  diflferent  question,  whether,  if  the  Certificate  does  dis- 
charge the  debt  for  the  costs,  therefore  the  costs  may  be  proved. 
Mr.  Cullen  has  stated  himself  very  ably  upon  this  in  his  book  (2)  ; 
whether  accurately  will  depend  upon  the  cases  I  shall  mention : 

^<  It  was  formerly  held,  that,  where  judgment  was  signed  after 
the  bankruptcy,  the  costs,  which  were  said  to  have  their  origin  in 
the  judgment,  were  a  debt  accruing  after  the  bankruptcy,  and  there- 
fore not  provable  under  the  Commission." 

The  case  JEr  parte  Todd  (3),  before  Lord  Henley,  which  is  refer- 
red to,  was  a  determination  upon  great  consideration ;  and  in  no 
one  of  the  subsequent  cases  either  the  Bar  or  the  Bench  were  inform- 
ed, that  this  decision  had  actually  taken  place.  If  therefore  that 
authority  is  displaced  by  subsequent  judgment,  it  has  been  displaced 
under  ignorance  of  such  a  decision  : 

*'  But  it  has  been  since  determined,  that,  where  there  is  a  verdict 
before  the  bankruptcy,  the  costs  may  be  proved,  although  the  judg- 
ment and  taxation  is  subsequent ;  for  the  judgment  is  held  to  relate 
to  the  verdict ;  and  the  costs  de  incremenio,  when  taxed,  are  consid- 
ered as  annexed  to  those  found  by  the  Jury,  and  consolidated  with 
them  by  an  equitable  relation  of  law  ;  and  it  makes  no  difference, 
though  the  original  cause  of  action  was  for  a  tort ;  for,  the  cause  of 
action  existing  before  the  verdict,  the  damages  arc  by  the  verdict 
ascertained,  and  become  a  debt." 

♦Upon  that  there  are  two  cases  in  direct  contradiction.     [*  648] 
In  one  the  contrary  seems  settled  upon  great  consideration ; 
and  that  was  not  cited  in  any  subsequent  case  ;  and  certainly  not  in 
that,  which  contradicts  it. 

"  So  in  the  case  of  the  costs  of  a  nonsuit  at  Is'isi  Prius  before  the 
bankruptcy  ;  on  which  the  judgment  of  nonsuit  and  taxation  of  costs 
is  not  till  after  it ;  for  in  such  a  case  it  is  held,  that  the  debt  exists 

(1)  Cnl.  Bank.  Law,  105. 

(2)  Cul.  Bank.  I^w,  104,  &.c. 

(3)  Cited  3  Wils.  270. 
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before,  and  the  taxation  merely  ascertains  the  amount ;  and  tli's  de- 
termination has  been  since  followed,  but  with  some  doUbt  of  the 
principle." 

The  question  upon  that  would  be,  whether  a  nonsuit  at  Nisi  Prius 
would  constitute  a  debt. 

"  In  like  manner  the  costs  of  a  Scire  Facias  or  Writ  of  Error 
brought  after  the  bankruptcy,  to  revive  or  reverse  respectively  a 
judgment  recovered  ^before  it,  are  held  to  relate  back  to  the  original 
judgment ;  and  it  seems,  even  where  both  the  verdict  and  the  judg- 
ment are  after  the  bankruptcy,*  that  the  costs  may  be  proved,  if  the 
debt,  for  which  the  action  was  brought  before  the  bankruptcy,  was 
such  a  liquidated  debt  as  might  have  been  proved,  independent  of 
the  action  (1)." 

That  therefore  takes  the  distinction  as  to  what  seems  the  Law 
(tlie  expression  is  no  more)  upon  a  debt  ascertained  previously  to 
the  bankruptcy,  as  creating  a  right  to  prove  the  costs,  or  not.  If  by 
that  it  is  meant,  that  a  bankrupt  has  been  held  under  the  Act  discharg- 
ed from  such  costs,  that  is  a  fact  undeniable.  If  from  that  it  is  to 
be  concluded,  that  costs  in  such  a  case  have  ever  been  proved  under 
the  Commission  under  the  view  and  order  of  the  Court  in 
[*649j  Bankruptcy,  I  cannot  find  the  authority  *for  that ;  and  I 
doubt  very  much,  unless  concluded  by  authority,  whether 
it  is  possible  upon  principle  to  say,  such  proof  should  be  made. 

Mr.  Cidlen  then  states,  that  there  are  several  cases,  in  which  costs 
of  suit,  incurred  after  the  bankruptcy,  are  held  to  be  discharged  by 
the  certificate,  as  having  relation  to  the  original  debt ;  but  which  Mr. 
Cullen  conceives,  and  I  assent  to  that,  cannot  be  proved  under  the 
Commission.     He  proceeds  thus  : 

"  The  principle  of  the  cases,  in  which  costs,  incurreTf  after  the 
bankruptcy,  have  been  allowed  to  be  proved,  seems  to  be,  not  only 
that  there  was  an  actual  debt  either  originally  or  by  verdict,  or  some 
act  of  the  Court,  existing  before  the  bankruptcy,  but  that  at  least  an 
inchoate  right  to  the  costs  was  vested  in  the  party  by  a  suit  actually 
commenced  before  that  time,  and  that  the  subsequent  proceedings 
were  considered  as  springing  out  of  it,  and  as  steps  necessary  only 
to  complete  a  right  before  vested,  and  to  ascertain  its  amount." 

The  case  put  here  is  precisely  that  before  the  Court ;  a  suit  com- 
menced before  the  bankruptcy ;  but  an  ascertained  debt  by  a  verdict 
after  it  ;  and  it  is  laid  down  here,  that  the  costs  would  be  discharg- 
ed by  the  relation  to  the  original  debt.  But,  connected  with  the 
former  passage,  it  is  stated  as  the  Law,  that  they  could  not  be  proved, 
unless  by  relation  to  the  ascertained  debt ;  and  that,  where  the  origi- 

(1)  Scott  V.  .^mhroscy  3  Maule  &  Sclw.  326;  Dinsdale  v.  Eamcs,  2  Brod.  &, 
Cing.  8 ;  4  J.  B.  Moore,  350,  that  tlie  Certificate  discliarges. 

In  Ex  parte  Charles,  po/tt,  vol.  xvi.  25G,  and  14  East,  1!)7,  a  verdict  for  daraa^8 
in  an  action  for  breach  of  promise  of  marriage  was  decided  not  to  constitute  a 
debt,  timt  could  support  a  Commission  of  Bankruptcy :  the  Judgment  being  signed 
after  the  act  of  bankruptcy.  Tks  Ki7ig  v.  Davis^  9  East,  318.  Sec  ti^c  authori- 
ties collected  in  the  note,  post,  Co2. 
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nal  cause  of  uc'.lon  is  for  a  demand  in  its  nature  uncertain  and  con- 
tingent, as  for  damages  in  Tort^  the  costs  cannot  bo  proved,  unless 
there  is  a  verdict  before  the  bankruptcy ;  for  in  such  a  case  the  sub-  • 
ject,  to  which  they  are  incident,  was  not  a  liquidated  debt 
at  *  the  time  of  the  bankruptcy ;  or,  which  could  have      [*  650] 
been  proved  under  the  Commission. 

The  effect  of  the  cases  in  Equity,  that  is,  in  bankruptcy,  is  thus 
.  stated  : 

"  In  Courts  of  Equity  it  is  entirely  in  the  discretion  of  the  Court, 
whether  there  shall  be  any  costs  at  all.  There,  it  is  said,  the  taxa- 
tion constitutes  the  demand ;  and  if  the  taxation  is  subsequent  to 
the  bankruptcy,  though  the  Order  for  it  was  made  before,  the  debt 
is  also  subsequent,  and  cannot  be  proved  under  a  Commission  (1)." 

That  unquestionably  was  Lord  Thurlow's  doctrine  after  great 
consideration :  and  I  apprehend  he  held  that,  not  upon  any  such 
ground  of  distinction  as  that  the  costs  in  Equity  are  in  the  discretion 
of  the  Court,  but,  considering  an  Order  of  this  Court  analogous  to  a 
proceeding  at  Law,  that  the  costs  could  not  be  proved,  unless  ascer- 
tained by  taxation  ;  and  he  seems  to  approve  the  Law,  as  laid  down 
by  Lord  Henley  in  Ex  parte  Todd. 

In  another  book,  also  of  considerable  merit,  Flullock  upon  Costs, 
this  is  stated :  *'  When  a  debt  arises  before,  but  a  verdict  is  obtained, 
and  the  costs  taxed,  after  the  bankruptcy  of  the  defendant,  though 
previous  to  the  allowance  of  his  certificate,  the  costs  relate  to  and 
are  considered  as  part  of  the  original  debt ;  and  the  certificate  ex- 
tends to  both  :  and  if  a  creditor  obtain  a  verdict  before  the  issuing 
of  a  Commission  of  bankruptcy  against  the  Defendant,  he  is  entitled 
notwithstanding  final  judgment  should  not  be  signed, 
♦till  after  1  he  Commission  was  taken  out,  to  prove  his  [*651] 
costs  as  well  as  his  debt  (2)." 

That  does  not  take  the  distinction  taken  by  Mr.  Cullcn,  as  to  the 
difference  with  respect  to  liquidated  and  unliquidated  demands. 

There  is  another  general  book,  Mr.  Cooke's  (3),  whicii  I  need  not 
say,  has  great  merit :  and  I  do  not  find  in  any  edition  of  tliat  book 
any  thing  to  show,  that  he  had  found  an  authority  for  holding  out, 
that,  where  no  verdict  previous  to  the  bankruptcy  was  obtained,  but 
a  verdict  was  obtained  afterwards,  the  costs  taxed  could  be  proved 
under  the  Commission.  Mr.  Cullen.  who  wrote  later,  has  found 
himself  under  a  difficulty,  that  led  him  to  take  the  distinction,  con- 
trary certainly  to  what  is  the  general  doctrine  as  to  the  relation  be- 
tween what  may  be  proved  and  what  the  certificate  will  discharge  ; 
and  he  points  to  the  cases,  in  which  the  certificate  will  discharge, 
ahd  yet  the  demand  cannot  be  proved. 

,     The  history  of  the  point  seems  to  be  this.     The  case  Kx  parte 
Todd,  a  petition  before  Lord  Henley,  a  very  considerable  lawyer, 

(1)  Ex  parte  Sntaps,  1  Co.  Bank.  Law,  193,  5th  edit;  22;?,  8lh  edit  by  Mr. 
Roots. 

(2)  .lylett  V.  Harford,  2  Black.  1317. 

(3)  See  1  Cooke's  Bank.  Law,  184  ;  8th  edit  SCO. 
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was  upon  an  Ejectment  tried,  and  a  nonsuit  (1)  before  the  !  ank- 
ruptcy ;  in  respect  of  which  costs  would  be  due,  and  recoverable, 
when  taxed.  Upon  the  application  to  prove  Lord  Henley  held,  that 
the  nonsuit  was  nothing ;  that  until  judgment  there  was  no  demand 
at  law  for  costs  ;  and,  the  judgment  being  after  the  bank- 
[*652]  ruptcy,  there  was^not  a  debt  at  the  date  of  the  ♦Commis- 
sion ;  and  the  costs  could  not  be  proved.  In  Walter  t. 
Sherlock  (2)  the  question  was  upon  a  bankruptcy  between  the  ver- 
dict and  the  judgment ;  and  the  damages  were  in  the  sense  of  the 
latter  cases  an  ascertained  debt :  but  it  was  held,  though  the  verdict 
was  before  the  bankruptcy^  the  costs  could  not  be  proved,  being  un- 
liquidated at  the  bankruptcy  :  and  not  only  for  that  reason,  but  be- 
cause there  was  no  judgment  for  them.  It  is  extremely  material  to 
observe,  that  in  all  tiie  cases,  in  which  this  subject  has  been  since 
agitated,  it  has  not  occurred,  that  the  Law  was  thus  settled  by  those 
two  cases.  In  Lewis  v.  Pierq/  (3)  BoiUflour  v.  Coats  (4)  was  cited ; 
which  has  very  little  relation  to  the  subject ;  and  Graham  v.  Ben- 
ton  (5)  ;  which  is  no  sort  of  authority  for  what  the  Court  did.  It 
was  put  at  the  Bar  upon  this ;  that  the  costs  were  part  of  the  original 
debt ;  it  was  given  up  on  the  other  side ;  and  the  Court,  in  the  ab- 
sence of  two  of  the  Judges,  seem  to  be  of  opinion,  that  the  costs 
must  be  discharged  by  the  Certificate ;  and  gave  no  opinion,  whether, 
if  so,  they  could  be  proved.  Another  case,  Longford  v.  £?fcV,  25th 
Geo.  III.  mentioned  in  the  note,  was  an  action  for  words  and  a 
bankruptcy  between  the  verdict  and  judgment.  Lord  Ellenborough, 
then  at  the  Bar,  cited  Graham  v.  Benton ;  which  has  a  fair  reference 
as  an  authority  to  that  case ;  for  there  the  bankruptcy  was  between 
the  verdict  and  judgment;  and  he  contencled,  that  the  debt  be- 
came ascertained  by  the  verdict.  If  that  is  true,  it  follows  in 
principle  and  just  reasoning,  that  it  would  be  provable, 
[*653]  *  being  ascertaihed  previously  to  the  bankruptcy.  But 
that  point,  whether,  the  costs  do  become  ascertained  by 

(1)  This  case,  in  the  only  account  of  it  in  print,  S.Wils.  270,  wh^re  it  is  cited 
in  argument,  is  stated  as  the  case  of  a  verdict  for  tlie  Plaintiff. 

(2)  Cited  3  Wils.  270,  272.  In  both  places  the  statement  is  different ;  and,  as 
it  appears,  loose  and  incorrect.  In  the  one  the  representation  is,  that  the  judgment 
was  previous  to  the  bankruptcy ;  in  the  other,  that  during  the  bankruptcy  the 
Plaintiff  had  a  verdict,  but  had  not  judgment  till  after  the  certificate.  See  Boston 
V.  H'hite,  7  Pri.  209 ;  Jameson  v.  CampbeU,  5  Barn.  &  Aid.  250;  1  Bing.  320 ; 
Dinsdale  v.  EameSf  4  J.  B.  Moore,  350 ;  2  Brod.  &  Bing.  8 ;  JBx  parte  Haynes  ^ 
Pouchcry  1  Glyn  &  Jam.  107,  385.  In  the  last  of  those  cases  the  Vice  Chancellor 
states,  as  the  result  of  the  autliorities,  that  upon  bankruptcy  between  verdict  and 
judgment  in  an  action  on  contract  the  costs  de  incremento  are  provable,  being  by 
the  verdict  incorporated  with  the  existing  debt,  though  not  ascertained  in  amount 
until  the  judgment ;  distinguishing  in  this  respect  the  case  of  a  verdict  in  Tort ; 
and,  adopting  the  Lord  Chancellor's  conclusion,  that  even  in  contract,  if  the  ver-  • 
diet  is  after  the  bankruptcy,  the  costs  are  not  provable ;  but  inclining  strongly  to 
the  opinion,  tint  they  are  in  that  case  barred  by  the  certificate,  togeUier  with  the 
original  debt. 

(3)  I  H.  Bla.  29 ;  1  Cooke's  Bank.  Law,  185 ;  8th  edit  210. 

(4)  Cowp.  25. 

(5)  1  Wils.  41. 
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the  verdict,  was  not  discussed  ;  and  Lord  Henley  was  of  opinion, 
they  did  not ;  and  Walter  v.  Sherlock  is  a  direct  authority,  that  they 
do  not.  In  Longford  v.  Ellis  the  case  of  Blandford  v.  Foote  (1) 
is  mentioned ;  in  which  Mr.  Mansfield  argued  strongly,  that,  the 
judgment  being  subsequent  to  the  Commission,  the  Defendant  was 
not  within  the  statute  (2).  In  Longford  v.  Ellis  it  was  observed 
in  reply,  that  the  cases  cited  were  founded  on  actions  brought  for  an 
antecedent  existing  debt;  not  a  mere  right  to  recover  damages: 
which  is  the  origin  of  the  distinction,  taken  by  Mr.  Cullen.  Willes, 
J.,  said,  there  was  no  distinction  between  a  Tort  and  a  Contract, 
where  a  judgment  follows  the  verdict :  and  the  decision  therefore 
was,  that  he  was  discharged.  Walter  v.  Sherlock  is  directly  con- 
trary ;  and  the  proposition  was  not  quite  clear  of  doubt  originally, 
that  the  antecedent  debt  bein^  liquidated,  therefore  the  costs,  as  an 
incident,  are  to  be  considered  liquidated,  though  de  facto  not  liqui- 
dated, and  no  judgment  for  them,  and  they  are  not  ascertained  till 
taxation  ;  and  these  authorities  against  it.  Blandford  v.  Foote  is  an 
exceedingly  strong  case.  The  first  proceeding,  the  institution  of  the 
suit,  was  after  the  bankruptcy.  The  action  being  upon  a  bond,  he 
would  be  entitled  to  interest  up  to  the  time,  and  the  costs  ascer- 
tained. They  did  not  apply  to  prove ;  but  brought  a  new  action 
upon  the  judgment ;  and  got  judgment  in  that  second  action  ;  which 
would  accumulate  the  demand  far  beyond  what  it  would  have  been 
at  the  bankruptcy ;  and  they  also  obtained  costs  in  that  action  upon 
that  judgment,  upon  which  they  had  got  principal,  interest,  and 
costs.  It  was  argued,  that  the  judgment  being  subsequent  to  the 
Commission,  he  was  not  discharged  by  the  Statute:  the 
♦judgment  changed  the' nature  of  the  debt;  and  being  by  [*654] 
the  judgment  a  debt  subsequent,  he  could  not  be  dis- 
charged. The  question  was,  not  whether  the  interest  and  costs 
could  be  proved,  but  whether  the  certificate  would  discharge  them. 
In  other  cases  the  reason  for  that  goes  strongly  to  intimate,  that  the 
debt  could  be  proved. 

The  authority  of  that  case  is  very  great  undoubtedly :  but  still  it 
is  a  judgment,  in  which  none  of  the  prior  cases  were  looked  at ;  and 
if  upon  that  it  is  contended,  that  the  subsequent  and  accumulated  in- 
terest upon  interest,  that  there  might  be  under  the  second  judgment, 
and  the  subsequent  costs  are  to  be  proved,  there  must  be  some  rule 
to  reguldtc  that  species  of  proof;  for  the  rule  being,  that  in  most 
cases  the  interest  shall  stop  at  the  date  of  the  Commission,  subject 
to  this,  that,  if  the  effects  afterwards  turn  out  sufficient  to  pay  inter- 
est upon  the  debts  carrying  interest,  it  is  permitted,  not  under  any 
proof,  but  under  an  Equity,  first  introduced  in  Sir  Stephen  Evance's 
Case  (3),  applied  to  assignees  settling  with  credito/s,  finally  wind- 
ing up  the  affairs,  and  only  in  cases  of  contract,  it  is  to  be  consider- 

(1)  Cowp.  138. 

(2)  Stat.  12  Geo.  III.  c.  47,  s.  2. 

(3)  Bromley  v.  Oooderey  1  A*!:.  75;  Ex  p:rte  Mills,  antey  vol.  ii.  20.'),  and  the 

nolo,  na^ 
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ed,  how  the  proof  is  to  be  made,  if  it  follows,  that,  because  the  cer- 
tificate would  discharge  the  demand,  therefore  it  is  to  be  proved.  It 
must  be  considered,  1st,  if  it  is  under  contract:  2d\j,  if  included  in 
the  judgment,  not  as  interest,  but  by  way  of  damages.  In  the  case, 
upon  which  I  am  observing,  not  only  interest  subsequent  to  the 
bankruptcy,  but  interest  upon  interest,  was  converted  into  principle 
by  the  second  judgment ;  and  interest  upon  the  costs  given  by  the 
first  judgment.  As  in  respect  of  that  interest  after  the 
[*655]  date  of  the  Commission  no  proof  can  in  most  *  cases  be 
made,  and  in  none  in  a  strict  sense  has  that  interest  been 
proved,  Blandford  v.  JPoote  will  require  great  consideration,  before 
it  can  be  admitted  as  an  authority,  that  such  proof  can  be  made. 

The  case  of  Bouteflour  v.  Coats,  cited  in  the  case  in  the  Court  of 
Common  Pleas,  has  not  much  relation  to  the  subject.  There  was 
no  doubt,  the  debt  was  due.  It  does  not  appear  in  the  case,  when 
the  verdict  was  obtained  :  nor  is  it  material :  for,  the  bail  bond  be- 
ing forfeited,  the  debt  was  upon  that ;  and  in  this  Court  would  have 
been,  independent  of  the  Statute,  a  security  for  what  was  actually 
due.  In  Hurst  v.  Mead  (1)  the  question  was,  whether  the  certifi- 
cate discharges  the  bankrupt  from  the  costs.  It  was  insisted,  that 
they  might  have  been  proved  under  the  Commission  ;  and  Blandford 
v.  Foote  is  cited  for  that :  but  that  was  not  held  or  said  in  that  case. 
The  judgment  is,  that  the  taxation  of  costs  was  merely  ascertaining 
the  amount  of  the  debt ;  but  the  debt  existed  previous  to  the  bank- 
ruptcy ;  a  proposition  Lord  Henley  upon  consideration  denied,  and 
Lord  Thurlovv  meant  to  deny  with  regard  to  costs  upon  orders  of 
taxation  here  (2),  and  which  the  Court*  went  a  great  length  to  deny 
in  Walter  v.  Sherlock :  but  that  case.  Hurst  v.  Mead,  goes  no  farther 
than  this ;  that,  if  there  is  a  nonsuit,  which  the  Court  of  Common 
Pleas  in  another  case  say  is  nothing,  the  effect  is  to  constitute  a  debt 
previous  to  the  judgment ;  and  that  nothing  is  wanting  but  ascertain- 
ment ;  and  if  that  is  the  case,  I  agree. 

Then  came  Watts  v.  Hart  (3) ;  in  wliich  Adair,  Serjt.  collected 
many  of  the  cases,  but  by  no  means  all ;  and  says,  **  this 
[*656]  current  of  authorities  is  too  strong  to  be  *  shaken  by  the 
single  authority  of  Hurst  v.  Mead ;  which  appears  to  have 
been  a  hasty  decision ;  as  cause  was  shown  in  the  first  instance." 
There  is  the  authority  of  Lord  Chief  Justice  Eyre,  that  if  there  was 
an  actual  debt  existing  before  the  bankruptcy,  it  might  have  been 
proved  under  the  Commission,  independent  of  the  action.  As  to 
that  I  say,  that  until  I  find  it  decided  upon  consideration  of  the 
cases;  where  there  is  an  actual  debt,  but  no  verdict  previous  to  the 
bankruptcy,  I  must  continue  to  doubt,  whether  the  costs  can  be 
considered  so  ascertained,  as  to  be  proved  under  the  Commission. 
The  conclusion  is,  that  it  is  impossible  for  me,  if  this  was  an  appli- 
cation upon  a  Certificate  for  discharging  the  bankrupt,  not  to  say, 

(1)  5  Term  Rpp.  SJrj. 

(-2)  Rr  parie  Snsaps,  I  C'noko's  Bmk.  Lr>.w.  If-:^,  r>(h  rdit. ;  25^?,  8th  eait. 

(.'])  !  Bo.^  &  PmI.  VU, 
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there  is  great  authority  for  it :  but  I  must  also  say,  that  is  not  formed 
with  sufficient  attention  to  antecedent  authorities.  But  the  question 
before  me  is,  not,  whether  the  Certificate  will  discharge  the  man 
from  the  demand,  but  whether,  as  there  was  an  antecedent  debt, 
though  no  verdict,  and  consequently  no  judgment,  prior  to  the  bank- 
ruptcy, I  cannot  permit  proof  of  those  costs,  which  were  not  an  as- 
certained, or  even  adjudged,  demand  till  after  bankruptcy.  I  am  of 
opinion  with  Lord  Chief  Justice  Eyre  (1),  that  there  is  no  principle 
for  that ;  and  no  decision  has  been  found,  that  goes  that  length ; 
and  unless  satisfied,  that  I  ought  to  make  a  judgment  against  the 
principle  of  law,  as  it  appears  to  me,  I  will  follow  Lord  Henley 
and  Lord  Thurlow  in  this  point;  and  will  not  make  that  judg- 
ment (2). 

It  was  observed  at  the  bar,  that  a  nonsuit  does  not  make  even  a 
certain  debt;  for  if  the  party  dies  after  a  nonsuit,  and  be- 
fore the  day  in  bank,  the  cause  *  abates;   and  no  debt     [*657] 
whatsoever  is  created.     There  is  an  Act  of  Parliament  in 
the  time  of  Charles  IL  that  prevents  that  in  the  case  of  a  verdict. 


1.  The  5dth  section  of  the  statute,  G  Geo.  IV.  c.  16,  enacts,  that  when  a  plain- 
tiff has  obtained  a  judgment,  decree,  or  order,  against  any  person  wjio  shall  there- 
qfler  become  bankrupt,  such  plaintiff,  if  he  be  entitled  to  prove  a  debt  or  demand 
under  the  commission  against  the  bankrupt,  shall  also  be  entitled  to  prove  for  tlie 
costs  which  he  has  incurred  respecting  the  same,  altliough  such  costs  shall  not 
have  been  taxed  at  the  time  of  the  bankruptcy.  Of  course,  however,  where  a  ver- 
dict has  been  recovered  in  tort,  and  not  in  an  action  upon  contract,  there  is  no 
debt  whatever,  with  w^hich  the  costs  can  be  incorporated,  until  the  judgment 
And,  even  in  an  action  upon  contract,  if  a  verdict  be  not  obtained  until  afler  the 
bankruptcy,  the  costs  which  result  from  such  subsequent  verdict  and  judgment 
are  not  provable  under  the  commission ;  altliough  it  seems  tliat  such  costs  will  be 
barred  by  the  bankrupt's  certificate  :  Ex  parte  Foucher,  1  Glyn  &  Jameson,  386. 
Sec,  however,  as  to  this  last  point,  Younf^  v.  Taylor,  8  Taunt  323. 

2.  The  132d  section  of  the  statute,  6  Geo.  iV.  c.  J  6,  enacts,  that,  in  case  there 
shall  be  a  surplus  of  a  bankrupt's  estate,  afler  payment  of  all  the  creditors  who 
have  proved  under  the  commission,  all  tlie  bankrupt's  debts  shall  carry  interest,  at 
the  rate,  and  in  the  order,  prescribed  by  the  said  act 

3.  The  act  of  Parliament  alluded  to  at  the  close  of  the  report  of  the  principal 
case,  is  the  statute  of  17  Cha.  II.  c.  8 ;  which  was  made  perpetual  by  tiie  statute 
of  1  Jac.  2,  c.  17,  B.  5. 


(1)  Sec  H'atts  V.  llati,  1  Bos.  &  Pul.  134 :  the  conclusion  of  the  ju(lj[rmcnt 

(2)  By  Uie  General  Bankrupt  Act,  6  Geo.  IV.  c.  J6f  s.  58,  the  costs  of  obtaining 
any  Judgment,  Decree  or  Order,  against  any  person  afterwards  becoming  bank- 
rupt, for  any  debt  or  demand,  proved  under  the  Commissicn,  shall  also  be  proved, 
thoufrh  not  taxed  at  the  time  of  the  bankruptcy. 
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Testator  grave  all  his  wagon  ways,  rails,  staiths,  and  all  implements,  utensils 
and  things,  at  bis  death  used  or  employed  toother  with  or  in  or  for  the  work- 
ing, management,  or  employment,  of  his  collieries,  and  which  may  be  deemed 
as  of  the  nature  of  personal  estate ;  in  trust  to  be  held  or  enjoyed  with  the 
collieries. 

Decree  by  Lord  Rosslyn,  that  under  this  bequest  and  upon  the  circumstances 
money  due  from  the  fitters  and  others,  and  in  the  Tyne  Bank,  coals  at  the  pits 
and  staiths,  com,  hay,  horses,  timber,  oil,  candles,  fire  engines,  and  other  articles 
of  stock  in  trade,  passed. 

That  Decree,  affirmed  upon  a  Re-hearinv  by  Lord  Eldon,  but  with  considerable 
doubt,  was  reversed  by  the  House  of  Lords. 

Under  a  bequest  of  "my  house  and  all  that  shall  be  in  it  at  my  death"  cash 
passes :  not  promissory  notes  and  securities,  [p.  662.] 

Whether  Bank  notes  should  be  considered  cash  for  this  purpose,  Qwtre  (a), 
[p.  662.] 

Partnership  property  of  different  natures,  partly  real,  partly  personal,  [p.  666.1 

The  difficulty  of  disentangling  and  arranging  it  is  no  objection  against  the  neir, 
[p.66G.] 

"  Goods  and  chatteb "  will  pass  all  personal  estate ;  but  after  **  nimiture,"  &c. 
are  restrained  to  articles  (tjusdlfm  generisy  fp.  666.] 

A  silversmith  bequeathing  all  his  furniture,  books,  goods  and  chattels,  his  stock 
in  trade  would  not  pass ;  though  the  plate  in  his  house,  as  household  furniture, 
would,  [p.  GG6.] 

This  Cause  came  on  upon  a  Petition  of  Re-hearing,  presented  by  the 
Plaintiff,  the  residuary  legatee  of  the  testator  Lord  Bute,  against  the 
Order  disallowing  the  Exceptions  to  the  Master's  Report,  and  the 
Decree  pronounced  by  Lord  Rosslyn  (1). 

Mr.  Mansfield  and  Mr.  Cox,  for  the  Plaintiff. — Lord  Rosslyn  in 
making  the  Decree  in  this  cause  relied  on  the  decision,  made  by 
Lord  Northington,  and  affirmed  tfy  the  House  of  Lords,  upon  Mr. 
Wortley's  Will  (2)  ;  the  words  of  which  differed  much  from  those 
of  Lord  Bute's  Will ;  and  are  much  more  extensive :  viz.  "  stock  in 
trade,  goods  and  chattels  in  the  counties  of  Northumberland  and 
Durham."  Upon  such  words  there  can  be  no  doubt,  that  every 
thing  passed.     But  the  construction  of  this  Will  is  carried  much 

farther  by  this  Decree ;  which  will  also  have  this 
[*  658]     *  consequence ;  that,  the  use  only  being  given  to  Lady 

Bute,  she  or  her  representatives  must  answer  the  amount 
of  every  thing.  The  money  in  the  Bank,  and  due  from  the  fitter, 
and  many  other  subjects  of  the  Exception  to  the  Master's  Report, 
are  liable  to  great  fluctuation.     Taking  the  whole  together  nothing 

(a)  Where  the  testator  bequeatlied  to  his  wife  all  the  rest,  residue  and  remainder 
of  the  moneys  belonging  to  his  estate,  at  tlie  time  of  his  decease,  the  word  montus 
must  be  understood,  in  its  legal  and  popular  sense,  to  mean  scold  or  silvtr,  or  the 
lawful  currency  of  the  country,  or  hank  notes  where  they  are  known  and  used  in 
the  market  as  cash,  or  money  deposited  in  bank,  for  safe  keeping ;  it  does  not  com- 
prehend ffromissory  notes,  bonds  and  mortga;res,  or  other  securities,  Mann  v.  Mamty 
1  John.  Ch.  Rep.  S31. 

(1)  See  Stuoi'l  v.  The  Earl  of  Bute,  ante,  vol.  iii.  512. 

C^)  5  Bro  P.  r.  531. 
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could  pass,  which  is  consamed  in  the  use.  There  is  no  expression 
in  the  Will,  capable  of  application  to  money,  except  the  word 
<'  things ; "  and  such  a  general  word  is  always  confined  to  things 
gusdem  generis.  The  same  observation  applies  to  the  coals  at  the 
pits  and  staiths ;  which  cannot  be  considered  ^<  things "  within  the 
meaning  of  these  words  <'  used  or  employed  "  in  the  management  of 
the  collieries*  If  Lord  Bute  ^d  died  intestate,  or  under  a  general 
bequest  of  his  personal  estate,  there  can  be  no  doubt,  that  these  ar- 
ticles would  have  been  assets.  The  individual  money,  coals,  &c. 
cannot  be  necessary.  In  almost  every  concern  some  part  of  the  pro- 
duce might  be  used  in  carrying  on  the  concern :  but  the  main,  es- 
sential produce  cannot  therefore  be  considered  as  used  and  employed 
in  the  working  and  management  of  that  concern  ;  and  four  of  the 
articles  comprised  in  the  Report  are  by  no  means  exclusively  appli- 
cable to  this  trade. 

The  Attorney  General  [Hon.  Spencer  Perceval]^  Mr.  Romitty 
and  Mr.  Steehj  for  the  younger  grand-children  of  the  testa- 
tors; the  Solicitor  Oeneral  [Sir  T%oma$  M.  Sutton]^  and  Mr. 
Newbolt,  for  the  trustees ;  in  support  of  the  Decree. — Lord  Ross- 
lyn  by  the  expression,  that  the  words  of  Mr.  Wortley's  Will  were 
almost  the  same  as  those  used  by  Lord  Bute,  must  have  meant,  that 
in  this  Will  there  are  words  equivalent  to  '<  stock  in  the  coal  trade." 
There  is  a  distinction  between  things,  destroyed  by  their  use, 
and  others,  which,  though  their  use  is  enjoyed,  still 
*  continue.  In  a  sense  all  these  articles  are  in  a  course  of  [*  659] 
destruction :  some  mere  than  others.  The  general  object 
of  this  testator  must  be  looked  to,  with  a  view  to  see,  whether  the 
words  are  large  enough  to  give  it  effect.  A  clear  intention  appears 
to  separate  this  trust  from  the  rest  of  the  personal  estate ;  for  Lady 
Bute  for  life,  with  remainders  to  the  grand-children.  The  disposition 
is  to  be  regulated  by  the  general  object,  rather  than  the  particular 
words.  The  intention  is  evident  to  give  the  whole  stock  in  trade. 
The  reference  of  the  Lord  Chancellor  to  the  former  cause  was  prop- 
er ;  as  evidence  of  the  testator's  meaning.  The  question  is  not, 
whether  the  construction  of  any  word  is  to  be  extended ;  but,  on  the 
contrary,  whether  the  general  word  is  limited  by  the  context;  as  in 
Le  Ferrant  v.  Spencer  (1).  Pratt  v.  Jackson  (2)  :  the  case  of 
household  goods  upon  a  contract  with  government;  upon  which 
Lord  King's  decree  was  reversed.  The  Court  went  a  great  way  in 
narrowing  the  word  "jewels."  Boon  y.  Comforth  (3)  is  a  strong 
case :  the  same  words  construed  differently  with  reference  to  the 
subject-matter.  The  money  must  have  passed  under  the  words 
<*  stock  in  trade,"  in  Mr.  Wortley's  Will ;  not  under  "  goods  and 
chattels ; "  and  it  was  as  fair  to  argue  upon  that  Will,  that  the 
latter  words  were  to  be  confined  to  articles  gnsdem  generis.  The 
money  was,  not  in  the  counties  of  Northumberland  and  Durham, 

(1)  1  Vea.  97. 

(2)  2  P.  Will.  302 ;  3  Bm.  P.  C.  199. 
(8)  2  Vn«.  277. 

VOL.  XI.  29 
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but  in  Child's  Bank.  That  decision  therefore  must  have  gone  upon 
the  expression  <<  stock  in  trade."  The  coals  at  the  mouth  of  the  pit 
are  as  necessary  for  carrying  on  the  trade  as  any  other  article.     If 

they  were  all  swept  away  at  once,  the  trade  would  be 
[^60]     stopped  ;  and  essentially  injury  would  follow.  Apply  *  this 

construction  to  the  case  of  a  brewery.  The  efii^ct  would  be 
a  bequest  of  the  trade  in  a  state  destitijte  of  any  present  produce.  As 
to  the  money,  some  line  must  be  drawn.  Consider  this  construction 
with  reference  to  money  in  the  clerk's  hands,  to  be  paid  on  the  day 
of  the  testator's  death.  There  can  be  no  distinction  in  principle 
between  that  and  money  in  the  Bank,  to  be  subject  to  the  drafts  of 
the  concern,  perhaps  in  a  week.  With  reference  to  that  article  Lord 
Rosslyn  speaks  thus  (1) : 

*'  I  do  not  consider  this  at  all  as  money ;  and  it  is  not  a  fair  way 
of  considering  it.  It  has  not  any  of  the  qualities  of  money.  It  is 
not  at  the  command  of  the  party.  It  is  not  used  as  money.  It  yields 
no  interest  There  is  no  account  of  interest  upon  it.  He  cannot 
command  it.  He  cannot  give  a  draft  upon  it.  It  is  as  much  a  part 
of  the  machinery  of  the  colliery  as  any  of  the  engines  used  to  pro- 
cure the  general  result  of  profit  of  all  the  component  parts,  real  and 
personal,  that  enter  into  this  trade." 

It  yields  its  fruit,  not  as  money  but  as  one  article,  combined  with 
the  rest  of  the  machinery  of  the  concern.  Being  appropriated  to 
the  working  of  the  colliery,  of  which  this  testator  was  only  one  oi 
several  tenants  in  common,  he  could  not  have  drawn  it  out.  Cer- 
tainly this  would  be  personal  estate  under  an  intestacy  or  a  general 
bequest :  but,  admitting  that,  the  question  is,  whether  it  is  not  taken 
out  of  the  general  mass ;  and  given  specifically  in  this  way ;  the  in- 
tention being  to  keep  all  this  property  together,  and  to  dispose  of  it, 
so  kept  together.     This  Will  has  some  expressions,  very  material ; 

showing,  something  was  intended,  a  part  of  the  concern,  and 
[*  661]     yet  not  used  in  working  the  colliery ;  *  "  tc^ther  with :  " 

meaning  every  thing,  a  part  of  the  concern,  besides  what 
was  actually  used  and  employed  in  working  it.  It  is  not  clear,  that 
if  the  word  '^  Colliery  "  alone  had  been  used,  these  things  would  not 
have  passed.  Under  such  a  bequest  by  a  testator,  concerned  in 
leasehold  collieries,  every  thing,  a  part  of  the  trade,  the  debts  to  and 
from  the  concern,  would  all  devolve  upon  the  person,  to  whom  it 
was  so  generally  bequeathed.  If  more  was  due  from  the  trade  than 
to  it,  he  could  not  call  upon  the  residuary  legatee  to  clear  it  for  him. 
A  mercantile  concern  must  be  taken,  as  it  is  given :  the  party  must 
be  entitled  to  all  the  debts,  due  to  it ;  the  time  of  credit  not  being 
expired  ;  as  he  must  pay  the  debts,  due  from  it.  The  greatest  in- 
convenience would  follow  any  other  construction ;  as  the  account 
must  be  taken  the  moment  of  the  death.  Your  Lordship  therefore 
adopted  that  construction  in  Ktrton^s  Case  (2) ;  that  the  purchaser 

(1)  Jlntej  vol.  iii.  217. 

(2)  Wren  v.  Ktrton,  anUy  vol.  viii.  502. 
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of  a  colliery  was  to  take  it  with  all  the  debts  to  and  from  it,  on  ac- 
count of  the  extreme  inconvenience,  that  would  arise  from  a  differ- 
ent construction.  The  objection,  that  several  of  these  articles  must 
be  consumed  by  their  use,  would  overturn  many  Wills.  In  the  in- 
stance of  a  bequest  of  stock  in  trade  for  life,,  the  stock  is  consumed 
by  the  use ;  and  replaced  by  other  stock.  The  case  of  Porter  v. 
Tournay  (1)  was  determined,^ not  upon  that  objection,  but  upon 
the  ground,  that  wine  was  not  comprehended  under  the  words 
of  that  Will.  Chapman  v.  Hart  (2)  and  Lady  Aylesbury's  Case 
there  (3)  cited,  show  the  liberal  construction,  that  is  given  to  these 
Wills. 

The  Lord  Chancellor  [Eldon]. — ^*I  have  seen  Lady  [*662] 
Aylesbury's  Case  ;  which  is  also  mentioned  by  Lord  Mans- 
field in  Miller  v.  Race  (4)  ;  but  has  never  been  cited  accurately.  It 
was  a  bequest  of  <^  my  house  and  all  that  shall  be  in  it  at  my  death." 
Lord  Hardwicke  held,  that  cash  passed;  and  bank-notes;  which 
Lord  Hardwicke  there,  I  do  not  know  why,  considered  as  cash ; 
but  not  promissory  notes  and  securities ;  as  they  were  the  evidence 
of  title  to  things  out  of  the  house,  and  not  things  in  it.  Bank  notes 
I  think  just  in  the  same  situation. 

Mr.  Mansfield,  in  reply. — Several  of  these  articles,  corn,  oil,  can- 
dles, &c.  are  not  actually  in  use ;  but  a  stock,  laid  in  for  the  future 
working  of  the  colliery.  The  money,  coals,  and  other  articles  of 
that  nature,  must  be  continually  fluctuating.  Some  money  must  be 
necessary  :  but  any  other  money  would  answer  the  purpose  equally. 
So,  it  is  true,  some  stock  must  be  kept  up :  but  these  identical,  indi- 
vidual articles  are  not  essentially  requisite.  The  proposition,  that 
coals  are  necessary  for  carrying  on  a  colliery,  is  as  absurd  as,  that 
corn  is  necessary  for  carrying  on  a  farm.  In  the  case  of  the  brewery 
it  could  not  be  contended  that  the  beer  in  the  casks  would  pass. 
The  objection,  that  the  colliery  would  be  stopped  by  the  removing 
these  things,  has  no  foundation.  No  one  article,  in  which  the  other 
partners  had  a  property,  could  be  taken  away.  The  only  conse- 
quence of  their  falling  into  the  residuary  estate  would  be,  that  they 
must  be  accounted  for ;  as  in  the  common  case  of  partnership  ;  the 
possession  being  undivided.  There  is  therefore  no  objec- 
*  tion  from  the  distress,  that  would  arise  to  the  trade.  Up-  [*663] 
on  the  known  rule  the  general  sense  of  the  word  <'  things  " 
must  be  restrained  to  ihingB  ejusdeni  generis ;  and  cannot  therefore 
pass  money,  coals,  d^^c.  The  distinction  between  money  itself  and 
the  use  of  it  is  now  perfectly  settled.  Yet  it  is  contended,  that,  as 
the  money  is  to  be  used  and  employed  in  the  trade,  Lady  Bute  is  to 
have  the  absolute  property  in  the  money.  There  is  a  distinction  be- 
tween the  money  and  the  waggon-ways,  engines,  dLc.  The  latter, 
though  certainly  they  will  wear  out,  may  last  a  long  time  ;  but  the 

(1)  ^nte,  vol.  iii.  311. 

(2)  1  Ves.  271. 

(3)  1  Ves.  27a 

(4)  1  Bur.  452.  . 
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money  cannot  be  used,  as  the  other  articles  may,  without  instant  des- 
traction.  This  does  not  resemble  a  bequest  of  every  thing  in  the 
house  (1)  ;  which  might  very  well  pass  money ;  though  not  securities 
for  money ;  being  only  evidence  of  something  out  of  the  house ; 
and  themselves  of  no  value.  No  two  Wills,  with  reference  to  the 
same  subject)  can  be  more  different  than  the  Wills  of  Lord  Bute  and 
Mr.  Wortley. 

The  Lord  Chancellor  [Eldon]. — It  is  necessary  to  look  into  that 
case,  which  is  supposed  to  be  an  authority  for  this.  At  present  I 
think,  it  has  no  manner  of  application,  unless  from  the  fact,  what 
Lord  Bute  purchased,  the  inference  can  be  drawn,  what  he  in- 
tended to  give  by  his  Will.  A  Bill  was  originally  filed  by  Lord 
Bute,  insisting,  that  by  the  true  effect  of  the  Will  of  Mr.  Wortley 
Lady  Bute  had  the  power  of  appointing ;  under  which  she  appointed 
to  him.  The  allegations  of  the  Bill  as  to  her  power  were  verj'  gen- 
eral. On  behalf  of  the  infant,  who  was  to  take  an  estate  tail  in  the 
land,  to  be  purchased  with  the  personal  estate,  and  to  be  settled  to 

the  same  uses,  as  the  estate  in  the  North  Riding  of  York- 
[*  664]     shire  stood  limited,  it  *  was  insisted,  first,  that  Lady  Bute 

had  no  power  of  appointing  by  way  of  gift  to  any  one ; 
and  there  was  no  consideration  for  that  appointment.  Then  the 
subordinate  point  was  made ;  upon  which  the  judgment  was  unne- 
cessary, if  the  first  point  was  determined  in  favor  of  the  infant ;  that 
money  at  Child's,  the  balances  due  from  the  fitters,  &.c.  ought  to  be 
considered  as  passing,  not  with  the  colliery,  but  under  the  general 
residuary  clause  as  to  the  personal  estate ;  and  a  great  deal  of  prob- 
able argument  might  be  raised,  whether  money  under  those  circum- 
stances would  pass  by  the  words  "  stock  in  trade."  Accounts  of 
two  agents  had  been  from  time  to  time  drawn  up ;  purporting  to  be 
accounts  of  land,  and  stock,  and  materials ;  and  those  sums  in  Child's 
Bank  and  in  the  hands  of  the  fitters  were  constantly  inserted.  Pos- 
sibly those  accounts  being  constantly  rendered  might  be  evidence  of 
what  the  testator  intended  by  those  words.  Lord  Northington's 
opinion  was,  that  the  appointment  was  bad  :  and,  that  the  intention 
was  either  to  give  Lady  Bute  the  profits  for  Ufe,  with  power  of  ap- 
pointing to  a  person,  who  would  buy  the  whole  ;  or,  that,  until  she 
made  an  appointment  to  a  person,  who  would  buy  the  whole,  the 
profits,  and  the  money  to  arise  by  sale  of  the  coal,  were  to  be  laid 
out  in  land.  That  is  the  only  point  determined  in  that  cause ;  in 
which  the  Bill  was  dismissed ;  and  no  judgment  whatsoever  was 
given  upon  the  other  question,  stated  on  behalf  of  the  infant. 

After  that  decision  another  Bill  was  instituted  by  Lord  Bute; 
stating,  that  he  had  become  the  purchaser ;  and,  that  the  money  he 
was  to  pay  was  to  be  laid  out  for  Lady  Bute's  separate  use  for  life  ; 
with  remainder  to  the  first  named  Defendant  in  tail ;  and  remainders 
over.  The  infant  was  made  a  Defendant ;  who  in  that  cause 
did   nothing  more   than   submit   his   interest  to   the  care   of  the 


(1)  Lady  Jiyltahunfa  CasCy  cited  1  Ves.  273. 
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Court.  The  points  raised,  and  not  decided,  in  the  former 
cause,  were  not  raised  in  the  latter.  The  moment  it  was  de- 
cided, that  the  appointment  was  to  be  made  to  a  purchaser  for 
valuable  consideration,  the  infant  had  no  interest  whatsoever  in 
the  question ;  for,  whatever  was  to  be  bought  by  Lord  Bute,  the 
money  was  to  be  laid  out,  and  settled :  it  was  a  matter  of  indiffer- 
ence to  the  infant,  whether  it  passed  as  stock  in  trade,  or  as  general 
personal  estate :  his  interest  in  the  land  to  be  bought  being  pre- 
cisely the  same  either  way.  What  the  Court  ordered  therefore 
was  not,  as  Lord  Rosslyn  says,  equivalent  to  a  determination  of  the 
question. 

I  always  thought,  there  was  great  difficulty  in  construing  this  Will 
in  any  way,  that  would  be  satisfactory.  The  necessity  of  having 
the  articles  in  the  trade  is  not  a  ground  more  strong  than  as  evidence 
of  intention.  After  all  it  is  but  that;  and,  if  the  words  are  not  suf- 
ficient, it  is  no  more  than  insufficient  evidence  of  intention.  There 
would  be  equal  necessity  for  these  articles  in  a  case  of  absolute  in- 
testacy ;  and  yet  they  must  have  gone  in  value,  not  specifically,  on 
account  of  the  interest  of  the  other  partners,  to  difierent  persons 
from  those,  entitled  to  the  real  estate.  So,  if  he  had  been  sole 
owner  of  this  colliery,  and  had  died  intestate,  most  of  these  articles 
would  have  been  personal  estate,  to  be  severed  in  enjoyment 
and  value  from  those,  taking  the  real  estate ;  and,  however  neces- 
sary this  property  may  be  for  carrying  on  the  concern,  it  must,  if 
taken  by  those,  who  had  the  real  estate,  have  been  paid  or  ac^ 
counted  for.  In  cases  where  persons,  engaged  in  partnership,  have 
bought  freehold  houses,  the  difficulty  of  distinguishing 
♦and  arranging  property  of  different  natures,  partly  per-  [*666] 
sonal,  partly  real,  has  never,  except  by  the  effect  of  the 
contract  or  the  Will,  been  held  sufficient  against  the  heir.  Suppose 
Mr.  Worlley  had  devised  his  collieries,  not  for  the  purpose  of  sale, 
but  to  the  same  uses  as  the  estate,  in  the  North  Riding  of  Yorkshire ; 
and  an  infant  tenant  in  tail  had  lived  but  a  year :  all,  that  was  per- 
sonal, would  have  gone  to  the  representative :  all,  that  was  real,  to 
the  remainder  man  (1). 

The  question  at  last  is,  supposing  the  testator  to  have  been  conu- 
sant of  the  nature  of  his  interest,  and  having  regard  to  the  rules  of 
construction,  whether  he  has  used  words  sufficient  to  denote  his  in- 
tention, and  to  describe  the  property,  of  a  different  species,  claimed 
under  this  clause.  It  seems  agreed,  that,  unless  the  word  '<  things," 
as  connected  with  the  subsequent  words,  will  have  that  effect,  no 
other  word  will.  The  cases  have  gone  a  great  length  in  cutting 
down  general  words,  according  to  the  limited  sense  of  preceding 
words.  There  is  no  case  upon  the  word  ''  things ; "  for  that  word 
was  not  in  the  Will  in  Chapman  v.  Hart  (2).     The  words  <<  goods 

(1)  Crawahay  v.  Mcndtj  1  Swanst  495 ;  see  521, 3 ;  SmUh  v.  Saiitkf  antt^  vol.  v. 
189,  and  the  note,  194. 

(2)  1  Ves.  271. 
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and  chattels  "  will  pass  all  the  personal  estate :  but  if  those  words 
come  after  <<  furniture,"  &c.,  they  are  restrained  to  articles  ejusdem 
gtnerUy  as  in  the  case  of  a  silver-smith ;  by  who&e  bequest  of  all  his 
furniture,  bocd&s,  goods  and  chattels,  his  stock  in  trade  would  not 
pass ;  though  the  plate  in  his  house,  as  household  furniture,  would. 
Whether  in  this  instance  that  rule  should  prevail  against  the  gener- 
4ility  of  this  word,  attending  to  the  nature  of  what  is  given,  is  a  ques- 
tion, which  at  present  I  think  doubtful. 

[*667]  Feb.  Ut. — ^*The  Lord  Chancellor  [Eldon]. — ^I  am 
very  apprehensive,  that  Lord  Rosslyn's  Decree  has  given 
a  larger  construction  to  the  words  of  Lord  Bute's  Will  than  they 
will  bear ;  though  not  exceeding  what  I  believe  was  the  intention, 
and  would  have  been  expressed,  if  any  person  conversant  with  the 
subject  had  drawn  the  Will.  I  have  thought  repeatedly,  and  with 
great  anxiety,  upon  it ;  and  from  any  evidence  and  the  nature  of 
the  subject  I  cannot  tell,  what  the  more  limited  construction  ought 
to  be,  if  there  ought  to  be  a  more  limited  construction.  Upon  the 
whole,  it  is  better  for  me  to  affirm  the  Decree ;  not,  as  being  satisfied 
with  the  principle  of  it,  but,  as  I  cannot  make  a  Decree,  with  which 
I  should  be  better  satisfied.  That  will  put  it  into  the  course  to  go 
to  the  House  of  Lords ;  where  the  opinion  of  the  twelve  Judges 
may  be  taken  upon  the  construction  of  the  Will. 

The  Decree  was  accordingly  affirmed. 

See,  ante,  the  notes  to  &  C.  3  V.  212. 

(1)  Stuart  v.  Marquis  of  Bute,  House  of  Lords,  July  2, 1813. 

Upon  a  Petition  of  Appeal  it  is  ordered  and  adjudged  oy  the  Lords  Spiritual 
and  Temporal  in  Parliament  assembled,  that  the  Order,  of  the  1st  day  of  June, 
1796,  and  the  subsequent  Decree  of  the  18tfa  July,  1796,  and  the  Decree  of  the 
Ist  of  February,  1806,  affirming  the  said  Decree  of  the  18th  of  July,  1796,  be, 
ajid  the  same  are  hereby  reversed,  so  far  as  such  Order  and  Decrees  respect  the 
several  articles  hereinsdHer  mentioned.  And  it  is  declared,  that  the  share  of  the 
Testator  John  Earl  of  Bute,  in  the  several  articles  following  mentioned  in  the 
schedule,  to  the  Master's  Reports  of  the  5th  of  March,  1794,  that  is  to  say,  the 
coals  resting  at  the  pits  and  at  the  staiths  at  the  death  of  the  Testator,  and  wued 
at  28992.  129.  8{/. ;  the  balances  due  at  the  same  time  from  the  several  fitters, 
amounting  to  10,3712. 139.  8d ;  the  money  in  the  Tyne  Bank  at  the  same  time, 
amounting  to  55122.  199.  6  l-2d  ;  the  balance  of  cash  in  the  hands  of  Richard 
Clarke  at  the  same  time,  amounting  to  6562. 179.  Ad. ;  and  the  balances  due  from 
several  persons  at  the  same  time,  amounting  to  56322.  IO9.  10c2.  did  not  pass  by 
the  Will  of  the  said  Testator,  as  part  of  the  specific  legacy  therein  contained  of 
things,  which  at  his  death  should  or  might  be  used  or  employed  together,  with,  or 
in,  or  for,  the  working,  management,  and  employment,  of  the  collieries  or  shara 
of  collieries  in  the  said  Wul  mentioned,  to  his  executors  therein  named,  upon 
trust,  to  permit  and  suffer  the  same  to  be  from  time  to  time  held,  used,  and  en- 
joyed, by  the  person  or  persons  respectively  entitled  by  his  said  Will  to  the  use 
and  enjoyment  of  his  several  freehold  manors,  messuages,  collieries,  lands,  and 
hereditaments,  or  parts  or  shares  of  freehold  manors,  messuages,  collieries,  lands, 
and  hereditaments,  in  Northumberland  and  Durham ;  and  it  is  farther  declared, 
that  the  Testator's  share  in  such  several  articles  formed  part  of  his  general  per- 
sonal estate,  subject  in  the  first  place  to  his  share  of  the  debts,  owing  from  the 
colliery  concern  in  the  said  Report  mentioned  at  tlie  time  of  his  death ;  and,  after 
VOL   XI.  29* 
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payment  of  such  share  of  such  particular  debts,  subject  to  the  said  Testator's  gen- 
eral debts  and  legacies ;  and  the  surplus,  if  any,  passed  under  the  residuary  bequest 
of  his  personal  estate  to  his  son  the  Honorable  Charles  Stuart,  afterwards  Sir ' 
Charles  Stuart,  Kniffht  of  the  Bath,  and  now  deceased ;  and  it  is  farther  ordered 
and  adjudged,  that  Uie  rest  of  Uie  said  Order  and  Decrees,  be,  and  the  same  are 
hereby  affirmed ;  and  it  is  farther  ordered,  that  the  Court  of  Chancery  do  proceed 
to  carry  into  effect  this  jud^rment  respecting  the  articles  aforesaid,  and  for  that 
purpose  do  make  such  inquines  touching  the  enjoyment  thereof  since  the  death  of 
the  said  Testator,  and  give  such  directions  concertiing  the  same,  as  shall  be  con- 
sistent with  this  judgment  and  as  justice  shall  require. 


On  the  7th  of  February,  1806,  the  Lord  Chancellor  [Eldon] 
lesigned  the  Great  Seal. 
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ment of  the  money.  625 
See  Landlord  and  Tenant,  1. 

AMENDMENT. 

See  Practice,  20, 22. 

ANNUITY. — See  Apportionment. 

ANNUITY  ACT. 

See  Registry  of  Ships,  4. 

ANSWER. 
4.  Defendant,  though  perhaps  he 
might  have  objected  to  an  an- 
swer,  having  answered,  compel- 
led to  make  a  full  disclosure  by 
production  of  letters  mentioned 
in  a  schedule  to  the  answer. 
Taylor  v.  Milncr,  41 

2.  Answer,  misnaming  the  Plain- 
tiff, to  be  considered  as  no  an- 
swer: the  Defendant  therefore 
not  bound  by  it ;  and  a  proper 
answer  being  put  in,  the  former 
ordered  to  be  taken  off  the  file 
by  the  description  of  a  paper- 
writing,  purporting  to  be  an 
an«»wer.     Cbriffiths  v.  Wood,   62 

3.  Answer  taken  off  the  file,  and 
re-sworn,  where  there  is  a  mere 
mistake  of  the  name.  63 

4.  Whether  a  Defendant  can  by 
answer  refuse  the  discovery,  in- 
sisting, that  he  is  not  bound  to 
answer,  qutsre. 

But,  having  given  part  of  the 
discovery,  he  was  compelled  to 
answer  as  to  the  rest.  Bolder 
V.  Lord  Huntingfield.  283 

5.  Whether  a  Defendant  can  by 
answer  refuse  the  discovery,  in- 
sisting that  he  is  not  bound  to 
answer,  quare. 

The  answer  held  insufficient ; 
as  being  argumentative :  and  not 
containing  positive  averment. 
Faulder  v.  Stuart  296 

6.  Whether  a  Defendant  can  by 
answer  refuse  the  discovery,-  in- 
sisting, that  he  is  not  bound  to 
answer,  quart.    Skato  v.  Ching. 

303 

7.  Matter  in  «n  answer,  relevant, 
according  to  the  case  made  by 
the  bill,  not  scandalous ;  what- 
ever may  be  the  nature  of  it. 


ANSWER— cow<tn««/. 

Lord  St.    John  v.    Lady    St. 
John,  526 

See  Costs.  Demurrer  4.  Prac- 
tice 9,21,22. 

APPEAL. 

Whether  new  evidence  can  be 
produced  upon  an  Appeal  from 
the  Rolls,  quare.  693 

APPEALS  TO  THE  LORDS. 
See  page  666. 

APPOINTMENT. 
See  Agreement,  4. 

APPORTIONMENT. 

Annuity,  secured  by  bond,  pay- 
able quarterly,  and  by  will 
charged  on  real  estate  in  aid  of 
the  personal  estate,  ordered  to 
be  paid  out  of  a  fund  in  Court 
half-yearly,  at  Midsummer  and 
Christmas. 

The  annuitant  having  died 
between  Lady-day  and  Midsum- 
mer, her  representative  ob* 
tained  an  order  for  payment  of 
the  quarter  to  Lady-day.  Webb 
V.  Lord  Shaftesbury,  361 

See  Land-tax. 

ARGUMENTATIVE   ANSWER. 
See  Answer,  6. 

ARREST.— See  Bankrupt,  30. 

ARTICLES  OP  SEPARATION. 
See  Baron  and  Feme,  6, 12. 

ASSETS  (Administration  of.) 
See  Bankrupt,  11. 

ATTACHMENT. 
See  Bankrupt,  9. 

ATTACHMENT  (Foreign). 
See  Bankrupt.  7. 

ATTORNEY.— See  Bankrupt,  2 


B 


BAIL. — See  Practice,  5.   Principal 

and  Surety. 
BANKRUPT. 

1.  Debts  within  the  statute  21  Jac. 
L  c.  19,  s.  11.  7 

2.  Jurisdiction  in  bankruptcy  to 
compel  witnesses  to  attend  the 
Commissioners  to  prove  the  act 
of  bankruptcy;  re^jervin^  jiftt 
exceptions :  viz.  by  a  solicitor, 


IV 
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BANKRUPT— coiUtnacrf. 

professionally    employed.      Ex 
parte  Higgins.  8 

3.  Assigness  under  a  Commission 
of  Bankruptcy  are  in  the  place 
of  the  bankrupt  with  reference 
to  the  equitable  interest  of  his 
wife.  17 

4.  Assignees  of  a  bankrupt  are  en- 
titled to  the  equitable  interest 
for  the  life  of  his  wife,  as  well 
as  a  capital  sum,  subject  to  the 
equity  requiring  a  provision  for 
her  out  of  it  31 

5.  The  jurisdiction  in  bankruptcy 
both  legal  and  equitable.        26 

6.  Proof  by  the  widow  of  a  bank- 
rupt, under  an  engagement  by 
the  marriage  settlement  to  set- 
tle money ;  which  he  falsely 
represented  himself  to  possess. 
Ex  parte  Gardner,  40 

7.  Injunction  against  proceeding 
under  a  foreign  attachment  by 
a  joint  creditor  upon  a  separate 
Commission  of  Bankruptcy, 
over-reaching  the  attachment 
by  relation  to  the  act  of  bank- 
ruptcy.  Barker  v.  Ooodair,  78 

8.  Effect  of  the  relation  under  a 
separate  Commission  of  Bank- 
ruptcy; making  the  assignees 
and  the  solvent  partner  tenants 
in  common  from  the  date,  of 
the  act  of  bankruptcy.  83 

9.  Attachment  in  the  West  Indies 
overreached  by  bankruptcy.   83 

10.  An  execution  overreached  by 
a  prior  act  of  bankruptcy.      84 

11.  In  the  case  of  a  separate  bank- 
ruptcy execution  not  permitted, 
even  by  a  joint  creditor  :  but 
the  joint  effects  distributed,  even 
in  the  absence  of  the  solvent 
partner ;  and  the  surplus  under 
all  the  equities  subsisting  be- 
tween the  partners  themselves. 

This  pursued  in  some  degree, 
though  very  tenderly,  in  the  ad- 
ministration of  assets.  85 

12.  An  attorney's  bill  of  costs, 
though  it  has  not  been  signed 

*  and  delivered  under  the  stat. 
2  Geo.  II.,  c.  23,  s.  22,  is  a  legal 


BAKKKVFT^^onHruied. 

debt,  upon  which  a  Commission 
of  Bankruptcy  may  issue.  Ez 
pari:  Sutton.  163 

13.  A  Commission  of  Bankruptcy 
cannot  be  taken  out  upon  an 
equitable  debt.  164 

14.  Creditor  not  bound  to  elect  to 
proceed  at  law  or  under  a  Com- 
mission of  Bankruptcy  before  a 
dividend ;  therefore,  having  the 
bankrupt  in  custody  on  mesne 
process,  was  permitted  to  vote 
in  the  choice  of  assignees.* 
Ex  parte  Sharpe,  203 

15.  Assignees  of  a  bankrupt,  con- 
tracting to  sell,  bound,  as  other 
persons,  to  make  a  good  title : 
but  in  special  cases,  as,  if  they 
contracted,  supposing  they  had 
a  good  title,  the  parties  would 
be  lea  to  law.  343 

16.  Assignees  under  a  bankruptcy 
contracting  to  sell  an  estate, 
generally,  bound,  as  other  per- 
sons, to  make  a  title  to  the  in- 
heritance, free  from  incumbran- 
ces :  but,  if  it  appears,  before 
the  contract  executed,  that  they 
cannot  make  such  title,  the  par- 
ties would  be  left  to  law.      345 

17.  Purchase  by  a  trader,  afterwards 
a  bankrupt,  in  the  joint  names 
of  him  and  his  wife,  is  void  as 
against  the  creditors  within  the 
Stat.  1  Jac.  I.  c.  15,  s.  5.  Gkds' 
ter  V.  Hewer,  377 

18.  A.  and  B.  bankrupts.  Proof  in 
respect  of  a  cash  balance  due 
from  A.  to  B.  but  dividends  re- 
tained, to  reimburse  the  estate 
of  A.  what  it  should  overpay 
upon  a  distinct  transaction ;  on 
advance  of  bills  from  A.  to  B. ; 
some  of  which  were  dishon- 
ored.    Ex  parte  Metcalfe.    404 

19.  A  Commission  of  Bankruptcy 
cannot  be  superseded,  before 
the  bankrupt  has  surrendered. 
Ex  parte  Jones,  409 

20.  Partners  engaged  individually 
in  other  concerns ;  if  they  are 

*  See  the  note. 
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distinct,  proof  may  be  made  in 
bankruptcy  of  debts  as  between 
the  different  estates;  not,  if 
they  are  merely  branches  of  the 
joint  concern.  Ex  parte  St, 
Barbe.  413 

21.  The  jurisdiction  in  bankruptcy 
to  assign  the  bond  being,  with 
reference  to  the  bankruptcy  con- 
fined to  the  case  of  malice,  and 
conclusive,  the  Lord  Chancellor 
in  a  case  of  strong  suspicion 
only  would  not  assign  the  bond : 
but  superseded  the  Commission 
with  costs,  without  prejudice  to 
an  action.       Ex   parte  Lane, 

415 

22.  In  Bankruptcy  the  discretion 
of  the  Commissioners  as  to  the 
bankrupt's  certificate  not  con- 
trolled.    Ex  parte  King.     417 

23.  Whether  a  Mandamus  to  sign 
a  bankrupt's  certificate  lies, 
<iuasre,  419 

24.  Whether  a  signature  of  the 
bankrupt's  certificate  previous 
to  the  last  examination  is  valid, 
Quare,  4U 

25.  Whether  a  Mandamus  to  Com- 
missioners of  Bankruptcy  to 
sign  the  bankrupt's  certificate 
will  lie,  Qufgre.  425 

26.  The  mode  of  reviewing  the 
judgment  of  Commissioners  of 
Bankruptcy,  committing  the 
bankrupt  for  not  answering  sat- 
isfactorily, is  by  Habeas  corpus. 

425 

27.  Bankrupt  committed  by  the 
Commissioners  for  not  giving  a 
satisfactory  account.  If  the 
commitment  is  legal,  no  discre- 
tion upon  Habeas  corpus  to  dis- 
charge him  upon  circumstan* 
ces;  that  farther  examination 
can  be  of  no  use  to  the  cred- 
itors. 

As  to  the  validity  of  the  commit 
ment,  to  the  extent  of  compel- 
ling the  discovery  of  a  felony, 
Quofre.    Ex  parte  Nowlan.  51 1 
2."^.  Proof  under  a  Commission  ofl 
Bankruptcy  rpfupod :  the  party  I 


BANKRV?T— continued. 


claiming  the  debt  being  charged 
by  the  examination  of  the  bank- 
rupt with  the  receipt  of  money ; 
and  refusing  a  disclosure  as  to 
the  receipt  and  application,  on 
the  ground,  that  it  might  tend 
to  criminate  him.  Ex  parte 
Symes.  ^  521 

29.  General  Order  in  Bankruptcy, 
that  affidavits  in  support  of  a 
petition  to  stay  the  certificate 
shall  be  brought  into  the  office 
together  with  the  petition,  ex- 
cept such  as  shall  be  necessary 
in  reply  to  affidavits  in  answer 
to  it.     Ex  parte  Bowes.       540 

30.  No  objection  to  a  Commission 
of  Bankruptcy,  taken  out  by  a 
creditor  bona  Jide,  not  at  the  in- 
stance of  the  bankrupt,  that  the 
direct  object  is  to  prevent  an  ex- 
ecution. 541 

31.  Bankrupt  on  motion  in  the  bank- 
ruptcy discharged  from  an  Ar- 
rest and  Detainers;  as  having 
been  arrested  on  his  way, 
tKough  with  a  deviation,  bona 
fide  for  the  purpose  of  exami- 
nation before  the  Commission- 
ers.    Ogle's  Case.  556 

32.  The  proceedings  under  a  Com- 
mission of  Bankruptcy,  super- 
seded, ordered  to  be  produced 
at  the  hearing  of  a  cause  in  a 
Court  of  Chancery  in  Ireland, 
with  a  view  to  evidence  from  the 
Bankrupt's  examination.  But 
not  of  course.  Ex  parte  Ber^ 
nal  557 

33.  Joint  creditors  cannot  vote  or 
interfere  in  the  choice  of  assign- 
ees under  a  separate  Cc^mmis- 
sion  of  Bankruptcy.*  Ex 
parte  Alcock.  603 

34.  Verdict  and  judgment  after 
bankruptcy  in  nn  action  previ- 
ously brought,  whether  for  an 
antecedent  debt  by  contract  or 
mere  damages  in  tort,  the  Costs 
cannot  be  proved  as  a  debt  un- 
der the  Commission. 

•  Rpo  the  nnfp. 
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Whether  in  the  case  of  bank- 
ruptcy between  Verdict  or  Non- 
suit and  Judgment  they  can  be 
proved,  and  as  to  the  effect  of 
the  certificate  to  discharge  in 
such  cases,  Quitre,  Ex  parte 
Hill  646 

35.  Costs,  incurred  after  bank- 
ruptcy, discharged  by  the  Cer- 
tificate, as  having  relation  to 
the  original  debt,  yet  not  capa- 
ble of  being  proved  under  the 
Commission.  649 

36.  Rule  in  bankruptcy,  that  in 
most  cases  Interest  stops  at  the 
date  of  the  Commission,  subject 
to  an  Equity,  giving  it,  in  cases 
of  contract  only,  if  finally  the 
effects  are  sufficient.  654 

See  Notice,  1.  Partnership,  1. 
Set-off,  2.  Tacking,  1,3, 5, 

BARGAIN    AND    SALE  nut    en- 
rolled.— See  Agreement,  13. 

BARON  AND  FEME. 

1.  Assignment  by^a  husband  of 
part  of  his  wife's  equitable  in- 
terest, viz.  Dividends  of  Stock 
in  trust  for  her,  for  valuable 
consideration,  enforced  upon 
the  Bill  of  a  Surety  for  the  hus- 
band, to  be  indemnified  against 
past  and  future  payments :  the 
assignment  extending  only  to 
100/.  a-year,  out  of  260/.  The 
remaining  dividends  under  a 
Bill,  on  behalf  of  the  wife,  paid 
to  her ;  the  husband  having 
after  the  assignment  gone 
abroad,  without  making  any 
provision  for  her.  Wright  v. 
Morley.  12 

2.  As  to  the  effect  of  an  assign- 
ment for  valuable  consideration 
by  a  husband,  of  his  wife's 
equitable  interest,  with  refer- 
ence to  her  Equity  for  a  pro- 
vision, Qucprc,  20 

3.  Power  of  disposition  of  a  feme 
covert  over  estate  settled  to  her 
separate  use. 

A  Sale  by  the  husband  and 
wife  by  Fine  was  under  all  the 
circumstances  estahlifihed  as  to' 


BARON  AND  FEME— fonltitiie^/. 
the  separate  estate  of  the  wife 
for  life  and  her  reversion  in  fee; 
though  to  the  trustee  for  her 
separate  use,  and  to  support  the 
contingent  remainders :  but  set 
aside  as  to  the  remainders,  to 
such  persons,  and  uses,  &.c.  as 
she  should  appoint  by  Will,  and, 
in  default  of  appointment  to  her 
children,  upon  her  Bill;  and 
two  Wills,  obtained  from  her, 
decreed  to  be  delivered  up. 
Parkes  Y.  White,  208 

4.  Contract  by  .a  feme  covert  void 
at  law.  221 

5.  Wife  permitting  her  husband  to 
receive  her  separate  income, 
the  Account  shdll  go  back  only 
one  year.  225 

6.  As  to  the  validity  in  Law  or 
Equity  of  Articles  between  hus- 
band and  wife  for  future  separa- 
tion, even  with  trustees,  in  this 
instance  providing,  that  the 
wife  may  at  any  time  with  the 
assent  of  the  trustees  or  the 
survivor,  his  executors  or  ad- 
ministrators, separate,  and  take 
away  the  children.  Quote, 
Lord  St,  John  v.  Lady  St, 
John  526 

7.  After  a  deed  of  separation  exe- 
cuted the  wife  is  not  to  all  in- 
tents and  purposes  a  feme  sole. 
She  cannot  be  a  witness  again.<)t 
her  husband,  or  be  guilty  of 
felony  in  his  presence  :  nor  can 
an  Action  be  maintained  against 
her  530 

8.  A  married  woman  cannot  exe- 
cute any  deed  generally. '     531 

9.  Marriage  not  to  be  aflected  by 
contract    between   the  parties. 

532 
10.  Separation  a  mcnsa  <^  thoro  in 
the  Spiritual  Court  only  propter 
sftvitiatn  out  adultcrium ;  and 
after  reconciliation  the  same 
cause  cannot  be  revived.  532 
•11.  The  Ecclesiastical  Court  in  a 
suit  for  separation,  will  not  con- 
sider conduct  provions  to  a  re- 
conciliation. 536 
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BARON  AND  FEME-^cantinued. 
12.  Articles  of  separation  put  an 
end  to  by  reconciliation.      537 
See  Bankrupt,  3,  4,  6 
BIDDINGS  (Opening.) 
See  Practice,  6. 
BILL.— See  Pleading,  5. 
BILL  op  EXCHANGE. 

L  Holder  of  a  Bill  of  Exchange, 
discharging  the  acceptor  by  re- 
ceiving a  composition,  cannot 
come  upon  the  drawer.  Ex 
parte  Wihon.  410 

2.  Distinction  as  to  an   acceptor 
with  effects,  or  not,   mischiev- 
ous ;  with  reference  to  accom- 
modation paper.  411 
3b  Holder  of  a  Bilf,  giving  time  to 
the    acceptor,   discharges    the 
drawer.                                 411 
See  Notice,  1. 
BILL  PRO  Confebso. 

See  Decree  pro  Confesso. 


C 


CASH.— See  Will,  14. 
CERTIFICATE.— See  Bankrupt. 
CHARITY. 

1 .  Petition  to  the  Lord  Chancellor, 
as  visitor  in  right  of  the  Crown, 
of  the  free  school  of  Wood- 
bridge  :  two  persons  having 
been  elected ;  the  right  of  elec- 
tion being  in  the  chief  inhabi- 
tants ;  and  the  chief  inhabitants 
at  the  time  of  the  foundation, 
and  the  heir  of  the  survivor, 
not  to*be  discovered. 

Both  elections  declared  void: 
and  a  reference  to  the  Attorney 
General  to  report,  what  direc- 
ti(As  of  alterations  will  be  prop- 
er as  to  the  mode  and  right  of 
election,  and  in  the  orders,  con- 
stitutions, and  directions,  of  the 
schools;  as  shall  seem  to  him 
most  conducive  to  the  interest 
of  the  objects  of  the  Charity, 
and  the  furtherance  of  the  in- 
tention of  the  donor.  Attorney 
General  v.  Black.  191 

•2.  In  a  Charity  case,  an  omission 


CHARITY— continued. 

in  the  original  decree,  not 
declaring  the  nature  of  the 
Charity,  corrected  upon  farther 
directions,  without  a  re-hearing. 
Attorney  General  v.  WhiteUy, 

241 

3.  The  nature  of  a  Charity  can  be 
changed  by  an  application  to 
objects,  different  from  those 
intended  by  the  founder,  only, 

,where  it  is  clear,  that  by  a  strict 
adherence  to  the  plan  his  gene- 
ral object  will  be  destroyed : 
not  upon  the  notion  of  advan- 
tage to  the  inhabitants  of  the 
place. 

Therefore,  the  foundation 
being  a  Free  Grammar  School 
at  Leeds,  for  teaching  grauimat- 
^  ically  the  learned  languages,  the 
Court  refused  to  permit  applica- 
tion of  part  of  the  funds  to  pro- 
cure masters  for  French,  Ger- 
man and  to  other  establish- 
ments with  a  view  to  commerce. 
Attorney  General  v.   Whiteley 

241 

4.  In  a  Charity  case,  though  the 
information  prays  wrong  relief, 
the  Court  will  give  proper  relief. 

247 

5.  Principle  of  Cy  pres,  as  applied 
to  a  Charity  ;  where  the  precise 
object  cannot  be  attained.    251 

6.  General  objection  by  the  an- 
swer to  an  information,  that  all 
the  terre-tenants  of  the  premises 
charged  with  the  Charity,  are 
not  parties^  without  any  particu- 
lar description.  The  Court  will 
direct  inquiries,  what  other 
lands  are  charged,  &c. ;  previ- 
ously decidin<r  the  validity  of 
the  charge  against  the  Defend- 
ants, before  the  Court.  Attor- 
ney General  v.  Jackson.       365 

7.  Distinction  as  to  Charities.  Re- 
lief given  to  a  greater  extent 
than  to  individuals.  367 

-  8.  Extraordinary  relief  against  want 
of  form  and  mistakes  of  plead- 
ing in  favor  of  Charities.      372 
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CHILD. 

See  Baron  and  Feme,  6.  Issue. 
Maintenance.      Parent    and 
Child. 
COLLIERY.— See  Will,  13. 
COLONY. 

See   Foreign  State,  3.      West 
Indies. 
COMMISSION. 

See  West  Indies,  L 
COMMISSION  OP  PARTITION. 

See  Partition. 
COMMISSIONERS. 
Commissioners    not    to  consider 
themselves  agents  for  the  par- 
ties by  whom  they  are  nomi- 
nated. 160 
COMMITTEE. 

See  Lunacy,  2.     Receiver,  3. 
COMMON  PLEAS  (Court  of.) 

See  Practice,  5. 
COMPENSATION. 

See  Agreement,  7. 
COMPOUND  INTEREST. 

See  Practice,  8. 
CONDITION.— See  Vesting,  3. 
CONTRIBUTION. 
See  Land  Tax. 
CONVERSION  OF  ESTATE. 
Debts,  charged   upon   an   estate, 
paid  out  of  the  estate  of  the 
first  taker,  an  infant.     The  in- 
fant's estate    reimbursed   by  a 
charge;   though   the   securities 
had  been  cancelled.  283 

See  Representatives,  1 ,  2. 
CONVEYANCE,  DEFECTIVE. 

See  Agreement,  14. 
COPYHOLD.— See  Agreement,  2. 
COSTS. 

The  Court  looks  at  the  answer 
upon  a  question  of  costs.  Fa«- 
rouver  v.  Bliss,  458 

See  Agreement,  3.  Bankrupt, 
34,35.  Executor,  L  Prac- 
tice, 13,  15. 
COURT,  ECCLESIASTICAL. 

See  Baron  and  Feme,  11. 
CREDITOR  AND  DEBTOR. 
Suit  by  a  creditor  against  persons 
accountable  to  the  estate  al- 
lowed in  a  special  case;  as, 
where  the  representatives  can- 
not, or  will  not,  art. 


CREDITOR  AND  DEBTOR— coil. 
tinued. 

One  object  of  the  suit  being 
the  establi3hment  of  an  agree- 
ment for  carrying  on  a  colliery, 
the  Plaintiff  must  take  it  sub- 
ject to  all  engagements,  as  a 
continuing  concern. 

No  security  to  be  given  for 
the  result  of  the  account. 

Whether  the  Plaintiff,  being  a 
creditor  by«iudgment  seventeen 
years  old,  can  have  a  decree 
without  putting  himself  in  a 
situation  to  proceed  at  law,  viz. 
reviving  by  Scire  facias^  quart. 
The  bill  ^would  be  retained, 
that  the  debt  might  be  substan- 
tiated by  an  issue,  or  other  pro- 
ceeding at  law.  Burroughs  v. 
EUon.  29 

See  Bankrupt.     Judgment. 

CREDITOR   BY  JUDGMENT. 
See  Tacking,  2. 

CUSTOMARY  PAYMENT. 
See  Tithes,  1,  2. 

CY  PRES.— See  Charity,  5. 
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DEBT— See  Satisfaction,  1. 

DEBTOR See  Creditor. 

DECREE  i>RO  CoNPEsso. 
To  prevent  a  Decree  pro  Confessoj 
the  Defendant  should  have,  not 
only  an  answer  upon  the  file, 
but  also  a  receipt  for  the  costs. 
The  answer  being  actually 
filed  without  payment  or  tender 
of  the  costs,  the  De&ndant  was 
remanded,  to  give  an  opportu- 
nity of  moving  to  take  it  off  the 
file  for  irregularity;  but,  the 
Plaintiff  having  taken  dit  Office 
Copy  of  the  Answer,  that 
course  failed.    Sidgier  v.  Tyte. 

DEED.— See  Evidence,  1,  4.     [202 

DEEDS  DEPOSITED. 
See  Mortgage,  3,  4. 

DEFECTIVE  CONVEYANCE. 
See  Agreement,  14. 

DELIVERY     fp    OF     INSTRU- 
MENT. 

See  Policv  (Public,)  1. 
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DEMURRER. 

1.  After  a  demurrer  to  the  whole 
Bill  over-raled  the  Defendant 
may  put  in  a  demurrer,  less 
extended ;  but  not  without  leave 
of  the  Court.  Baker  v.  MeU 
lish.  68 

2.  Demurrer  cannot,  as  a  plea 
may,  be  good  in  part,  and  bad 
in  part.  70 

3.  Though  strictly  by  a  demurrer 
to  the  whole  Bill  the  Bill  is  out 
of  Court,  yet  even  after  a  Bill 
dismissed  by  Order  the  cause 
has  been  set  on  foot  again.     72 

4.  Admission  of  a  single  fact, 
besides  the  denial  of  combina- 
tion, a  compliance  with  the 
terms  not  to  demur  alone. 

5.  A  general  demurrer  holds ; 
where  the  Plaintiff,  entitled 
only  to  discovery,  prays  relief 
also.      Gordon  v.  Simpkinson 

509 
DEPOSIT  OF  DEEDS. 
See  Mortgage  3,  4. 
DETAINER.— See  Bankrupt,  31. 
DEVISE.— See  Agreement,  8,  9. 
DISCOVERY. 

No  person  compelled  to  answer 
what  has  any  tendency  to  crim- 
inate him.  525 
See  Answer,  4, 5.   Bankrupt, 
27,  28.     Demurrer,  5. 
DRAWER. 

See  Bill   of   Exchange.      No- 
tice, 1. 


ECCLESIASTICAL  COURT. 
See  Baron  and  Feme,  11. 

ELECTION.— See  Bankrupt,  14. 

EQUITABLE  MORTGAGE. 
•  See  Mortgage,  3,  4. 

EQUITABLE   SET-OFF. 
See  Set-off. 

EVIDENCE. 

1.  Decree  for  raising  money  under 
a  deed  of  appointment ;  though 
the  only  copjf  produced  ap- 
peared not  executed;  upon  re- 
citals of  it  in  a  settlement,  as  a 


EVIDENCE— con/i««ec?. 

subsisting  effectual  deed,  and 
evidence  from  the  books  of  a 
deceased  solicitor  of  charges 
for  the  preparation  and  execu- 
tion of  it.     Skiptoith  V.  Shirley, 

64 

2.  Depositions  to  a  fact,  not  put 
in  issue,  not  permitted  to  be 
read..    Clarke  v.  Turton,     ^0 

3.  Whether  the  attestation  of  the 
Vice-Consul  abroad,  apparently 
in  his  public  character,  can  be 
considered  as  the  signature  of  a 
subscribing  witness  within  the 
Statute  of  Frauds  to  a  Will, 
devising  real  estate.  Qucere, 
Clarke  v.  Turton.  240 

4.  Power  of  appointment  by  deed, 
to  be  signed  and  sealed  in  the 
presence  of  witnesses.  The 
attestation  applying  only  to 
sealing  and  delivery,  though  the 
deed  purported  to  be  signed, 
sealed,  and  executed,  it  was  pre- 
sumed, that  the  signature  was 
in  the  presence  of  the  witnesses. 
M' Queen  v.  Farquhar,         467 

5.  Papers  of  Record  in  anpther 
Court  of  Justice  Used  at  the 
hearing  of  a  cause  in  the  Court 
of  Chancery,  saving  just  excep- 
tions. 559 

6.  Evidence  in  the  cause,  though 
not  read  at  the  hearing,  may  be 
received  by  the  Master.  Smith 
V.  Althu$,  564 

7.  Witnesses  examined  in  the 
cause  cannot  be  examined  be- 
fore the  Master  without  leave  of 
the  Court:  but  other  persons 
may;  and  to  the  same  points. 
Smith  V.  Althus.  564 

See    Agreement,   4,  8,    10. 

Appeal.       Bankrupt,     32. 

Baron  and  Feme,  7.  Satis- 

isfaction    1,  2.      Witness. 

EXCEPTION. 

See  Practice,  20,.  21,  22. 
EXCHANGE.— See  Power,  2. 
EXCHANGE  (Bill  of.) 

See  Bill  of  Exchange.  * 
EXCHEQUER  (Court  of.) 
See  Ne  exeat  Regno,  4. 
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EXECUTION. 

See   Bankrupt,    10.       Partner- 
ship, 3. 
EXECUTOR. 

1.  Executor,  charged  for  withhold- 
ing money,  and  not  putting  in 
his  examination,  with  interest; 
but  not  beyond  the  general  rate 
of  the  Court,  viz.  4  per  cent, 
and  costs. 

For  5  per  cent,  a  special  case, 
beyond  mere  negligence,  is 
necessary ;  as,  that  he  employed 
the  money  in  his  trade.  Rockc 
V.  Hart,  '      58 

2.  Executor,  making  use  of  the 
money  ought  to  pay  the  inter- 
est he  made ;  as  he  ought  not 
to  derive  any  advantage  from 
the  trust-property.  60 

3.  Executor,  keeping  money  at  his 
banker's,  considered  as  employ- 
ing it  in  his  trade.  Gl 

4.  Executor,  bound  to  accumulate, 
cannot  account,  as  if  the  money 
had  been  laid  out  in  the  funds  ; 
if  it  was  not  so  laid  out ;  or, 
being  so,  he  had  sold  out  at 
an  advance.  108 

5.  Executors  charged  for  negli- 
gence by  joining  in  a  transfer 
to  a  co-executor  upon  his  repre- 
sentation, that  it  was  required 
for  debts ;  but  not  liable  so  far 
as  they  can  prove  the  applica- 
tion to  that  purpose ;  though  he 
possessed  other  funds,  part  of 
the  assets,  not  through  them ; 
which  funds  he  wasted.  Lord 
Shipbrook  v.  Lord  Hinckin* 
brook.  232 

6.  To  discharge  a  co-Executor  the 
act  must  be  necessary  for  the 
purposes  of  the  will ;  and  he 
must  use  reasonable  diligence 
in  inquiring  into  the  truth  of 
the  representation.  254 

7.  Executor,  doing  any  act,  by 
which  property  gets  into  the 
possession  of  another  Executor, 
though  with  an  innocent  mo- 
tive, is  equally  answerable. 

Otherwise,  if  he  is  merely 
passive. 


EXECUTOR— cOTftnticd 

The  Cestui  que  trust  barred 
by  acquiescence.  Longford  v. 
Gascoyne,  333 

8.  Executor,  in  trust  for  infants, 
unnecessarily  calling  in  the 
property,  out  upon  good  se- 
curity at  5  per  cent,  except  a 
small  part,  keeping  large  balan- 
ces in  his  hand,  and  using  it 
as  his  own,  charged  with  inter- 
est at  5/.  per  cent,  and  costs. 
MosUy  V.  Ward,  581 

See  Practice,  8.     Represent- 
atives.    Trust,  1,  5,  6. 
EXECUTORY  DEVISE. 

In  executory  devise  the  time   of 
gestation  may  be  taken  both  at 
the  beginning  and  the  end.  149 
See  Perpetuity,  1. 
EXEMPTION.— See  Exoneration. 
EXONERATION   of  the   PER- 
SONAL  ESTATE. 

1.  Devise,  in  trust,  to  sell  and  pay 
off  a  mortgage ;  and  to  raise 
another  sum  ;  which  the  testa- 
tor gave  to  his  daughters.  The 
personal  estate,  though  be- 
queathed after  payment  of  debts 
and  legacies,  exempted  from 
the  payment  of  those  two  sums, 
without  express  words,  upon  the 

.  plain  intention.  Hancoz  v. 
Abbey,  179 

2.  To  exonerate  the  personal  es- 
tate from  the  testator's  debt  by 
mortgage,  either  express  words 
or  a  plain  intention  must  be 
found.  186 

3.  A  devise  to  sell  for  payment  of 
all  debts  will  not  exonerate  the 
personal  estate.  186 


FELONY.— See  Bankrupt,  27. 
FORECLOSURE.— See  Mortgage. 
FOREIGN   ATTACHMENT. 

See  Bankrupt,  7. 
FOREIGN  STATE. 

1.  Whether  a  foreign  state,  not  ac- 
knowledged by  this  country, 
can  maintain  a  suit  here,  viz. 
the  Government  of  Switzerland, 


TABLE   OP   CONTENTS. 


XI 


FOREIGN  BTATFr— continued. 
in  consequence  of  the  Revo- 
lution, suing  for  stock,  vested 
in  trustees  by  the  former  Gov- 
ernment, QucBre,  Dolder  v. 
Lord  Huntingfield.  283 

2.  A  war  between   foreign  coun- 
tries must  be  proved  :    but  the 
Courts  take  notice  of  a  war,  in 
which  this  country  is  engaged 
without  proof.  292 

3.  Stock  in  this  country,  in  trust 
for  the  colony  of  Maryland  be- 
fore the  American  Revolution, 
not  affected  by  a  transfer  dur 
ing  the  war.  294 

FRAUD. 

1.  Relief  against  the  Statute  of 
Frauds  on  the  ground  of  fraud ; 
as  against  an  absolute  convey- 
ance upon  marriage ;  the  agree- 
ment being  subject  to  a  defeaz- 
ance.  628 

2.  Devisee,  preventing  the  testator 
from  charging  a  legacy  by  un- 
dertaking to  pay  it,  bound  in 
Equity,   though    not    at    Law. 

638 

3.  Tenant  in  tail  prevented  from 
completing  a  recovery  by  the 
fraud  of  a  person,  whose  wife  is 
entitled  to  remainder. 

Relief   in    Equity;   treating 

the  estate,  even  in  favor  of  a 

volunteer,    as    if  the  recovery 

had  been  suffered.  639 

See  Set-off,  1. 

FRAUD  UPON  MARRIAGE  CON 

TRACT.— See  Agreement,  1. 
FRAUDS  (Statute  of). 

See  Agreement,  8.  Evidence,  3. 
FREE  GRAMMAR  SCHOOL. 

See  Charity,  3. 
FREIGHT. 

1.  The  property  in  the  freight 
may  be  distinct  from  that  in 
the  ship  ,*  and  is  an  insurable 
interest.  629 

2.  Assignment  of  freight  alone  is 
not  within  the  Ship  Registry 
Act.  636 


GENERAL  ORDER.— See  page 

542 
GRAMMAR  SCHOOL. 

See  Charity,  3. 
GRAND  CHILD. 

See  Issue.     Maintenance,  3. 
f 


H 


HABEAS  CORPUS. 

See  Bankrupt,  26,  27. 
HEIR. 

Plain  words  of  gifl  or  necessary 
implication  are  required  to  dis- 
inherit an  heir  at  law.  92 
See  Representatives.    Trust, 
1. 
HOLDER  OP  BILLS.— See  Bill. 
HUSBAND.— See  Baron  and  Feme. 
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ILLEGAL    PARTNERSHIP    in 
UNDERWRITING.  — See   Ac- 

count. 

INCUMBRANCE.— See  Purchaser. 

INFANT. 

See  Conversion  of  Estate. 
Maintenance,  1.  Merger. 
Practice  18,  19.  Repre- 
sentatives, 1,  2.     Will,  1. 

INFORMATION.— See  Charity. 

INJUNCTION. 

Plaintiff  entitled  to  an  injunction, 
on  affidavit,  as,  to  stay  proceed- 
ings at  Law  by  a  party  abroad, 
must  state  the  whole  of  his  case 
within  his  knowledge  upon  the 
original  Bill ;  and  cannot  afler 
answer,  upon  which  he  neither 
moved  nor  excepted,  have  the 
injunction  upon  amendment 
and  affidavit,  as  a  general  rule ; 
subject  to  exception ;  as  cir- 
cumstances come  to  his  knowl- 
edge subsequently :  surprise  ; 
&c.     Norris  v.  Kennedy.   565 

INSURABLE  INTEREST. 
See  Freight,  1. 

INSURANCE.— See  Account. 
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INTEREST. 

See   Bankrupt,  36.     Executor, 
1,  2,  8.     Practice,  8.     Prin- 
cipal and  Agent,  1. 
INTERROGATORY. 

See  Pleading,  4. 
IRELAND.— See  Ne  exeat  Regno, 

1. 
ISSUE. 

Grandchildren,  as  well  as  chil- 
dren, entitled  under  the  word 
"  Issue."  Bernard  v.  Mounta- 
gue.  508,  n. 

See  New  Trial,  1.    Practice, 
3.  •^ 


JAMAICA.— See  West  Indies,  1, 2. 
JOINT   CREDITOR. 

See  Bankrupt,  11. 
JOINT  TENANT. 

Residue  bequeathed  to  two ;  they 
take  a  joint  interest. 

An  agreement  for  severance 
as  to  the  whole  may  be  inferred 
from  their  conduct;  dividing, 
as  the  property  was  received, 
Craohe  v.  De  Vandes.  330 

JUDGMENT. 

Though  a  judgment  creditor  can- 
not stir  at  Law  without  a  Scire 
Facias,  before  the  Master  it  b 
sufficient  to  produce  the  record 
of  the  judgment,  and  swear,  the 
debt  is  due.  36 

See  Creditor  and  Debtor. 
JUDGMENT   CREDITOR. 

See  Tacking,  2. 
JURISDICTION. 

See  Foreign  Estate,  1.     Policy 
(Public,)  1. 


K 

KING'S  BENCH  (Court  of.) 
See  Practice,  5. 


LACHES. 

See  Principal  and  Agent,  1. 


LANDLORD   and   TENANT. 

1.  Whether,  without  express  stipu- 
lation, a  person  under  a  contract 
with  a  lessee  for  years  to  pur- 
chase the  terra,  can  insist  upon 
a  production  of  the  lessor's  title, 
and  whether  the  lessee  can  com- 
pel such  production,  Quaere, 

The  lessee's  bill  for  a  specific 
performance  dismissed :  his  in- 
terest, described  as  50  years,  the 
residue  of  a  term,  free  from  in- 
cumbrances, being  a  few  years 
only  of  an  old  term,  and  a 
reversionary  term  from  anoth- 
er lessor ;  and  old  incumbran- 
ces not  shown  to  be  discharged. 
White  V.  FoljanAe.  337 

2.  Lessee  cannot  dispute  the  title 
of  his  landlord.  344 

3.  Generally  the  death  of  either 
party  determines  a  .tenancy  at 
will.  391 

4.  Interest  from  year  to  year 
transmissible  to  representatives, 
beneficially,  or  as  trustees.  393 

See  Agreement,  2. 

LAND-TAX. 

1.  Whether  an  annuity  or  rent- 
charge  out  of  the  profits  of  the 
New  River  Company  is  to  bear 
the  full  assessment  to  the  land- 
tax,  or  is  to  have  the  benefit, 
according  to  the  proportion,  of 
a  reduction,  in  consequence  of 
an  assessment  upon  the  profits  of 
the  Company  at  an  under-value, 
Qu€ere, 

The  bill  by  the  annuitant  was 
dismissed:  the  Court  refusing 
to  raise  an  Equity  as  to  the  pro- 
fit arising  from  disobedience  to 
the  Act.  Adair  v.  The  New 
River  Company,  429 

LAND-TAX  REDEMPTION. 
See  Representatives,  1. 

LtiASE. 

See  Agreement,  2.    Will,  7,  9. 

LEGACY. 
Legacies  to  one  younger  child  of 
«'the  sum  of  12,000/.  of  my 
funded  property  to  be  transferred 
in  his  name  or  employed  as  it 
shall   iqipear  most  beneficial." 
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LEGACY— coTUinued, 

To  another,  the  **  sum  of 
12,000/.  in  every  respect  the 
same."  To  a  third,  the  sum  of 
"  12,000/.  to  be  enjoyed  by  him 
in  every  respect"  as  the  former: 
The  residue  real  and  personal 
to  the  eldest  son. 

The  legacies  to  the  younger 

•  children  pecuniary,  not  specific : 

the    fund,   if   deficient,   to    be 

equally    divided    among    them. 

Lambert  v.  Lambert,  607 

See  Satisfaction,  1. 

LESSOR  AND  LESSEE. 

See  Landlord  and  Tenant. 

LETTERS. 

See  Agreement,  10,  15. 

LIS  PENDENS 

See  Mortgage,  1. 

LORDS.— See  Appeals. 

LOST   DEED.— See  Evidence,  1. 

LUNACY. 

1.  Issue  directed  upon  a  lunacy, 
established  by  two  verdicts. 

To  supersede  a  Commission, 
it  is  not  necessary,  that  the 
mind  should  be  restored  to  its 
original  state;  competence  to 
common  purposes,  as  to  make  a 
Will  of  personal  estate,  is  suf- 
ficient. But  the  absence  of  the 
disorder,  especially  if  of  a  dan< 
gerous  tendency,  must  be  satis- 
factorily proved  by  the  evidence 
of  persons,  having  competent 
knowledge  of  the  whole  subject, 
not  only  as  to  the  present  state 
of  the  party,  but  with  reference 
to  all  the  former  evidence.  Ex 
parte  Holyland.  10 

2.  Expenditure  by  the  Committee 
of  a  lunatic's  estate  without  a 
previous  application  not  to  be 
allowed.  Ex  parte  Morton, 
Ex  parte  Hilbert.  397 

See  Receiver,  3. 


M 

MAINTENANCE. 

1.  Testator  directed  maintenance 
for   his  sons  during  minority 


MAINTENANCE— co«fini/^rf. 

and  for  his  daughter  till  21,  or 
marriage;  and  gave  her  a  leg- 
acy, in  case  she  should  attain 
21 ;  payable  at,  and  to  carry  in- 
terest from,  that  time.  Having 
married  at  18,  she  was  allowed 
maintenance  for  the  interval,  ' 
until  21.  Chambers  v.  Goldwin. 

1 

2.  Legacy  to  a  child,  payable  at  a 
future  day.  2 

Maintenance  allowed;  though 
no  direction  as  to  interest. 

3.  Jftaintenance  out  of  interest  of 
a  legacy  to  grand  children, 
when  the  youngest  should  attain 
21,  refused.     Lomax  v.  Lomax. 

48 

4.  Residue  bequeathed  to  infants, 
with  survivorship  among  them 
in  the  event  of  death  under  the 
age  of  21.  Maintenance,  not 
being  directed  by  the  Will,  was 
not  ordered  by  the  Court ;  there 
being  a  limitation  over  upon  the 
death  of  all  under  21  to  their 
sister ;  having  no  other  interest 
in  that  fund  ;  though'  a  distinct 
legatee  by  the  same  Will. 

The  case,  in  which  the  Court 
has  given  maintenance,  has 
been,  where,  the  fund,  being 
given  to  the  children  with  sur- 
vivorship among  them,  their  in- 
terest, and  the  chance  of  taking 
the  whole,  as  survivor,  was 
equal ;  and  no  other  person  in* 
terested.   Ex  parte  Kehble,  604 

MANDAMUS.— See  Bankrupt,  25. 

MARRIAGE. 

See  Baron  and  Feme.     Parent 
and  Child. 

MEMBER  OP  PARUAMENT. 
See  Ne  exeat  Regno,  1. 

MERGER. 

The  case  of  Merger  with  reference 
to  tenants  in  tail,  infant,  and 
adult.  277 

MODUS.— See  Tithes,  1,  2. 

MONEY.— See  Will,  14. 

MORTGAGE. 

1.  Effect  of  Lis  pendens :  subse- 
quent mortgagees  of  an  Equity 
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MORTGAGE— cwifintwrf. 

of  redemption  bound  by  a  de- 
cree of  foreclosure ;  though  not 
made  parties. 

An  exception  by  a  purchaser 
on  that  ground  was  disallowed ; 
and  a  specific  performance  de- 
creed ;  with  costs.  Bishop  of 
Winchester  v.  Paine,  194 

2.  Default  of  payment  under  a 
decree  upon  a  bill  for  redemp- 
tion  operates  as  a  foreclosure. 

199 

3.  Equitable  mortgage  from  a  de- 
posit of  part  of  the  title-deeds ; 
with  evidence,  not  merely  parol, 
but  in  writing,  that  the  object 
was  to  create  a  security  upon 
the  whole.  Ez  parte  WethereU. 

398 

4.  Equitable  mortgage  by  delivery 
of  deeds.  The  possession  of  the 
deeds  is,  if  no  other  purpose  is 
shown,  evidence  of  an  agree- 
ment, that  the  estate  itself  shall 
be  a  security. 

Whether  it  is  necessary  to 
deliver   all   the  deeds,  Quare. 

401 

5.  Equitable  mortgage  by  the  de- 
posit of  a  lease.  Ex  parte 
Haigh.  403 

See  Tacking. 
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NE  EXEAT   REGNO. 

1.  Writ  of  Ne  exeat  Regno^  to  re- 
strain a  member  of  parliament 
going  to  Ireland,  refused.  Ber- 
nal  V.  Marquis  of  Donegal,    43 

2.  Ne  exeat  Regno  to  restrain 
going  to  Scotland.  46 

3.  Original  object  of  the  Writ  of 
Ne  exeat  Regno  to  prevent  a 
subject  going  to  the  King's 
enemies.  46 

4.  The  Court  of  Exchequer  grant 
orders  in  nature  of  the  Writ  of 
Ne  exeat  Regno ;  applying  them 
only  to  cases,  to  which  this 
Court  would  apply  the  writ.   46 

/>.  To  obtain  a  writ  of  Ne  exeat 


NE  EXEAT  ^^GiSO— continued. 
Regno  an  affidavit  to  informa- 
tion and  belief  of  an  intention 
to  quit  the  kingdom,  or  circum- 
stances, making  it  necessary,  as 
an  order  for  military  officers  to 
join  their  regiments  abroad,  not 
sufficient.  Hannay  v.  M^En^ 
tire,  54 

6.  In  account  the  Writ  Ne  tneat 
Regno  -granted  ;  though  bail 
might  be  had  at  law.  55 

NEW  TRIAL. 

Discretion  to  refuse  a  new  trial  of 
an  issue;  if  justice  has  been 
done  upon  the  whole;  though 
some  evidence  may  have  been 
improperly  rejected  at  law.     51 

NOTICE. 

1.  Bankruptcy  of  acceptor  does 
not  dispense  with  the  necessity 
of  notice  to  the  drawer.       412 

2.  A  person,  affected  by  notice, 
has  the  benefit  of  the  want  of  no- 
tice by  intermediate  parties.  478 

See  Agent.  Executor,  7. 
Principal  and  Agent,  1. 
Purchaser,  4.     Trust,  4. 


OCCUPANCY.— See  Trust,  6. 
OPENING  BIDDINGS. 

See  Practice,  6. 
ORDER.— See  General  Order. 
ORDINARY.— See  Tithes  2. 


PARENT  AND  CHILD. 

1.  Husband  and  wife  purchasers 
by  the  marriage  for  their  chil- 
dren. 228 

2.  Parties  to  a  marriage  settlement 
are  purchasers  for  their  issue. 

235 
See    Baron    and    Feme,  6. 
Maintenance. 
PARLIAMENT   (Member  or.) 

See  Ne  exeat  Regno^  1. 
PAROL  EVIDENCE. 
See  Satisfaction,  1 ,  2. 
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PARTICEPS  CRIMINIS. 
See  Policy  (Public,)  2. 
PARTITION. 

1:  Under  a  Commission  of  parti- 
tion to  four  Commissioners  two 
different  returns  were  made; 
each  by  two  Commissioners. 

The    Court    would   not   act 
upon  either ;  and  another  Com- 
•  mission  issued  to  five  Commis- 
sioners.     Watson  V.  The  Duke 
of  Northumberland.  153 

2.  Distinction  between  exchange 
and  partition.  476 

3.  Whether  a  power  to  exchange 
can  be  executed  by  partition, 
Quarc,  476 

See  Power,  1,  2. 
PARTNERSHIP. 

1.  Upon  a  dissolution  of  partner- 
ship, by  the  retirement  of  a 
partner,  followed  by  bankruptcy, 
the  right  of  the  joint  creditors 
against  joint  property,  remain- 
ing in  specie,  depends  upon  the 
bona  Jidts, 

The  transaction  in  this  in- 
stance having  that  character, 
the  petition  of  joint  creditors 
was  dismissed.  Ei  parte  WiU 
Hams.  3 

2.  Equity  among  partners^  and  the 
consequences  upon  a  dissolu- 
tion, with  reference  to  each 
other  and  creditors.  5 

*d.  Execution  under  a  judgment  by 
a  separate  creditor  as  to  a 
moiety  :  whether  in  equity  sub- 
ject to  the  partnership  account, 
Quarc  *  85 

See    Bankrupt,    8,    11,  20. 
Creditor  and  Debtor.  Rep- 
resentatives, 3. 
PARTNERSHIP     IN     UNDER 
WRITING   ILLEGAL. 
Sec  Account. 
PARTY. 

1.  Upon  a  Bill  for  equitable  relief 
as  to  a  rent-charge,  all  the  per- 
sons, whose  estates  are  liable 
must  be  parties.  The  rule  dis- 
pensed with  under  circumstan- 
ces, making  it  impracticable  or 
highly  inconvenient.  367 


VAWTY— continued, 

2.  Upon  an  objection  for  want  of 
parties  not  necessary  to  point 
them  out  by  name ;  if  described 
so  as  to  enable  the  Plaintiff  to 
make  them  parties.  369 

3.  The  general  rule,  requiring  all 
persons  interested  to  be  parties, 
dispensed  with,  where  it  is  im- 
practicable, or,  extremely  diffi- 
cult. In  such  a  case,  to  obtain 
a  decree,  to  establish  the  right 
of  suit  to  a  mill,  for  instance, 
the  Court  only  requires  parties 
sufficient  to  secure  a  fair  con- 
test; and,  the  right  of  being 
established  in  that  way,  conse* 
quential  relief  may  be  had 
against  the  rest  in  another  suit. 
Adair  v.  The  New  River  Com- 
pany. 429 

See  Charity,  6.    Mortgage,  1. 
Practice,  13.     Tithes,  2. 

PAUPER. 

Affidavit,  that  the  defendant  is  not 
worth  more  than  5/.  except  the 
matters  in  question,  will  not 
entitle  him  to  defend  in  forma 
pauperis.  On  that  ground  he 
was  dispaupered.  Spencer  v. 
Bryant.  49 

PECUNIARY  LEGACY. 
See  Legacy. 

PERFORMANCE. 
See  Agreement. 

PERPETUITY. 

1.  Ante,  Vol.  IV.  227 

Devise  of  real  estates  of  the 
annual  value  of  near  5000/.,  and 
other  estates,  directed  to  be 
purchased  with  the  residue  of 
the  personal  estate,  amounting 
to  above  600,000/.  to  trustees 
and  their  heirs  &c.  upon  trust 
during  the  lives  of  the  testator's 
sons  A.  B.  and  C.  and  of  his 
grandson  D.  and  of  such  other 
sons  as  A.  now  has  or  may  have 
and  of  such  issue  as  D.  may 
have  and  of  such  issue  as  any- 
other  sons  of  A.  may  have  and 
of  such  sons  as  B.  and  C.  may 
have  and  of  such  issue  as  such 
sons  may  have  as  should  be  liv- 
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ing  at  his  decease  or  born  in 
due  time  afterwards  and  during 
the  life  of  the  survivor  to  receive 
the  rents  and  profits,  and  from 
time  to  time  to  invest  the  same, 
and  the  produce  of  timber,  6lc. 
in  other  purchases  of  real  es- 
tates; and  after  the  death  of 
the  survivor  of  the  said  several 
persons  that  the  said  estates 
shall  be  divided  into  three  lots ; 
and,  that  one  lot  shall  be  con- 
veyed to  the  eldest  mole  lineal 
descendant  then  living  of  A.  in 
tail  male;  remainder  to  the 
second,  &c.  and  all  and  every 
other  male  lineal  descendant  or 
descendants  then  living,  who 
shall  be  incapable  of  taking  as 
heir  in  tail  male  of  any  of  the 
persons,  to  whom  a  prior  estate 
is  limited,  of  A.,  successively  in 
tail  male ;  remainder  in  equal 
moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or 
descendants  then  living  of  B. 
and  C.  as  tenants  in  common  in 
tail  male  in  the  same  manner, 
with  cross  remainders;  or,  if 
but  one  such  male  lineal  des- 
cendant, to  him  in  tail  male; 
remainder  to  trustees,  their 
heirs,  &c. 

The  other  two  lots  were  di- 
rected  to  be  conveyed  to  the 
male  descendants  of  B.  and  C. 
respectively  in  the  same  man- 
ner, and  with  similar  limitations 
#  to  the  male  descendants  of  their 
brothers,  and  to  the  trustees  in 
fee ;  and  it  was  directed,  that 
the  trustees  should  stand  seised, 
upon  the  failure  of  male  lineal 
descendants  of  A.  B.  and  C.  as 
aforesaid,  upon  trust  to  sell,  and 
pay  the  produce  to  his  Majesty, 
his  heirs,  and  successors,  to  the 
use  of  the  sinking  fund ;  the 
accumulation  till  the  purchases 
or  sales  can  take  place,  to  go  to 
the  same  purpose ;  with  a  direc- 
tion, that  all  the  persons  becom- 
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ing  entitled  shall  use  the  sur- 
name of  the  testator  only. 

The  decree,  establishing  the 
trusts  of  the  Will,  was  affirmed 
by  the  House  of  Lords  upon  ap- 
peal.    TheUusson  v.  Woodford. 

112 

2.  Testator  may. give  a  life-estate, 
to  be  appointed  by  the  survivor 
of  1001)  persons.  145 

3.  Prq)erty  may  be  so  limited  as 
to  make  it  unalienable  during 
any  number  of  lives,  not  exceed- 
ing that,  to  which  testimony  can 
be  applied,  to  determine,  when 
the  survivor  drops.  146 

4.  Leasehold  estates  bequeathed, 
in  trust  to  pay  the  rents  and 
profits  to  the  persons  for  the 
time  being  entitled  under  the 
limitations  of  real  estate,  de- 
vised in  strict  settlement :  with 
power  to  the  trustees,  at  any 
time  with  the  consent  of  the 
persons  so  entitled,  or,  if  mi- 
nors, at  their  own  discretion,  to 
sell,  and  invest  the  produce  in 
real  estate,  to  the  same  uses. 

The  leasehold  estates  vest  ab- 
solutely in  the  tenant  in  tail  up- 
on his  birth ;  and  the  power  is 
void.     Ware  v.  PoViill       257 

5.  As  to  the  effect  of  a  direction 
by  Will,  that  personal  property 
shall  go  with  a  settled  estate,  as 
far  as  the  rules  of  law  and 
equity  will  permit.  Quaere,   280 

See  Executory  Devise. 
PERSONAL    ESTATE    EXON- 
ERATED.—See  Exoneration. 
PLEADING. 

1.  Under  the  general  charge  as  to 
the  fact  of  payment  the  Plain- 
tiff may  interrogate  as  to  all  the 
circumstances  that  go  to  prove 
or  disprove  the  truth  of  the  fact, 
as  when,  where,  &c.  without 
particular  charges.  Faulder  v. 
Stuart.  .  290 

2.  Plen,  not  of  a  fact  dehors  the 
bill,  but  only  a  negative  of  some 
circumstances,  stated  by  it.  302 

3.  Plea,  merely  a  negation  of  the 
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circumstances,    stated    by   the 
bill.  305 

4.  Though  under  the  allegation  of 
a  fact  by  a  bill  the  Plaintiff  may 
interrogate  to  incidental  circum- 
stanceSy  he  cannot  as  to  a  dis- 
tinct subject.  Bullock  v.  Riclh 
ardson,  373 

5.  Formerly  a  bill  contained  little 
more  than  the  statement.      574 

See  Answer.     Demurrer. 
POLICY  (Public). 

1.  Jurisdiction  of  equity  to  order 
an  instrument  to  be  delivered 
up;  though  void  at  law;  aa  if 
against  policy.  535 

2.  Where  the  transaction  is  against 
policy,  relief  to  a  particeps 
crimtnis,  535 

See  Registry  of  Ships,  4,  5. 
PORTION.— See  Satisfaction,  2 
POWER. 

1.  Power  of  sale  not  well  executed 
by  a  partition.  3f  Queen  t. 
Farquhar,  467 

2.  Power  of  exchange  or  partition 
does  not  include  a  power  of 
sale.  473 

3.  Under  a  power  to  alter  uses  the 
new  use  ^ill  not  arise  except  in 
the  very  circumstances  pre- 
scribed by  the  contract.        475 

See  Agreement,  4.  Partition, 
PRACTICE.  [3. 

1.  After  answer,  submitting  to  per- 
form the  contract,  if  a  good  title 
can  be  made,  reference  directed 
on  motion,  whether  a  good  title 
can  be  made;  and,  whether  it 
appears  upon  the  abstract 
Wright  V.  Bond.  39 

2.  Sequestration  for  want  of  an- 
swer to  be  obtained  only  upon 
an  order  Nisi;  not  absolute  in 
the  first  instance.  Bemal  v. 
The  Marquis  of  Donegal       43 

3.  Issue  directed  at  the  Rolls :  a 
motion  for  a  new  trial  may  be 
made  before  the  Lord  Chancel 
lor.  Pemberton  v.  Pemherton.  50 

4.  A  cause  may  be  set  down  for 
farther  directions,  or  upon  the 
equity  reserved,  before  the  Lord 
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Chancellor,  or  the  Master  of  the 
Rolls  without  regard  to  the  cir- 
cumstance, where  it  was  heard 
originally.  53 

5.  The  Court  of  King's  Bench  will 
not  hear  any  thing  against  the 
affidavit  to  hold  to  bail.  The 
Court  of  Common  Pleas  hear 
affidavits  in  explanation.         55 

6.  Biddings  not  opened  after  con- 
^    firmation  of  the  Report ;  unless 

fraud  in  the  purchaser;  or 
fraudulent  negligence  in  another 
person,  as  the  agent;  of  which 
it  would  be  against  conscience 
that  the'  purchaser  should  take 
advantage ;  or,  unless  some  par- 
ticular principle  arises  out  of 
the  character  of  the  purchaser, 
as  connected  with  the  ownership 
of  the  estate,  or  some  trust  or 
confidence,  or  his  conduct  in 
obtaining  the  Report.  Morice 
V.  Hie  Bishop  of  Durham.    57 

7.  Upon  a  motion  to  discharge  an 
Order  to  take  the  bill  pro  con* 
fesso  on  payment  of  costs  and 

an  offer  to  put  in  an  answer,  the 
Court  required  to  see,  what  an« 
swer  they  proposed  to  put  in. 

Whether  the  application 
should  be  for  leave  to  answer, 
Quare.  77 

8.  Executor,  directed  not  to  derive 
any  advantage  from  keeping 
money  in  his  nands  without  ac- 
counting for  legal  interest,  and 
to  accumulate  for  the  Cesiuis 
que  Trust,  infants.  Decree,  di- 
recting a  computation  of  inter- 
est at  5  per  cent,  on  all  sums 
received  by  him,  while  in  his 
hands ;  **  and  that  the  Master  do 
in  such  computation  make  half 
yearly  rents."  The  object  of 
that  direction  is  to  charge  com- 
pound interest ;  and  the  decree, 
though  perhaps  going  farther 
than  usual,  was  held  under  the 
circumstances  properly  executed 
by  a  computation  of  interest 
upon  each  receipt  from  the  day 
it  was  received ;  the  balance  of 
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receipts,  with  the  interest  so  cal- 
culated, and  payments  being 
struck  at  the  end  of  the  hal^ 
year ;  and  that  balance,  so  com- 
posed of  principal  and  interest, 
being  carried  forward  as  an  item 
in  the  account,  producing  inter- 
est. Raphael  v.  Boehm,  92 
9.  Defendant  until  a  fourth  insuffi- 
cient answer  is  entitled  to  be 
discharged  from  custody  for  the 
^  contempt  immediately  on  putp 
ting  in  a  farther  answer,  without 
waiting  the  Report  upon  the 
reference  of  the  exceptions; 
though  the  costs  have  not  been 
accepted.  Bailey  v.  Bailey.  151 

10.  After  a  decree,  merely  directing 
inquiries,  such  an  Order  as 
could  be  had  on  farther  direc- 
tions may  by  consent  be  made 
on  motion ;  as,  in  this  instance, 
to  dismiss  the  bill  with  costs. 
Anon,  169 

11.  Order  upon  the  Sheriff  to  pay 
to  the  party  money  under  an  at- 
tachment for  not  paying  costs. 
Anon,  170 

12.  Legacy  of  stock  at  a  particular 
age.  Order  upon  the  petition 
of  one  legatee,  having  attained 
the  age,  for  a  transfer  of  his 
share  to  his  Attorney.  HiU  v. 
Chapman.  239 

13.  Abatement  by  the  death  of  one 
of  thePlaintifis,  tenants  in  com- 
mon. Bill  of  revivor  by  his  rep- 
resentative. The  survivor,  if 
not  a  Co-Plaintiff,  must  be  made 

•  a  Defendant. 

Whether  the  original  Defend- 
ant, having  had  orders  for  time 
to  answer  the  original  bill,  can 
begin  again  with  the  usal  course 
of  orders  for  time  to  answer  in 
the  revived  cause.  Quaere.  Fal 
lowes  V.  Williamson.  306 

14.  Upon  a  revivor  by  Scire  Facias 
according  to  the  old  practice  all 
the  Plaintiffs  must  have  joined. 

311 

15.  Order  for  taxing  a  bill  of  costs, 
entitled  in  the  cause,  if  obtained 
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by  a  party  to  the  cause,  regular, 
under  the  general  jurisdiction. 

But  a  person,  not  a  party  in 
the  cause,  must  apply  Ex  parte 
under  the  Statute  2  Geo.  III.  c 
23,  s.  22. 

Such  an  irregularity  would  be 
waived  by  proceeding  under  the 
Order. 

Whether  a  party,  having  ob- 
tained such  an  Order  in  a  caoeCy 
may  pursue  it  under  the  Statute, 
Quiere.    Bignol  v.  Bignol.  328 

16.  The  practice  settled,  that  there 
should  be  an  Order  for  the  Mas- 
ter to  proceed  de  die  in  diem. 

Such  Order  not  imperative  on 

the  Master,  but   subject  to  his 

i      discretion. '    Purcell  v.  MNor 

mara,  362 

17.  A  purchase  before  the  Master  is 
not  complete  before  confirma- 
tion of  the  Report.  Therefore 
a  loss  by  fire  after  the  Report, 
but  before  confirmntion,  falls 
upon  the  vendor ;  and  the  cir- 
cumstance, that  the  sale  had 
been  delayed  by  the  purchaser, 
having  opened  the  biddings, 
was  not  attended  to.  Fx  parte 
Minor.  559 

18.  Order,  that  the  name  of  an 
infant  Plaintiff  may  be  struck 
out ;  that  he  may  be  made  a  de- 
fendant.    Tappen  v.  Norman. 

563 

19.  An  infant  Defendant,  abroad, 
cannot  have  a  guardian  as- 
signed, to  put  in  his  answer,  in 
motion  :  but  a  Commission  must 
go.     Tappen  v.  Norman.      563 

20.  Plaintiff,  having  obtained  the 
usual  Order  to  amend,  and  that 
the  Defendant  shall  answer 
amendments  and  exceptions  to- 
gether, cannot  take  a  new  ex- 
ception as  to  any  thing  in  the 
original  bill ;  but  must  go  before 
the  Master  upon  the  old  excep- 
tions, as  they  apply  to  the  orig- 
inal bill,  and  upon  new  excep- 
tions, as  to  the  new  matter  in- 
troduced   by  the  amendments; 
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which  however  the  Master  may 
consider  with  reference  to  such 
parts  of  the  original  bill  as  apply 
to  them.  Partridge  v.  Hay- 
craft  670 
31.  Ailer  answer  upon  exceptions 
Plaintiff  cannot  add  to  his  ex- 
ceptions ;  but  may  refer  the  an- 
swer back  upon  them.          575 

22.  After  motion  to  amend  the  bill, 
and  that  amendments  and  ex- 
ceptions shall  be  answered  to- 
gether, if  the  exceptions  are 
answered,  before  the  Order  is 
drawn  up,  it  is  regular.         578 

23.  The  usual  security  for  costs  by 
a  Plaintiff,  residing  out  of  the 
jurisdiction,  not  increased  upon 
special  circumstances;  as  di^ 
tress ;  unless,  the  Plaintiff  ask- 
ing some  favor  terms  may  be 
imposed  upon  him.  Ogilvie  v. 
Heme,  598 

24.  Motion  not  to  be  postponed 
so  as  to  affect  the  right  to  no- 
tice.    Coffin  V.  Cooper.        600 

25.  Original  decree  not  to  be  found ; 
but,  having  been  acted  upon  by 
Reports,  and  recited  in  an  Or- 
der on  farther  directions,  was 
allowed  to  be  drawn  up  from  an 
office  cq)y,  and  entered  nunc 
pro  tunc,     Donne  y.  Lewis,  601 

26.  Afler  decree  the  bill  cannot  be 
dismissed  by  consent ;   but  an 

•  arrangement  for  disposing  of 
the  fund  in  Court  may  have 
effect  by  consent  on  farther  di- 
rections.      LasKley    v.    Hogg. 

602 

27.  Creditors  let  in  at  any  time, 
while  the  fund  is  in  Court; 
though  the  time  has  ebpsed. 
Lash  ley  v.  Hogg,  602 

28.  The  only  answer  to  the  motion 
to  dismiss  a  bill  for  want  of 
prosecution  is  the  undertaking 
to  speed  the  cause.  Specid 
circumstances  must  be  the 
ground  of  special  application. 
Lyon  V.  Dumhell,  608 

See  Answer,  2,  3.     Appeal. 
Bankrupt,  32.     Charity,  2, 
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4.     Decree,  pro  Confesso. 
Demurrer,    1,  3,  4.     Evi- 
dence, 5, 6,  7.    Injunction. 
Ne  exeat  Regno. 
PRECEDENT  CONDITION. 

See  Vesting,  3. 
PRE-EMPTION.— See  Will,  10. 
PREROGATIVE. 

See  Ne  exeat  Regno, 
PRESUMPTION. 

See  Purchaser,  1, 2.    Satisfaction. 
PRINCIPAL  AND  AGENT. 
See  ante,  Vol.  V.  485.     VII.  599. 
Claims  by  the  agent  for  the 
expenses    on    account    of   the 
principal,  which  from  the  con- 
duct of  the  agent,  undertaking 
the  business  without  authority 
or  agreement,  could  not  be  as- 
certained, disallowed. 

Interest  not   carried    farther 

than  the  time  the  bill  was  filed 

on  the  ground  of  acquiescence. 

Beaumont  v.  Boultbee,  358 

PRINCIPAL  AND  SURETY. 

Surety  entitled  to  the  same  right 

as   the   creditor,   even    against 

baU.  ♦         22 

PRIORITY. 

See  Purchaser,  4,  5.     Tacking. 
PROMISSORY  NOTE.— See  Will, 

14. 
PUBLIC   POLICY. 

See  Policy.     Registry  of  Ships, 
4,  5. 
PUISNE  INCUMBRANCER. 

See  Purchaser,  4. 
PURCHASER. 

1 .  To  make  good  a  title  to  .  the 
residue  of  an  old  term,  mesne 
assignments,  which  cannot  be 
produced,  will  be  presumed, 
even  at  law.  350 

2.  An  old  incumbrance  to  be  at- 
tended to ;  unless  it  can  be  pre- 
sumed, that  it  does  not  exist.  351 

3.  Mischievous  consequences  of 
the  distinction,  established  by 
the  case  of  Shapland  v.  Smithy 
between  a  title  good  or  bad,  and 
such  as  a  purchaser  will  or  'will 
not  be  compelled  to  take.     465 

4.  A     subsequent     incumbrancer 
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FVRCKASER— continued. 

without  notice  protected  by  get- 
ting possession  of  the  deed, 
creating  an  outstanding  term. 
As  to  the  consequence  to  the 
trustee,  assigning  to  him,  though 
aware  of  a  prior  incumbrance, 
and  whether  the  Court  would 
interfere  by  injunction,  Quare, 

613 
5.  The  question  of  priority  between 
incumbrancers,  if  the  legal  es- 
tate has  not  been  got  in,  de- 
pends upon  the  better  right  to 
call  for  it ;  and  the  prior  incum- 
brancer, if  he  has  that  right,  is 
in  equity  in  the  same  state  as  if 
he  had  an  assignment.  618 

See  Agreement.  Bankrupt, 
15, 16.  Landlord  and  Ten- 
ant, 1.     Practice,  17. 
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RECEIVER. 

1.  Trustee  not  to  be  Receiver ; 
unless  a  special  case,  and  with- 
out emolument.  Si/kes  v.  Hast- 
ings. 363 

2.  Receiver  charged  with  a  loss  by 
the  failure  of  the  banker  ;  hav- 
ing made  the  remittances  to  his 
own  credit  and  use ;  and  not  to 
a  separate  account  for  the  trust. 
Wren  v.  Kirton.  377 

3.  Receivers  and  Committees  not 
to  apply  the  trust  fund  in  repairs 
to  any  considerable  extent  with- 
out a  previous  aplication.  Attor- 
ney General  Y.  Vigor.  563 

4.  Upon  a  Receiver's  application 
to  be  allowed  for  repairs  done, 
an  inquiry  was  directed,  wheth- 
er the  repairs  were  reasonable. 
Attorney     General    v.     Vigor, 

563 
RECOMMENDATION  by  WILL. 

See  Trust,  2. 
REDEMPTION.— See  Mortgage. 
REDEMPTION  op  LAND  TAX. 

See  Representatives,  1. 
REGISTRY  OP  SHIPS. 

1.  Whether,  the  legal  title  under| 


REGISTRY  OP   SHIPS  — con/i*. 
ued. 

an  assignment  of  a  share  in  a 
ship  failing  under  the  Ship  Reg- 
istry Acts,  26  Geo.  lU.  c.  6U. 
34  Geo.  IIL  c.  68,  for  want  of 
the  indorsement  upon  th»  cer- 
tificate within  ten  days  after  the 
return  of  the  ship  to  port,  if 
that  was  prevented  by  fraud,  re- 
lief can  be  had  in  equity,  in 
what  form,  and  whether  it  may 
not  be  had  as  to  the  freight,  if 
not  as  to  the  ship,  though  both 
were  comprised  in  the  same  bill 
of  sale,  quare,  Mestaer  v.  CriU 
lespie,  621 

2.  Policy  of  the  Ship  Registry 
Acts.  625 

3.  Sale  of  a  ship  at  sea  valid  ;  not- 
withstanding the  bankruptcy  of 
the  vendor  before  her  arrival 
in  port,  and  therefore  before  the 
title  is  complete  by  the  indorse- 
ment on  the  certificate  of  regis- 
try ;  if  the  other  requisites  of 
the  Ship  Registry  Act  were 
previously  complied  with.     637 

4.  Distinction  between  the  Bhlp 
Registry  Acts  and  the  Annuity 
Act,  upon  the  public  policy  of 
the  former.  639 

5.  Public  policy  of  the  Ship  Reg- 
istry Acts.  642 

See  Freight,  2. 

RELIEF.— See  Demurrer. 

REMAINDER-MAN. 

See  Representatives,  1. 

REMOTE  LIMITATION. 
See  Perpetuity. 

RENEWAL.— See  Will,  7,  9. 

RENT-CHARGE.— See  Party,  1. 

REPAIRS.— See  Receiver,  3,  4. 

REPRESENTATIVES. 

1.  Application  of  the  personal  es- 
tate of  infant  tenant  in  tail  to 
the  redemption  of  the  land-tax 
by  persons,  not  having  authority 
within  the  Act  Equity,  by 
analogy  to  the  option,  to  be  re- 
served by  guardians,  d&c.  under 
the  Act,  for  the  personal  repre- 
sentative of  the  infant  to  charge 
the  estate  in  the  possession  of 
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REPRESENT  ATIVES-con/inttfJ. 
the  remainder-man.  Ware  v. 
PolhilL  257 

2.  Conversion  of  the  property  of  an 
infant  for  his  benefit  guarded  so 
as  not  to  change  the  nature  of 
it  as  between*the  representatives. 

278 

3.  Partnership  property  of  different 
natures,  partly  real,  partly  per- 
sonal. The  difficulty  of  disen- 
tangling and  arranging  it  is  no 
objection  against  the  heir.     665 

RESIDUE.— See  Will,  4. 
RESIGNATION  of  the  GREAT 

SEAL— See  page  667  a, 
RESTS.— See  Practice,  4. 
REVIVOR.— See  Practice,  13,  14. 
REVOCATION.— See  Power,  3. 
REVOCATION  op  WILL. 
See  Agreement,  9. 
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SALE.— See  Power,  1,  2. 
SATISFACTION. 

1.  Parol  evidence  admitted,  and 
prevailed,  against  the  presump- 
tion, that  a  debt  is  satisfied  by 
a  legacy  of  greater  amount ;  the 
Will  also  affording  an  inference 
in  favor  of  that  presumption. 
Wallace  v.  Pom/ret.  542 

2.  Parol  evidence  admitted  upon 
the  question  as  to  satisfaction  of 
portions.  547 

SCANDAL.— See  Answer,  7. 

SCHOOL.— See  Charity,  3. 

SCOTLAND.— See  Ne  exeat  Reg- 
no, 2. 

SECURITIES.— See  Will,  14. 

SEPARATE  COMMISSION. 
See  Bankrupt. 

SEPARATE     CREDITOR— See 
Partnership,  3. 

SEPARATION — See    Baron    and 
Feme,  6,  7,  11. 

SEQUESTRATION.- See     Prac- 
tice, 2. 

SET-OFF. 

1.  Equitable  set-off  under  circum- 
stances; when  there  could  be 
none  at  law ;  viz.  bankers' direct- 
ed to  lay  out  money  in  navy  an- 


SET'OFF— continued. 

nuities ;  not  doing  so ;  but  rep- 
resenting, that  they  had ;  mak- 
ing entries,  and  accounting  for 
the  dividends,  accordingly  ;  and 
taking  a  joint  promisory  note 
from  the  par^,  under  that  sup- 
position, and  her  brother,  to  se- 
cure a  debt  from  him  to  them ; 
upon  which  the  assignees  under 
their  bankruptcy  sued  him  alone. 
Order  for  proof  of  the  balance, 
setting-off  the  debt  upon  the 
note,  an  injunction,  and  the 
delivery  of  th^  note.  Ex  parte 
Stephens,  24 

2.  Separate  Commission  of  Bank- 
ruptcy. Relief  in  the  nature 
of  set-off  against  a  separate 
creditor  of  the  bankrupt  in- 
debted to  the  partnership  to  a 
greater  amount,  refused.  Ex 
parte  Twogood,  517 

3.  Joint  and  separate  debts  cannot 
be  set  off  against  each  other  at 
law.  519 

See  Bankrupt,  28. 

SfflP.— See  Freight,  1. 

SHIP   REGISTRY. 

See  Registry  of  Ships. 

SOLICITOR.— See  Bankrupt,  2. 

SPECIFIC  LEGACY. 
See  Legacy. 

SPECIFIC  PERFORMANCE. 
See  Agreement. 

SPIRITUAL  COURT. 

See  Baron  and  Feme,  11. 

STAMP  ACTS. 

See  Agreement,  10. 

STATE.— See  Foreign  State. 

STATUTE  OP  FRAUDS. 

See    Agreement,    8.       Evi- 
dence, 3.     Fraud,  1. 

STOCK-JOBBING  ACT. 

Discovery,  in  support  of  an  Action 
to  recover  money  under  the 
Stock-Jobbing  Act,  Statute  7 
Geo.  II,  c.  8,  confined  to  those 
clauses,  as  to  which  it  is  ex- 
pressly given,  with  protection 
from  the  penalties;  and  there- 
fore not  extended  to  the  5th 
and  8th  sections.  Bullock  v. 
Richardson,  373 
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SURETY,     f 

See    Baron    and    Feme,    1. 
Principal  and  Surety. 
SWITZERLAND. 

See  Foreign  State,  1. 


TACKING. 

1.  The  claim  to  tack  by  a  third 
mortgagee,  having  taken  in  the 
first  mortgage  of  the  inheri- 
tance, but  .subject  to  a  Term 
outstanding,  given  up  as  against 
a  mesne  incumbrancer :  as 
against  the  assignees  under  the 
bankruptcy  of  the  mortgagor, 
Quare  :  the  Commission  being 
subsequent  to  the  last  mort- 
gage ;  whether  the  act  of  bank- 
ruptcy was  previous,  doubtful. 
No  objection,  that  the  consider- 
ation for  the  last  mortgage,  was 
a  debt  originally  by  simple  con- 
tract.     Ex  parte  Knott.    609 

2.  Mortgagee  may  tack  a  subse- 
quent Judgment;  but  a  mere 
Judgment-creditor  cannot  tack ; 
not  contracting  for  an  Interest 
in  the  land;  though  he  has  a 
lien.  617 

3.  The  right  to  tack  in  Equity  not 
affected  by  the  relation  to  the 
act  of  bankruptcy.  619 

4.  Tacking  allowed  up  to  a  Decree 
to  settle  priorities ;  not  after- 
wards. 619 

5.  Distinction  as  to  tacking  be- 
tween a  commission  of  Bank- 
ruptcy and  a  Decree  to  settle 
priorities.  617 

TAXATION  OP  COSTS. 

See  Practice,  15. 
TENANT  AT  WILL. 

See  Landlord  and  Tenant,  3. 
Trust,  6. 
TENANT  BY  SUFFERANCE. 

See  Trust,  6. 
TENANT  IN  COMMON. 

See  Joint-tenant. 
TENANT  IN  TAIL. 

See  Merger. 


TITHES. 

1.  A  Bill  to  establish  a  customary 
payment  in  lieu  of  tithes  does 
not  lie  upon  a  simple  demand 
of  tithes,  without  suit  Cror- 
don  v.  Simpkinson.  509 

2.  To  a  Bill  to  isstablish  a  custom- 
ary payment  in  lieu  of  tithes 
the  ordinary  must  be  a  party. 
Gordon  v.  Simpkinson.         599 

TITLE. 

See  Agreement.     Purchaser. 
TRUST. 

1.  Devise  of  a  real  estate  to  be 
sold.  The  object  being  a  pro- 
vision for  legacies,  not  an  abso- 
lute conversion  to  all  intents,  a 
resulting  trust  for  the  heir  at 
law  as  to  the  surplus;  which 
was  not  affected  by  the  appoint- 
ment of  "  Residuary  Executor." 
J5crry  v.  Usher  87 

2.  Testator  devised  a  cq)yhoid 
estate  to  his  wife,  upon  trust  to 
sell,  and  invest  the  money  in 
the  funds;  and  gave  and  be- 
queathed the  interest  and  divi- 
dends to  her  use. 

He  also  gave  and  bequeathed 
to  her  all  his  effects  whatsoever 
and  wheresoever  for  her  main- 
tenance, upon  full  trust  and 
confidence  in  her  justice  and 
equity  that  at  her  decease  she 
would  make  a  proper  distribo- 
tion  of  what  effects  might  be 
lefl  in  money,  goods,  or  other- 
wise, to  his  children ;  account- 
ing what  they  had  aJready  re- 
ceived in  money  or  effects  as 
part  of  their  shares. 

The  widow,  executrix,  enti- 
tled to  the  produce  of  the  copy- 
hold estate  for  life  only  with  a 
resulting  trust  as  to  the  capital 
for  the  heir. 

The  widow  entitled  to  the 
absolute  interest  in  the  persona] 
estate.     IVilson  v.  Major.  205 

3.  Ground  of  the  doctrine  as  to  a 
trustee  buying  the  trust  prop- 
erty ;  and  the  effect  of  acqui- 
escence. 226 

4.  A  trustee   charged,  though  he 
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TRUST— cantinued. 

did  not  receive  the  money,  un- 
der the  circumstances;  having 
joined  in  the  receipt :  the  Sale 
unnecessary ;  and  permitting 
his  co-trustee  to  keep  and  act 
with  the  money  contrary  to  the 
trust. 

Not  charged  in  respect  of  the 
interest  of  one  of  the  cestuis 
que  trust,  having  notice  of  the 
breach  of  trust,  and  acquies- 
cing.    Brice  v.  Stokes.        319 

5.  Distinction  between  trustees 
and  executors,  in  favor  of  the 
former,  where  one,  who  has  not 
received  the  money,  has  joined 
in  the  receipt,  approved  by  Lord 
Eldon.  324 

6.  An  executor  to  a  tenant  by  suf- 
ferance, or  at  Will,  obtaining  a 
larger  interest,  is  a  trustee  for 
the  residuary  legatee  :  like  the 
case     of    general    occupancy, 

392 
See  Executor.     Receiver,  1 


U. 

UNDERWRITING. 

See  Account. 
USE.— See  Power,  3. 


VENDOR  AND  VENDEE. 

See  Agreement.     Purchaser. 
VESTING. 

1.  Residue  bequeathed  to  A.  and 
'*  all  the  other  children  hereafter 
to  be  born  "  of  B.  at  their  res- 
pective ages  of  twenty-one. 

Those  born,  after  one  attains 
that  age,  are  excluded.  Gil- 
bert V.  Boorman.  238 

2.  Ante,  Vol.  VI.  159. 

The  declaration  of  the  De- 
cree, upon  the  principle,  that 
the  residuary  property  vested 
only  as  it  was  received  and  con- 
verted into  money,  was  re- 
versed :  The  Lord  Chancellor's 


VESTING— con^titttof. 

Judgment  being,  that  such  an 
intention,  though,  if  clearly  ex- 
pressed, it  must  notwithstanding 
the  inconvenience  be  executed, 
was  not  the  true  construction 
upon  the  whole  Will ;  and  is  not 
to  be  collected,  unless  clearly 
expressed.  Preliminary  inqui- 
ries directed.  Gaskell  v.  Har- 
man,  489 

3.  Trust  by  mortgage  or  out  of 
rents  and  profits  of  estates  in 
Jamaica  to  pay  testator's  debts, 
and  farther  to  raise  portions ; 
to  become  due  and  be  consider- 
ed as  vested  '*  at  the  expiration 
of  two  years  next  after  my  de- 
cease if  my  debts  shall  then  be 
paid : "  a  condition  precedent 
to  the  vesting ;  ascertained  by 
inquiry,  whether  the  debts 
could  have  been  paid  before 
the  death  of  a  daughter.  Ber- 
nard  v.  Mountague.        508,  it. 


W 

WAR.— See  Foreign  State,  2,  3. 
WASTE. 
In  the  case  of  waste  it  is  not  suffi- 
cient to  swear  to  information 
of  the  intention.  The  affidavit 
must  go  either  to  an  act  or 
threats.      Hannay  v.  Atlntire. 

54 
WEST  INDIA  ATTACHMENT. 

See  Bankrupt,  9. 
WEST  INDIES. 

1.  Debt  contracted  in  Jamaica, 
made  payable  in  London. 

The  expense  of  Commission 
to  the  agent,  remitting  the 
money,  falls  upon  the  debtor. 
Cash  V.  Kennion,  314 

2.  Whether  action  lies  upon  a 
bond,  on  which  jud|rment  has 
been  obtained  in  Jamaica, 
Quarc.  357 

WIFE.— See  Baron  and  Feme. 
WILL. 

1.  A   boy  of  the  age  of  fourteen 
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WILL — continued. 

competent  to  make  a  Will  of 
personal  estate.  11 

2.  A  Will  never  set  aside  without 
an  issue,  Devisavit  vel  non,   53 

3.  Construction,  to  support  the  in 
tention  upon  the  whole  Will, 
against  the  strict  grammatical 
rule.  148 

4.  The  words  ♦'  What  remains," 
at  the  close  of  a  bequest  of  a 
specifie  fund,  held  a  general  re- 
siduary disposition :  the  full 
sense  not  being  necessarily  con- 
fined ;  comprising  therefore  per- 
sonal estate,  bequeathed  upon  a 
contingency  too  remote ;  not  be- 
ing to  take  place  until  thirty 
years  after  the  testator's  death 
Croohe  v.  De  Vandes.  330 

5.  Bequest  of  the  debts,  that  shall 
be  due  at  the  death  of  the  tes- 
tator by  mortgages,  bonds,  or 
open  accounts,  from  certain 
persons,  extended  from  the  ex- 
planation of  a  similar  bequest 
by  another  clause  to  debts  of 
every  description  :  therefore  in- 
cluding judgment.  Stcnhouse 
V.  Mitchell  352 

6.  Bequests  of  leaseholds  for  years 
determinable  upon  lives,  for  life, 
with  remainder  over,  for  all  the 
residue  of  the  testator's  term 
and  interest  to  come  therein  at 
his  decease.  The  term  expired 
in  the  life  of  the  testator ;  who 
continued  to  hold,  and  paid 
half-a-year*s  rent  before  his 
death,  as  tenant  by  the  year. 
Upon  the  general  words,  unre- 
strained, comprising  the  inter- 
est from  year  to  year,  and  the 
intention  upon  the  whole  Will, 
a  subsequent  lease  obtained  by 
the  executrix,  the  widow,  and 
tenant  for  life  under  the  Will, 
was  held  subject  to  the  uses  of 
the  Will ;  as  the  residue  of  the 
term  at  his  death,  if  any,  how- 
ever short,  would  have  been. 
James  v.  Dean,  383 

7.  A  renewed  lease  does  not  pass 
by  a  previous  Will,  bequeathing 


WILL — continued. 

the  lease,  or  the  premises  held 
on  lease.  387 

8.  Words,  prima  facie  equivalent 
to  pass  future  interests  in  per- 
sonal estate,  to  have  that  effect: 
unless  controlled  by  the  context. 


9.  A  renewed  lease  does  not  pass 
by  a  general  bequest  of  all 
leasehold  estates,-  unless  con- 
trolled by  the  context.  391 

10.  A  right  of  pre-emption  given  by 
Will,  whether  at  a  price  ex- 
pressed or  to  Ve  fixed  by  the 
trustees,  will  be  executed :  the 
construction  in  the  latter  case 
being  a  reasonable  price,  to  be 
ascertained  by  reference  to  the 
Master. 

But  to  pass  such  fight  to  the 
heir  or  devisee  the  intention  to 
accept  the  offer  must  appear  by 
some  act,  or,  at  least  by  Will. 
In  this  case,  the  will  directing, 
that  A.  or  whoever  shall  after 
the  testator's  decease  be  en- 
titled to  estates  in  settlement 
may  have  the  refusal,  A.  having 
died  without  showing  such  in- 
tention, and  a  tenant  for  life  of 
part  of  the  settled  estates,  not 
by  the  settlement,  but  under  a 
recovery  by  A.  not  answering 
the  description,  it  was  held, 
that  the  right  did  not  then  exist 
in  any  one.  The  Earl  of  Radr 
nor  V.  Shafto,  448 

11.  In  trying  the  meaning  of  phras- 
es in  a  Will  all  circumstances 
may  be  looked  at,  in  which  the 
Court  might  have  been  called 
upon  to  determine  the  meaning 
of  the  same  phrases  applied  to 
a  different  state  of  circumstan- 
ces. 457 

12.  Trust  by  Will  as  to  a  moiety  of 
the  share  of  the  testator's  mar- 

.  ried  daughter  A.  for  her  sepa- 
rate use,  to  the  end,  that  it  may 
not  be  subject  to  the  control  of 
B.  her  present  husband,  or  any 
other  husband ;  remainder  to 
her  husband   B.   for  life;    re- 
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WILL — continued. 

roainder  for  all  the  children  of 
A. ;  and  in  case  there  shall  not 
be  any  children  of  A.,  or  all 
shall  die  before  twenty-one,  for 
the  survivor  of  B.  and  A.  his 
wife,  his  or  her  executors,  6lc.  ; 
and  as  to  a  rooiety  of  each  of 
the  shares  of  each  of  his  two 
unmarried  daughters,  '*  upon 
the  like  trusts  and  under  the 
like  restrictions"  as  described 
concerning  the  share  of  A 
**  so  and  in  su^h  manner  as  that 
the  same  may  be  secured  for  the 
benefit  of  his  said  daughters  and 
their  children,  and  not  be  sub- 
ject or  liable  to  the  control  of 
any  husbjind  they  may  happen 
to  marry.'*  One  of  the  unmar- 
ried daughters  having  married 
and  died  ^^ithout  issue,  her  hus- 
band, surviving,  not  entitled  to 
any  interest  in  the  ^moiety,  the 
subject  of  the  trust  created  by 
the  Will.  Judd  v.  Wyatt.  483 
13.  Testator  gave  all  his  waggon 
ways,  rails,  staiths,  and  all  im- 
plements, utensils  and  things,  at 
his  death  used  or  employed  to- 
gether with  or  in  or  for  the  work- 
ing, management,  or  employ- 
ment, of  his  collieries,  and 
which  may  be  deemed  as  of  the 
nature  of  personal  estate;  in 
trust  to  be  held  or  enjoyed  with 
the  collieries. 

Decree  by  Lord  Rosslyn,  that 
under  this  bequest  and  upon  the 
circumstances  money  due  from 
the  fitters  and  others,  and  in  the 
Tyne  Bank,  coals  at  the  pits 


WILL — continued. 

and  staiths,  corn,  hay,  horses, 
timber,  oil,  candles,  fire-en- 
gines, and  other  articles  of  stock 
in  trade,  passed. 

That  Decree,  affirined  upon 
a  rehearing  by  Lord  Eldon,  but 
with  considerable  doubt,  was  re- 
versed by  the  House  of  Lords. 
Stuart    V.    Marquis   of   Bute. 

657 

14.  Under  a  bequest  of  **  my  house 
and  all  that  shall  be  in  it  at  my 
death  "  ca^h  passes  :  not  prom- 
isory  notes  and  securities. 

Whether  bank  notes  should 
be  considered  cash  for  this  pur- 
pose, Qu€Bre.  662 

15.  *'  Goods  and  chattels  "  will  pass 
all  personal  estate;  but  after 
**  furniture,"  &c.,  are  restrain- 
ed to  articles  ejusdcm  generis. 

666 

16.  A  silver-smith  bequeathing  all 
his  furniture,  books,  goods  and 
chattels,  his  stock  in  trade 
would  not  pass ;  though  the 
plate  in  his  house,  as  household 
furniture,  would.  666 

See  Agreement,  8, 9.    Execu- 
tory Devise.    Heir.    Main- 
tenance. Perpetuity.  Trust, 
2.     Vesting. 
WITNESS. 

Refusal  to  answer  on  the  ground, 
that  it  tends  to  criminate  the 
witness,  does  not  amount  to  an 
admission.  523 

See  Bankrupt,  2.    Baron  and 
Feme,  7. 
WRIT  OP  NE  EXEAT  REGNO. 
See  Ne  exeat  Regno. 
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